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CHAP.  XXVII. 


Of  REPLICATIONS,  and  olher  suBsasauENT  Pleadtngs* 

TXTHEN  the  defendant  has  put  in  his  plea,  he  may  rule 
^  ^     the  plaintiff  to  rep1y%   by  obtaining  a  rule  from  the 
master,  in  the  King's  Bench,  on  the  back  of  the  plea;  which 
is  entered  with  the  clerk  of  the  rules,  and  a  copy  served  on 
the  plaintifTs  attorney:  In  the  Common-  Pleas,  the  rule  tp 
reply  is  given,  on  a  praecipe,  with  the  secondaries ;  and  in  that> 
conrt,  the  defendant  in  ejectment  may  give  a  rule  to  reply,  and 
nan  pros  the  plaintiff  for  want  of  a  replication,  but  can  have 
no   costs**.     This  rule,  the  entry  of  which  is  subject  to  the 
stamp-duty  of  half  a  crown"",  may   be  given  at  any  time  in 
term,  or  within  sixteen  days  after,  in  the  Ring's  Bench"* ;  and 
in  the  Common  Pleas,  when  time  to  plead  has  been  obtained, 
if  the  defendant  plead,  and  give  a  rule  to  reply,  before  the  ex-, 
f  iration  of  that  time,  the  rule  to  reply  will  be  of  no  avail, 
onless  he  give  notice  of  his  plea"'.     If  the  rule,  in  either  court, 
be  not  given  till  four  terms  have  elapsed  after  plea  pleaded, 
the  plaintiff  must  have  a  term's  notice'  of  the  defendant's  in- 
tention to  give  it,  unless  the  cause  hath  been  stayed  by  injunc- 
tion or  privilege^ :  which  notice  must  be  given  before  the  es- 
s(Mn  day  of  the  terni^;  and  it  is  usual  to  give  the  rule,  on  the 


*  Append.  Cbap.  XXVII.  ^  i*  given  in  ten  days.  Imp.  C.  P.  343. 
^  a  Blac.  Rep.  763.  •  i  New  Rq>.  C,  P.  273. 

'  jlnu^  490, 91.  ^  Append.  Chqu  XXVIL  J  3, 

*  Imp.  K,  B.  345.  And  the  practice  is  «  R.  T.  5  &  $  Geo.  IL  (b).  K.  B. . 
the  same  in  the  Coromoa  Pleas»  except  ^  a  Str.  1164* 

that  after  Batter  teini,  the  rule  must  l^ 

v^Im  II..                              3  b 
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day  after  the  term  is  expired*.  The  rule  to  reply  expires  in 
four  days  exclusive  after  service,  in  the  King's  Bench ;  and 
Sunday  or  any  holiday  on  which  the  court  does  not  sit,  or  the 
office  is  not  open,  if  it  be  aot  the  last,  is  to  be  accounted  a  day 
within  the  rule^  If  the  plaintiff  do  not  reply  within  the  time 
limited,  or  obtain  an  order  for  further  time,  which  may  be  ob- 
tained on  a  judge's  summons,  in  like  manner  as  an  order  for 
further  time  to  plead,  the  defendant  may  sign  a  judgment  of 
ntm  prof^ ;  and  it  is  not  necessary  for  him,  in  the  King's 
Bencfi,  to  demand  a  replication,  the  service  of  the  copy  of  the 
role  being  deemed,  in  that  court,  a  demand  of  itself'^ :  but  in 
file  Common  Ploas,  a  replication  must  be  demanded  in  writ- 
ing*, by  the  dofendant's  attorney*;  after  which,  if  a  replication 
be  not  deltf^retl,  or  filed  at  the  prothonotaries  office,  in  due 
time,  he  may  sign  a  judgment  of  non  protf.  This  is  a  final 
judgment,  and  signed  on  a  ten-shilling  stamp* ;  on  which  the 
defendant  may  ta(x  bis  costs,  and  take  out  execution'. 

Within  the  time  limited  by  the  rule  to  reply,  or  order  for 
fuplher  time,  tiie  plaintiff  either  admits  the  plea  to  be  well 
founded,  in  point  of  &ci  as  well  as  law,  and  discontinues  his 
action^,  entevs  a  noUe  prosequi*,  stet  processus,  or  c&sselur  billa 
vel  brev€\  or,  in  an  action  against  an  executor  or  administra- 
tor, takes  judgment  of  assets  inJuturo\  &c. ;  or  admitting  the 
feet,  he  denies  the  law  by  a  demurrer;  or  admitting  the 
law,  he  denies  the  fact,  or  confesses  and  avoids  it,  or  concludes 
the  defendant  by  matter  of  estoppel. 

If  the  plaintiff  perceive  tfaqit  he  cannot  maintain  his  action, 
it  is  usual  for  him  to  take  out  a  rule  for  leave  to  discontinue. 
Discontinuance  in  a  civil  suit,  is  either  of  process,  or  of  plead- 
ing.    The  former,  before  judgment,  is  the  act  of  the  clerk ; 

•  Imp.  5. B.  34S.  «  55  Geo.  HI.  c.  184.  Svhed.  Part  II. 

*  R. T.  I  Geo.  II.  fa.)  K.B.  §  M. 

«  Append,  ChsL^  XXVII.  J  4,  5,  *  Append.  Chap.  XXVIL  §  8, 9. 

*  Imp.  K.  B.  344.  *  /^-  J  «0|  "*  ««• 

•  Append.  Chap.  XXVIL  §2.  *  /itChap.  XXV.  §  4. 

I  Imp.  K.  B.  564.  Ini*  C  P.  .  •  lJ.ChMjf.XSLl.§  10,  4c.  »x,  fcc. 
}4a.  and  aee  Chttqr  on  Pleadingf  t  Y«  f'  $48- 
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but  after  judgment,  it  is  the  act  of  the  coarf^ :  the  latter*  of 
which  something  has  been  already  said*',  is  the  act  of  the 
party.  The  process,  or  proceedings  in  a  suit,  should  be  re- 
gularly continued  from  term  to  term,  or  from  one  day  to 
another  in  the  same  term%  between  the  commencement  of  the 
suit  and  final  judgment ;  and  if  there  be  any  lapse  or  want  of 
continuance  that  is  not  aided,  the  parties  are  out  of  courts  and 
the  plaintiff  must  begin  de  novo.  Before  declsiration>  there  is, 
properly  speaking,  no  continuance'';  though  we  have  seen% 
that  the  parties  by  consent  might  have  obtained  a  day  before 
declaration,  which  was  called  a  dies  datus  prece  partium: 
After  declaration  and  before  issue  joined,  the  proceedings  are 
continued  by  imparlance^;  after  issue  joined,  and  before  verdict, 
by  vicecomes  non  misit  brevet;  and  after  verdict  or  demurrer, 
by  curia  adversari  vuU^.  In  the  King^s  Bench,  the  practice 
is  never  to  enter  continuances,  till  the  plea  roll  is  made  up, 
tboQgh  the  declaration  be  of  four  or  five  terms  standing*.  And 
after  plea  pleaded,  though  the  plaintiff  have  day  to  reply  for 
several  terms,  yet  no  mention  need  be  made  on  the  xoll,  of 
any  imparlance  or  continuance*".  After  judgment  by  default, 
and  writ  of  inquiry  awarded,  there  is  no  subsequent  con* 
tinuance  between  the  parties,  in  the  Common  Pleas' :  but  in 
the  Ring's  Bench,  it  is  otherwise.  Continuances  may  be 
entered  at  any  timle"' :  And  in  a  late  case,  the  court  granted 
leave  to  enter  continuances  after  verdict,  in  order  to  arrive  at 
the  justice  ofthecase^  The  want  of  a  continuance  is  aided 
by  the  appearance  of  the  parties^  And  as  a  discontinuance 
can  never  be  objected  pendente  placito^^  so  after  judgment^  it 


*Cart.  51.  I  Salk.  177.  x  WiU.  40.        '  i   Salk.    179.    2  Ld.  Rajm.  872. 

// 303.  cites  Comyof,  419.  S.  C. 

^  JwU^  710.  ^  5  Co^75.  2  Saund.  i.  (2). 

*  I  Str*  492.  I  Wils.  40.  '11   Co.    6.   b.    Yely.  97.   z  Rol. 

*  GDb.  C.  P.  40.  Abr.  486. 
•irtr,42>  "-^n/f,  163. 
'Append.  Chap.  XXIX.  j  2. 4,  "7  Durnf.  £c  East,  618. 

<  /^  f  4ifc.  44*  46.  ®  I  Wilf.  40.  6  Diumf.  ft  ^st,  2$$* 

^U*S96.  Chq».  XXXVII.  f  3.  '  Cro.  Jac.  2 1 1. 
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is  cured  by  the  statute  of  jeofails*.  It  has  even  been  holden^ 
that  a  continuance  may  be  added,  after  judgment  in  a  penal 
action**  -,  but  then,  there  must  be  something  to  amend  by*'. 

A  rule  to  discontinue**  may  be  had  either  before  or  after 
declaration*' ;  and  it  is  usually  granted  upon  payment  of  costs^ 
An  executor  or  administrator  is  liable  to  costs  upon  a  dis- 
continuance,  where  he  has  knowingly  brought  a  wrong  action^ : 
But  where  that  is  not  the  case,  he  may  have  leave  to  dis- 
continue, without  paying  costs^.  The  rule  to  discontinue  is 
a  side  bar  rule ;  and  may  be  had,  as  a  matter  of  course,  from 
the  clerk  of  the  rules  in  the  King^s  Bench,  at  any  time  before 
trial  or  inquiryi :  and  leave  has  been  given  to  discontinue  after 
argument,  and  before  judgment  on  demurrer^ :  And  even  after 
a  special  verdict,  the  plaintiff  may  discontinue,  by  leave  of 
the  court,  because  that  is  not  complete  and  final;  but  in  this 
case  it  is  a  great  favour* :  And  it  is  never  granted  after  a  ge- 
neral verdict™,  or  writ  of  inquiry  executed  and  returned",  nor 
after  a  peremptory  rule  for  judgment  on  demurrer**. 

The  court  of  Common  Pleas  will  not  permit  the  demandant 
in  a  writ  of  right  to  discontinued  And  a  discontinuance  is 
not  allowed  in  that  court,  after  a  special  verdict,  in  order  to 
adduce  fresh  proof  in  contradiction  to  the  verdict**.  The 
plaintiff  cannot  have  leave  to  discontinue,  pending  a  rule  for 


•  3a  Hen.  VIII.  c.  30.  Cro.  Eliz.  S.  C. 

489.  Cro.  Jac.  528.  3  Lev.  374.  6        *'aStr.  871.  4  Bur.  1927. 
Durof.  &  East,  251;.  ^  i  Salk.  178,  9. 

^2  Str.  1227.   I  Wils.  125.  *S.  C.        ^3  Lev.  440.  iStr.  76. 116. 
in   Cam.  Scac,  6  Durnf.  &  East,  255.        'i  Salk.  178. 
618.  ^Id.lbtiL 

'  I  Wils.  303.  ■  Carth.  86. 

*  Append.  Chap.  XXVII.  J  6,  7.  "  x  Salk.  179.  and  see  2  Saund.      \ 
« R.  M.  10  Geo.  II.  (b).  K.  B.  ( i ).  ^ 

'  Comb.  299.  ^  I  New  Rep.  C.  P.   64.    2  New 

■  Cas.  Pr.  C.  P.  79.  Barnes,  169.  Rep.  C.  P.  429. 
S.  C  3  Bur.  1451.  I  Blac.  Rep.  4151.        *«  2  Blac,  Rep.  815. 
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judgment  as  ia  case  of  a  non8ait\    And  where  he  moved  to 

discontinue,  apon  payment  of  costs,  after  judgment  given  for 

him  on  demarrer,  but  not  entered  of  record,  and  a   writ  of 

error  brought,  and  bail  put  in  thereupon,  the  court  refused  to 

make  a  rule  to  discontinue,  without  payment  of  costs  on  the 

vrit  of  error^.     After  notice  of  trial  given,    and   regularly 

countermanded,  the  plaintiff,  in  the  Common  Pleas,  obtained 

a  rule   to  discontinue,    upon  payment  of   costs ;  and  it  ap« 

pearing   that   after  the  notice  of  trial,  and  before  the  coun* 

termand,  a  witness  for  the  defendant,  who  resided  in  LondoHf 

bad  set  out  for  the  York  assizes,  the  question  was,  whether 

the  expense  of  this  witness  could  be  allowed  the  defendant  in 

costs :  The  court  held,  that  as  the  countermand  was  regular, 

the  costs  for  this  witness  could  ixot  be  allowed*. 

f 

The  rule  to  discontinue  is  obtained  from  the  clerk  of  th^ 

rules  in  the  King's  Bench,  or  secondaries  in  the  Common 

Fleas ;  but  in  the  latter  court,  if  it  be  after  plea  pleaded,  the 

defendant's  attorney  must  first  consent  to  a  rule  in  the  treasury 

chamber  in  term-time,  or  before  a  judge  in  vacation'* ;  or  else 

there  must  be  a  rule  to  shew  cause.     And  upon  a  rule  to  dis- 

continue,  the  plaintiff  is  to  get  an  appointment  from  the  master 

in  the  King's  Bench,  or  prothonotaricsin  the  Common  Pleas, 

to  tax  the  costs,  and  serve  a  copy  6f  it  on  the  defendant's  at* 

tomey;  it  having  been  holden,  that  the  service  of  a  rule  to 

dlscontinne,  without  an  appointment  to  tax  the  costs,  is  not 

qC  itself  a  discontinuance  of  the  action*.    In  the  King's  Bench, 

the  master  will  tax 'the  costs  ex  parte,  if  the  defendant's  at* 

tomey  do  not  attend  on  the*  first  appointment':  but  in  the 

Common  Pleas,  another  copy,  of  the  rule  must   be  made,  in 

case  of  non-attendance,  and  a  second  appointment  obtained 

thereon,  and  served,  as  before,  and  so  a  third  time ;  and  if  be 


.  Banes,  316.  the  prothonotary. 
^  Id.  169.  *  Imp.  C.  P.  717. 

*  Id^  307.  Sed  qumt;  for  in  a  late        '  6  Durnf.  &  East,  76$. 
!,  the  expeoses  of  a  witness,  under        '  Imp.  K.  B.  743. 
limilar  circumstances,  were  allowed  bj 

S  c 
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Uck  tK^  cHaa  i±  pd^a^.  tb^  dmlh  f^7ng  itated,  hre  to  be 
JSfrthwitH  fMcid ;  oflreirwi«lb  ihH  pfaihtfft'  iUay  be  coifi|)«lled  to 
^oUc^l  iti  the  ictioT) :  IWf  tihe  I'ule  biihg  cdnditiouHl,  is  <m^ 
my  of  proceediAj^ ;  and  it  has  been  fadldeh,  titat  tor  the  non- 
jtir^meBt  of  tbe^  66^,  tliie  pikintitf  \i  not  Katile  to  an  attacb- 
mHfat^  Ifi  f^eptevSH,  th6  aTo#ant^  tlio«gh  an  actvhr,  eannot 
Kl^e  h  tti\%  to  cliscontiaiie^ :  And  wbete  th^  hile  ii  obtained  by 
tcHl^r  M4ct}tf6.  tbb  ebttil  iirili  diteh&rire  it' 


A  ^notte  pranpd  is  m  acknowledgment  or  agreement  by 
the  plaintiff,  that  he  wil  not  further  prosecute  bis  suit,  as. 
t0  the  whole  or  a  part  of  the  cause  of  action ;  or  where 
jjhere    are    softral     defendants,   against    some  or    one    of 

On  a  [rfea  of  eauetiure.  Sec.  if  the  plaintiff  cannot  answer 
it|  he  nay  enter  a  ndk  prasetpU  as  to  the  whole  cause  of 
bctien ;  but  the  defendant  in  such  case^  is  entitled  to  costs^ 
iHider  the  8  EUz.  o.  2.  §  2^  So  if  the  defendant  demur  to 
to  one  of  several  counts  of  a  declaration,  the  plaintiff  may 
enter  a  nolle  prosequi  as  to  that  count  which  is  demurred  to, 
fod  proceed  to  trial  upon  the  other  counts* ;  or  if  he  joih  ia 
ddmurrer  and  obtain  judgment,  he  may  enter  a  nolle  prasejid 
a§  to  the  issue,  and  proceed  to  a  writ  of  inquiry  on  the  de- 
UOrrer''*    And  if  the  plaintiff  enter  a  nolle  proiequi  as  to  aigr 


!«^» 


J^ 


'^tnrf.  C*P«  7s7f^«  i  iSttacL  sb;.  in  noiU.  i  Ld.  Riytt. 

"»  ;  Dornf.  &  Eait,  6.  i$$8,'ftc.  x  Wih.  ^  5  Dturnf.  tl(  EM^ 

^  I  Str.  112.  jxi. 

^4Bur.djo2.  '3l>anif«lc  £aii,5ix. 

*Cro.  Car.  239.  243.  2  RpL  Abr.        ^aSalk.  456.  i  Bos.  &  Pnl,  157.  i 

too*  and  for  the  nature  and  eSea  of  Marsh.  144* 

a  mHe  ftrctegui,  and  in  what  cases  it        '  x  &iUu  219.  2  'Salk.  4;6.  i  Sir* 

may  or  may  not  be  entered,  see  8  Co.  53a,  574. 
58.  Cro.  Jac,  2XX.  S.C.  Hardr.  153. 
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«f  the  coantES  in  a  declaratioiit  be  is  not  entitled  to  costs  on 
seeh  coentaT.  Bat  after  a  demurrer  for  mis-joinder^  the 
flaintiff  cannot  core  it,  by  entering  a  nolle  prosequi^.  And 
'if  tbere  be  a  demurrer  to  a  declaration,  consisting  of  two 
CdontSy  a^inst  two  defendants,  because  one  of  tfaem  was  not 
Btned  in  the  last  count,  the  plaintiff  cannot  enter  a  nolle  pro^ 
mfm  on  that  couat,  and  proceed  on  the  other*. 

If  th^re  be  a  demurrer  to  part,  and  an  issue  upon  other 
part,  and  the  plaintiff  prevail  on  the  demurrer,  it  was  in  one 
case  bolden,  that  without  a  nolle  prosequi  as  to  the  issue,  ha 
canpot  have  a  writ  of  inquiry  on  the  demiurrer ;  because  oa 
the  trial  of  the  issue,  the  same  jury  will  ascertain  the  damages 
fortbat  part  which  is  demurred  to"^.  But  in  a  subsequent  casef, 
mkae  tha  declaration  consisted  of  four  counts,  to  three  of 
which  there  was  a  plea  o(  7um  assumpsitf  and  a  demurrer  to 
theiaifrth;  and  after  judgment  on  the  demurrer,  the  plaintiff 
look  oat  a  writ  of  inquiry,  and  executed  it :  this  was  moved 
to  be  set  aside,  there  being  no  nolle  prosequi  on  the  roll;  and 
it  was  instated,  that  the  plaintiff  ought  to  take  out  a  venire^ 
M  well  to  try  the  issue,  as  to  inquire  of  the  damagos  upon  the 
demorrer :  Sedper  Curiam^  ^^  that  is  indeed  the  course,  where 
tke  isaoes  are  carried  down  to  trial,  before  the  demurrer  is 
drterminedy  and  in  that  ca^  the  jury  give  contingent  da« 
Bages^;  bat  here  the  demiirrer  being  determined,  and  tbe 
plaintiff  being  able  to  recover  all  he  goes  for  upon  the  fourth 
eooDt,  there  is  no  reason  why  we  should  force  him  to  carry 
iown  the  record  to  nisiprius:  and  as  to  the  want  of  a  nolle  pro- 
Mfaiupon  tbe  rdll,  he  may  supply  that,  when  he  comv^  4o 
wter  the  final  judgment ;  if  not,  the  defendant  will  havetbf^ 
advantage  of  it  upon  a  writ  of  error :  The  judgment  upon 
the  inquiry  most  stand." 


^16  Em,  129.  AMinh.i4^.  <>  i  Salk.  219.  la  Mod.  $58.  S.  C- 

^  iR.  Blac.  108.  ^i    Str.  532.    8  Mod.   iq8.   Sv  C. 

^4fiM£  lie  .£si^  360.   asd  see  i    and  see  7Durofi&Ea8t,423»  j  Sauod* 

^"•''•^J' {$!•  110.  ( I)* 
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724  OP   A  STET  PROCESSUS* 

In  trespass,  or  other  action  for  a  wrong,  against  several  de- 
fendants, the  plaintiff  may,  at  any  time  before  final  judgment, 
enter  a  nolle  prosequi  as  to  one  defendant,  and  proceed  against 
the  others* :  And  so  in  assumpsit f  or  other  action  upon  con- 
tract, against  several  defendants,  one  of  whom  pleads  bank- 
ruptcy, or  other  matter  in  his  personal  discharge,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  him,  and  proceed  against  the 
other  defendants^  But  a  nolle  prosequi  cannot  be  entered  as 
to  one  defendant,  after  final  judgment  again^ft  the  others'": 
And  i^  seems  that  in  assumpsitf  or  other  action  upon  contract, 
against  several  defendants,  the  plaintiff  cannot  enter  a  nolle 
prosequi  as  to  one,  unless  it  be  for  some  matter  operating  in 
his  personal  discharge,  without  releasing  the  others^.  So 
where  the  plaintiff  declares  on  a  joint  contract  against  two 
defendants,  and  one  of  them  pleads  infancy,  the  plaintiff 
cannot  enter  a  nolle  prosequi  as  to  him,  and  proceed  against 
the  other  defendant  in  that  action ;  but  should  commence  a 
new  action  against  the  adult  defendant  onIy\  In  entering  a 
nolle  prosequi,  the  plaintiff  need  not  be  amerced  profalso  cla^ 
more;  but  it  is  sufiicient  that  the  defendant  be  put  without 
day^:  And  where,  in  assumpsit  against  two  defendants, 
one  of  them  pleaded  his  bankruptcy,  and  the  plaintiff  entered 
a  noUe  prosequi  as  to  him,  and  proceeded  to  trial  and  ob- 
tained a  verdict  against  the  other,  who  pleaded  the  general 
issue ;  the  court  held,  that  the  former  defendant  was  not  en^ 
titled  to  costs*. 

Of  a  nature  similar  to  the  7iolle  prosequi,  is  the  entry  of  a 
stet  processus,  by  which  the  plaintiff  agrees  that  all  further 
proceedings  in  the  action    shall  be  stayed.    This  entry  is 


*Hob.  70.   Cro.  Car.  239.  ^4^.  2  *3  Esp.    Rep.  76.  j  Esp.  Rep.  4;. 

Rol.  Abu  xoo.  a  Salk»  455,  6,  ;•  3^  S.  P,  and  tee  3  Taoot.  307.  4  Tannt. 

Salk.  244,  5.  1  was.  306.  468. 

*tWil8.89.  'iStr.s74. 

*  2  Salic  4-55.  »  Hartwood  y.  Mdttkiwt  &f  arwlher^ 

^  I  Wi^f.  89.  and  see  a  Made  &  Sel.  H.  56  GeOi  III.  K..fi, 
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usoally  made  ^rbere  the  defendant  becomes  insolvent  pending 
the  action  ;  and  the  object  of  it  is  to  prevent  him  from  ob« 
tainiog  judgment  as  in  case  of  a  nonsuit. 

On  a  plea  in  abatement,  if  the  plaintifF  cannot  deny  the 
trath  of  the  matter  alledged,  and  it  is  sufficient  in  law  to 
quash  the  bill  or  writ,  he  may  enter  a  cassetur  biUa,  vel  brev^  ; 
or  in  other  words,  pray  that  the  bill  or  writ  may  be  quashed, 
to  the  intent  that  he  may  exhibit,  or  sue  out  a  better  bill  or 
writ  against  the  defendant :  And  upon  such  entry^  the  de- 
fendant is  not  entitled  to  costs.  For  the  purpose  of  making 
this  entry,  a  roll  should  be  obtained  of  the  term  of  the  de- 
elaratioDy  which  is  had  from  the  prothonotaries  in  the  Common 
Pleasy  and  the  declaration  and  plea  entered  thereon:  after 
which,  the  roll  is  taken  to  and  docketed  with  the  clerk  of  the 
jidgments,  in  the  King's  Bench;  and  the  master  having 
marked  the  cassetur  hiUa  thereon,  it  is  filed  with  the  clerk  of 
treasury^.  In  the  Common  Pleas^  the  roll  is  docketed  and 
filed  with  the  prothonotaries''. 

In  an  action  against  an  executor  or  administrator^  if  the  de- 
fendant plead  plene  administravitj  and  it  cannot  be  proved 
that  he  has  assets  in  hand,  the  plaintifi^  may  confess  the  plea, 
and  take  judgment  of  assets  in  futuro ;  whicli  is  an  inter* 
locutory  or  final  judgment,  according  to  the  nature  of  the 
action :  and  if  it  be  only  interlocutory,  there  must  be  a  writ 
of  inquiry  to  complete  it.  So,  in  an  action  against  an  in- 
solvent debtor  or  fugitive,  whose  future  efiects  Remain  liable  to 
the  payment  of  his  debts,  the  plaintifF  may  take  judgment 
for  his  demand,  to  be  levied  of  those  efiects^. 


A  replication^  denying  the  truth  of  the  plea,  is  either  in 
doiial  of  the  whole,  or  a  part  of  it ;  and  such  denial  is  either 
direct  and    immediate,    or  consequential   to^    and  preceded 


.  m 


'  Afpaii.  CbMf.  XXY.  f  4.  •  Jmp.  C  P.  337, 8. 

*  Ifflpi.  X.  B.  sgi*  f  I  Dunif.  &  Eait,  8o» 


by  an  inducements   the  latter  mode  of  denial   i#  dalled  a 
traversed. 

When  the  defendant's  plea  doth  consist  merely  of  matter  of 
;faet|  triable  by  the  country,  in  excuse  or  Justification  of  the  in-* 
jury  .complained  of,  as  where  the  defendant,  in  trespass  ai!i4 
assault,  pleads  son  assault  demesne^  or  justifies  in  an  action 
for  words^  there  the  plaintiff  may  reply  generally,  that  the  de^ 
.fendant  cpmmitfed  the  injury  of  his  own  wrong,  and  without 
any  such  cause  as  the  defendant  hath  alledged;  which  puts 
the  wliole  matter  of  the  pl^a  in  issue,  and  is  called  a  repli^ 
.cation  de  it^rid  sud  ptcprid,  absque  tali  causd\     But  where 
the  ple9  consists  of  matter  of  record,  as   well  a^  matter  <lf 
fact,  or  the  defendant  claims,  in  his  own  right  oi*  as  servant 
to  another,  any  interest  in  the  land,  .or  any  commoU  or  reftl 
issuing  oat  of  the  l^nd,  or  a  way  or  passage  over  it,  there  ife 
injmriAj   &e.^  gonbrilly  is  not  a  good  replication^;  but  the 
plaintiff  mu^  either  deny  the  matter  of  record,  oi^  traverse  thi 
title  specially ;    or  admitting  th^  matter  of  record  or  title, 
he  must  reply,  that  the  defendant  committed  the  injury  of  his 
own  wrong,  and  without  the  residue  of  the  cause  alledged  by 
the  defendant.    So  if  the  defendant,  without  claiming  any 
interest  in  the  land,  justify  Under  ah   authority   derived  lift* 
mediate^  or  mediate^  from  the  plaintiff,  or  by  authority  of 
law^  de  infurid,  &c.  generally,  is  not  a  good  replication. 

Where  there  is  an  affirmative  and ,  negative^  either  in  ek^ 
press  words  or  by  necessary  implication'*^  ot  a  cotnplete  o6a* 
fession  and  avoidance^  a  travelise  iti  unneiiessary  and  su** 
perfiuous.     But  where  there  ate  tWo  aft matiTea^  ilk^hicfa  de 


*  ^cyrtiie  MplUa(i6ii8  usvuily  made  to  Sauad.  295.  (z).  iand  see  fbither  at  to 

tht  |»tlai  tor  diftr^t  aeiiOns^  tet  Chhtj  the  itepltdftioft  of  de  uijuria,  8tL    uni 

nnVktiiimg$  k  V.p.  sji,  i&c«  Whc%  alloli^    ^^  ak  proper  or  ad^ 

^  Crogaii^f  cue,  8  €0.67.          _  Titiblc)  and  the  form  of  it,  Chitty  00 

"^  Id.  ibid.  Yet  where  the  title  alledged  Pleading,  i  V«  p.  577,  &c. 

18    only    induceiMtt,  de   snjunai'  kc.  '  2  Sb*«  lf77,  i  Wi)k6..S»0.    . 
general) yi    is    a    ]gt)r6d    Jtpltcalidn*     z 


aace  iby  acgmiu^nt  ^nljff  it  »  Meqmv^J  49  *44  » JJ^'ayjEirpp.  A 
iMwerse  is  a  deiii^  pf  Alie  dVbftl^  pr  iWQSt  rpjat^rigl  ^;nl 
•f  the  a4verav*y*H  pkaiUag,  /mt  if  tb^rf  j>e  .«^v€;ral  poifl^, 
equally  material,  of  m»  pf  tboip  5  9fij4  4  f  i^pu^il  co;:isi^t  gf 
some  matter  of  fact,  triable  by  the  country,  either  expressly 
aiM[;«cd,  or  4Mcessarijly  jibpU/ei|.  ]))L;i|t^r  fS  induqen^ent 
Ikieiefore^  or  Hcouv^y^iu)^  ^  tikfi  Actjipn,  a  ^Rier^p  f ijiggei^fpp^ 
iae  or  sappotiai,  the  )Uinp  fmd  (^h€»,  Sf  VJb»*  f«*tMs^^ 
r  a  sdUosl.  if  womtermU  if  lM>t  iM*?'^?^  to  be  ^ir»- 
vened ;  nor  matter  of  Jan^i  fo^  mene  Aeg^l  f,nff^v?nffi }  matter 
«f  inleotuNi,  whidi  is  imA  jtriable^  ;^s  ttf^  ffsi^  in  ^n  ac^pn 
of  deceit ;  matter  of  .r^cgirdf  )^]biAch  ^i^  pot  tri^rbU  by  the 
coontry;  or  any  other  .m^M^terf  w^ich  f/i  a^t  ex{i»rjessLy  fdr 
ledged,  or  necessarily  implied.  But  matter  of  indocement, 
kt.  is  trarimiabley  if  Anal^ial\ 

Svcry  tis^Kerse  ONgbt  to  hwp  a  |>i)?p^r  jn^vcement ;  i^q4 
if  .that  he  ibad,  the  teav^r/^  vs  ipsuftciept :  jBpt  tt^  in4pcp* 
Bent  to  a  travecse  does  not  riequice  ni^ch  .certainty  ;  though 
Ibe  trAVtf^Gse  itaelf  jthonld  J^e  Q^rtaiq,  apd  neither  too  la^g/s 
nor  too  narxow,  thsit  »%  |t  ^bppl^  dj^ny  so  mi(ch  as  is  ma- 
leda),  laod  no  iopre.  X^e  premier  words  for  beginning  ft 
tfawerae,  are  Mlmqim  kofij  bui^  Apy  yfUpxi^A  tajpt^mopnt  are 
sofficient,  as  et  nan  ;  And  it  ought  not  to  conclude  to  the 
.conpiry,  finlesB  jt  fcomprise  the  jrhole  ms^tter  of  the  pl^ea. 
grieve  cannot  cbe  jt  iniv^r^^  ^af^  a  .trftye^ie,  whei;e  the  fir^ 
was  apt  and  materiail :  Ji>Qt  it  is  pthervise,  where  the  .firat 
tra?erse  was  not  to  the  point  of  the  action,  or -immaterial. 
MjoA  the  .kiqg  is  ^Uowej}  to  take  a  traverse  after  a  tra* 
■iiewff,  iwheceiw  title  ftpp«furs  by  p^^^  or  o^her  m^ter  of 
record. 

Uie  want  of  a  necessary  traversei  or  a  tnkvdrse  that  is 
VKkP^tmVS  hMV*    ^nperflupus,  \i  merely     form,    and    aided 


.T 
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after  verdict^  on  a  general  demurrer,  or  by  pleading  over. 
A  traverse  improperly  taken  is  also  aided  in  like  manner ; 
as  where  it  is  without  an  inducement,  or  of  an  immaterial 
point,  or  of  one  that  is  not  the  most  material,  or  too  large, 
or  too  narrow,  or  after  a  former  trayerse\ 


If  the  plaintiff  cannot  deny  the  truth  of  the  plea,  he  may 
confess  and  avoid  it,  or  conclude  the  defendant  by  matter 
of  estoppel.  Avoidance^  we  have  seen^  is  either  by  matter 
precedent,  which  is  called  an  avoidance  in  law.  or  by  matter 
subsequent,  which  is  called  an  avoidance  in  fact"" :  And  it  is 
a  rule,  with  regard  to  estoppels^  that  they  should  be  pleaded 
with  certainty  in  every  particular"* ;  and  in  pleading  or  re- 
plying, the  party  must  rely  upon  them*. 

In  general  we  may  observe,  that  the  qualities  of  a  re- 
plication are  similar  to  those  of  a  plea :  therefore  it  should 
answer  the  whole  matter  alledged,  and  be  single,  certain, 
direct  and  positive,  triable,  and  capable  of  proofs.  But  though 
a  replication  must  not  be  double,  yet  it  may  contain  se- 
'vei*al  distinct  answers  to  the  plea.  Thus,  at  common  law, 
where  the  defendant  in  assumpsit  pleads  infancy »  to  a  de- 
daration  consisting  of  several  '  counts,  the  plaintiff  may 
reply,  as  to  part  of  his  demand,  that  it  was  for  necessaries ; 


•  For  the  above  rules  respecting  tra-    of,    or  a  bad  or  defectiTe    traverse   is 


verses,  and  the  cases  which  illastnite 
them,  see  Com.  Dig.  tit.  Pleader^  (G)^ 
&c.  And  see  further  aa  to  traverses, 
when  oecessarj,  and  when  npt$  z 
Saund.  85.  (i).  133.  (4}.  207.  e* 
{h  4>  S)-  ^09.  (7,  8).  a  Saund.  5. 
(3)*  5^*  (3}-  ^bat  may  or  may  not 
be  traversed;  i  Saund.  23.  (5).  298. 
(3).  312.  i/.  (4«*  5).  %  S^uad.)  xo. 
(i^  206.  a.  (2^,22).  in  what  ^^fl- 
ntT  a  traverse  should  be  taken;  z 
Saund.  82.  (3).  268.  (i).  269.  (2}. 
a  Saund.- 207.  a.  (24).  29$. ^.  (s). 
of  a  traverse  after  a  traverse ;  1  Saund. 
22.  (2).  and  when  and  how  the  want 


aided;  z  Saund.  Z4.  (2).  20.  (i). 
See  also  Cbitty  on  Pleading,  i  V*  p. 
5S69  &c. 

^  AniCf  680. 

''See  further  as  to  replications  in 
confession  and  awHJance^  Chitty  on 
Pleading^  i  V.  p.  599,  &c. 

'  Co.  Lit.  303.  0. 

^  z  Saund.  325.  (4).  and  see  fur- 
ther as  to  estoppels,  I  Saund.  216.  (2). 
2  Saund.  418.  (x).  Chitty  on  Pleading, 
z  V.  p.  575,  6.  anie,  712. 
'  '  See  further  as  to  these  qualities, 
Chitty  on  Pleading,  z  V.  p.  6 1 7>   18. 


OF  ASSIGNING  BEKACHVS,  &C.  720 

to  other  part,  that  the  defendant  waa  of  full  a^e  at  the  time 
of  the  contract;  and  to  other  part,  that  he  confirmed  it  after 
he  came  of  a^e.  So  if  ap  executor  or  adminintrator  plead 
seveml  judgments  outstandinsif,  and  iio  assets  ullra,  the  plaintiff 
may  reply,  as  to  one  of  the  judgments,  nul  tiel  record ;  and  to 
another,  that  it  was  obtained  or  kepi  on  foot  by  fraud\  And 
to  a  plea  of  set  off,  consisting  of  several  demands,  upon  judg- 
ment or  recosrnizance  and  simple  contract,  the  plaintiff  in  his 
replication  may  give  several  an^iwers ;  as,  to  the  judgment  or 
recognisance,  nul  tiel  fecard,  and  to  the  simple  contract,  that 
lie  was  not  indebted,  or  the  statute  of  limitations^. 

At  common  law,  where  an  action  was  brought  on  a  bond 
with  a  penalty,  conditioned  for  the  performance  of  covenants, 
the  plaintiff  could  only  have  assigned  one  breach  of  the  con-i 
dition«  by  which  the  forfeiture  was  incurred;  for  if  he 'had 
assigned  several  breaches,  the  declaration  would  have  been 
bad  for  duplicity ;  and  if  the  issue  joined  on  the  breach  assigned 
had  been  found  for  the  plaintiff,,  he  was  entitled  not  only  to 
recover  the  penalty,  that  being  the  legal  debt,  but  also  to  take 
oat  execution  for  the  same,  although  it  far  exceeded  the  amount 
of  the  damages  actually  sustained ;  and  the  defendant  could 
only  have  obtained  relief  in  a  court  of  equity.  For  preventing 
these  inconveniences,  to  the  plaintiff  as  well  as  to  the  defendant, 
it  was  enacted  by  the  statute  8  &  0  W-  III.  c.  11.  §  8.  that 
^^  in  all  actions  upon  any  bond  or  bonds,  or  on  any  penal  sum, 
^  for  non-performance  of  any  covenants  or  agreements,  in 
*<  any  indenture  deed  or  writing  contained,  the  plaintiff  or 
^  plaiutifis  may  assign  as  many  breaches  as  he  or  they  shall 
**  think  fit;  and  the  jury,  upon  the  trial  of  such  action  or 
^  actions,  shall  and  may  assess,  not  only  such  damages  and 
^  costs  of  suit  as  have  heretofore  been  usually  done  in  such 
^  cases,  but  also  damages  for  such  of  the  said  breaches,  so  to 
"  be  assigned,  as  the  plaintiff,  upon  the  trial  of  the  issuesQ 
**  shall  prove  to  have  been  broken ;  and  that  the  like  judg- 


*  I  SamL  S37.L  (s.)^  •M  t  Salk.        ^  Chitty  on  Pletdiog,  i  V.  p.  ^1$  s. 
t9S.  I  Ld«  Bsyni-  S63.  S.  C. 


^  meat  sbmll  be  entered  on  mtA  vendict,  u  lieretofore  iuttfa' 
^  been  iiramUy  done  in  such  likis  mictions.''  Tins  fitotutet  Wi^ 
hcive  Been%  is  compulscry  eo  the  pktintiff,  to  pnoceed  in  tiie 
BMthod  it  prescribes ;  and  ooder  it,  the  bueacbes  eaay  either 
be  assigned  in  the  declaration,  4ir  m  the  wplicatioa.  It  was 
Mt  formerly  usual  to  aissign  them  in  the  declaration  ;  but  this 
is  iK>w  cnmmonly  done,  for  avoiding  the  necessity  of  a  augw 
g^tion  after  judgiBenton  demorrer,  or  by  confession  or  ml 
dicitf  or  after  a  p  lea  of  mm  €st  factum^  -&c.  And  where  tl^ 
are  so  assigned,  ttie  defendant  may  deby  the  truth  of  them  in 
bis  plea;  and,  iffaeceseaiy  for  his  defence  may  plead  several 
matters.  But  wbem  the  breaches  are  not  assigned  in  the  de* 
darathbUy  tl»e  uima  1  coufrse  of  pleading  is,  for  the  defeudatia  in 
lea  to  setont  the  condition,  and  <Dlead  iperformance  fltene- 


rally  ;  upon  which  the  plaintiff  assigns  the  breaches  in  .his  jie- 
|4teatton^  :  And  they  are  held  to  be  sufficiently  assigned, 
tliotrgh  they  are  not  'said  in«leFms  to  be  4ieot>rciifigf  4o  ihefq^m 
eff  iPAe  ^(xhoe.  Af.Mr'a  fylea  of  Hen  •e^  factmi^j  or  that  Hkk 
bond  was  obtained  H>y  'fraod%  "fcc.  when  the  breaches  avencit 
assigned  in  the  decla^ration,  the  pbiint&S;  in  the  K,ii^!6  iBencfa, 
isattowed  to  suggest  them,  in  melking  up  the  issue;  and  (H90- 
eeed  to  assess  damag'es  thereon,  at  the  time  the  issue  is4ried. 
This  suggestion  may  ^be  entered  at  eny  time  before  Retrial; 
though  where  the  issu  e  iiaa  been  |>reyiously  made  iup  and  de^ 
liveted  on  such  plea^  ft  is  irregnlar  to  deliver  ^a  second  tissue 
with  a  suggestion,  vrySkoeUt  a  summons  and  ^judgse  s  -order^ 
And  in  a  late  case',  leaTe  uros  -given  by  the  iCeutt  ;of  King's 
Bench  to  the  plaintiff,  in  dk^lon^bond-oonditioBedito  Derform 


^  Per  Chambrif  Jitft,  5  Taunu  39  o.  ^^40, 

I  Marsh.  97.  S.  C,  and  ace  Coqi*  Di.^.  ''8'Diinif.  &  Caat,  25$.  and  aee  z 

tit.  Pleader  ^F.  14*  asdthe  authorities  Esp,  ^B€p.  277.  Append.' Chi^.'9SaUX. 

iSnit^  dted».  by  Hfhieh  it  seems,  iha^  1  it  :.§  ^9* 

<aMK)n  iaw»  uteie  a  bmch  was  not  #^1-  ^.tfb^fifisf^j^,  ^ht^S/^  jSieo. JU. 

mitted by  the  plea,  the  plaintifF mast  have  K.  B. 

assigned  it  in  his  rep]icatio\i,  and  codcIuh  '  8  Dornf.  &  Eut|  2;5. 

diefl  ^th  a  terifSMtion,  HH  iis  to  give  the  -^  i4^E<'tst»  401. 
defendapt  an  opportunity  i ){  aASWCiipg  it. 
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is  al#Anl»  aftfer  jnd^ent  for  him  apoQ  a  plea  of  jadgftaent  re«» 
coterody  and  writ  of  error  alio^ted^  to  execata  a  writ  of  inqoirjp 
ifaa  the  above  statotet  and  to  sig^  a  new  jadgment,  on  the 
tenus  of  paying  cmts,  and  putting  the  defendant  in  itatu  qtw^ 
ke.  Bat  in  the  Common  Pleat,  on  a  plea  of  greneral  perform- 
aoce,  if  the  plaintiff,  instead  of  OMiigning  breaches  iii  his  repliw 
cation,  deny  the  performance^  and  cpnclude  to  the  conntrjii 
and  then  Mggeit  breaches  of  the  Gondilion,  it  is  bad  on  de^ 
murrer ;  and  if  the  defendant  do  not  demur^  but  take  issna 
auid  go  to  trial  on  the  question  of  performance,  the  court  will 
after  T^rdict  ^ward  a  repleader*. 

In  order  to  aVotd  duplicity,  when  a  party  is  to  answer  two 
natters^  and  yet  by  law  he  can  only  plead  or  reply  to  one  of 
then,  ha  may  prote$t  against  the  one,  and  plead  or  reply  to 
the  other :  as  where  a  ddivery  and  acceptance  are  stated,  of 
moomj  or  goods,  &c.  be  may  protest  against  the  delivery,  and 
ttke  tssoe  on  the  aceeptanee;  or  if  a  defendant  plead  that  he 
ii  sfeiMd  in  fee  of  land,  and  preseHbe  for  common  of  pasture^ 
ke.  the  plaintiff  in  his  replication  may  protest  against  the 
leisin,  and  take  issue  on  the  prescription.  This  is  called  a  pro^ 
teiiaHoHf  or,  from  the  gerund  used  in  making  it  when  the  pro* 
feedings  were  in  latin,  a  prateitando;  and  is  defined  to  be  a 
saving  to  the  party  who  takes  it,  from  being,  concluded  by  any 
ttatter  aUedged,  «r  objected  against  him  on  the  other  side# 
upon  which  he  cannot  take  issn^.  A  proteHando  is  said  by 
Lord  Coke  to  be  an  ekcluaion  of  a  conclusion ;  or  a  safeguard 
to  the  party,  which  keepeth  him  from  being  concluded  by  the 
plea  he  18  16  make,  if  the  issue  be  found  for  him*.  And  where 
it  is  doubtful  whether  a  pleading  be  good,  it  is  usual  for  the 
opposite  party  to  protest  that  it  is  insufficient  in  law,  before  he 
answers  it.    But  that  which  is  the  ground  of  ^e  party's  suit 


Chit9  OD  Pleadil«y 


i. 

\ 


-  )  «.««»•  ^««u  <  miMwm  95v  a*  w.  ^n^  517,  «cc»  VMOSf  OD  rieasu^  < 

ttftforthemodoof  proostdiagr.uigttio.  V.  p.  555,6.  598,  9.  ^«lr,  $99,  Ito.  ' 

i4oithetti6iiee&9W.m.  tt^i.  * Plsw* ^yfc fc  Rnclu  ii. a j^ 6e. 

J  8.  see  f  WiHt.  fiauod.  ^  <iji.  «  «  Co.  Lit.  724. ».  Ar. Pluw  ^j. 
Wrni.  Snund.  187.  a.  (2).  i  M.  iVJ. 
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cannot  be  taken  by  protestation;  for  it  may  be  dented  by 
answer,  and  issue  may  be  joined  upon  it :  as  in  detinue  by  the 
executor  of  A,  the  defendant  cannot  take  by  protestation  that 
A.  did  not  make  the  plaintiff  bis  executor,  for  it  is  the  ground 
of  the  suit,  and  utterly  destroys  the  plaintiff^s  action ;  and 
that  which  is  the  effect  of  the  party's  suit  cannot  be  taken  by 
protestation*.  Also  it  is  a  rule,  that  a  protestation  which  is  re« 
pugfuant  to,  or  inconsistent  with  the  plea,  or  an  idle  and  super* 
floous  protestation,  is  not  good^* 

« 

A  protestation  is  perfectly  inoperative  in  the  pleading  in 
which  it  is  used,  it  neither  admitting  nor  denying  any  thing  in 
that  suit:  and.  where  one  pleads  a  plea,  and  takes  another 
matter  by  protestation,  and  the  issue  is  found  against  him,  the 
protestation  is  of  no  service"^ ;  it  being  a  rule,  that  a  protesta- 
tion does  not  avail  the  party  that  takes  it,  if  the  issue  be  found 
i^inst  htm,  but  only  prevents  a  conclusion  where  the  issue  is 
found  for  him,  unless  it  be  a  matter  that  cannot  be  pleaded'', 
or  .on  which  issue  cannot  be  joined';  and  then  it  shall  be 
saved  to  the  party  protesting,  though  the  issue  be  found  against 
him'. 

The  only  additional  quality  required  in  a  replication,  is 
that  it  be  consistent  with,  and  do  not  depart  from  the  declara- 
tion. Departure  in  pleading  is,  when  a  man  quits  or  departs 
from  the  case,  or  defence  which  he  has  first  made,  and  has  re- 
course to  another ;  or,  in  other  words,  when  the  replication  or 
rejoinder  contains  matter  not  pursuant  to  the  declaration  or 
plea,  and  which  does  not  support  and  fortify  it'.  Thus,  if  the 
declaration  be  founded  on  the  common,  law,  the  plaintiff  in  his 


•  Plowd.  S76.  Do^.  *Plac.  %g6.  ind  '  For  the  sereral  cases  on  this  sabject, 
see  Moor,  355,  6.  Cro.  Car.  365.  3  see  »  Saood.  i03,  a.  (i).  See  also  3 
Wils.  109, 10.  1 16.  Blac.  Com.  311,  la.  Reg.  Plac.  70,  71. 

^Bro.  Abf.    tit.    ProUHatM,  i.  5.  3.Reefe'shist,  437.  Chitty  on  Pleading, 

Plowd.  276.  I  V.  p.  589,  te. 
«  Bio,  Abr.  tit.  PrsMafto*,  14.  ■  Co.  Lit.  304.  a.  %  WUs.  98.  and 

<  Pinch.  L.  359.  scesS«ttnd.84.(i).  189.(3). 

*  Plowd.  S76.  k  Cok  Lit.  114.  K 
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replication  cannot  maintain  it  by  a  special  custoniy  or  act  of 
parliament*.     So^  in  an  actiqn  of  debt  on  an  arbitration  bondt 
if  the  defendant  plead  no  award  made,  and  the  plaintiff,  in  his 
replication,  set  out  an  award,  and  assign  a  breach,  the  defend- 
ant cannot  rejoin  that  the  award  was  not  tendered**,  or  is  void% 
or  that  the  defendant  hath  performed,  or  been  ready  to  perform 
it''.    So  in  an  action  of  debt  on  bond  conditioned  for  the  pay- 
ment of  an  annuity,  if  the  defendant  plead  no  such  memorial 
as  the  statute  requires,  to  which  the  plaintiff  replies  that  there 
was  a  memorial,  which  contained  the  names  of  the  parties,  &c. 
and  the  consideration  for  which  the  annuity  was  granted,  and 
the  defendant  rejoins  that  the  consideration  is  untruly  alledged 
ia  the  memorial  to  have  been  paid  to  both  obligors,  for  that 
one  of  them  did  not  receive  any  part  of  it ;  this  rejoinder  is 
bad,  as  being  a  departure  from  the  plea*.     So  in  an  action  of 
debt  on  bond,  conditioned  for  the  performance  of  covenants,  if 
the  defendant  plead  performance,  and  the  plaintiff  reply  and 
asign  a  breach,  the  defendant  cannot  rejoin  any  matter  in 
excuse  of  performance^     But  where  the  rejoinder  discloses 
new  matter,  in  explanation  or  fortification  of  the  bar^  it  is  no 
departure* :    Thus,  where  the  defendant,  in  an  action  of  debt 
00  an  arbitration  bond,  pleaded  no  award,  and  the  plaintiff 
io  hb  replication  set  out  the  award,  and  the  defendant  in  his 
rejoinder  stated  the  whole  award,  in  which  was  recited  the 
bond  of  submission,  by  which  it  appeared,  upon  the  face  of 
the  award,  that  it  was  not  warranted  by  the  submission,  and 
then  demurred ;  the  court  held,  that  the  rejoinder  was  not  in- 
consistent with,  nor  a  departure  from  the  plea**.     In  scire 
facias  against  bail,  they  ples^ded  that  there  was  no  ca.  sa. 
agunst  the  principal,  the  plaintiff  replied  by  shewing  the  ca. 
sa.  and  a  return  of  nan  est  invaituSf  the  defendant  rejoined 


*Co.Lit.  304.a.  xLer.Si.  3  Lev.        «  4Durnf.&Ea8t,  58$. 
4L  '  Co.  Lit.  304.  a.  2  Lev.  67.  i  Sulk. 

^  I  Lev.  300.  2  SauncL  i88.S.  C«  3  221,2. 
aaILis3.  »  2  was.  98. 

« I  Lev.  85.  laj.  *33.  I'Wlf.'  122.        *  li  East,  188.  ■    "  -    .- 

1 1  Sid.  10. 
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that  Ihe  ta.  m.  did  net  lie  four  da  jb  tn  the  offiee ;  ead  this,  on  4e' 
Ifmnrer,  was  boMen  to  be  a  defmrtare ;  altfaou&fh  by  the  practice 
#f  the  eoortf  the  proeeediti^  .were  on  that  acooont  irregnlar^ 
U^  might  have  been  aet  B8id^^  But  where  bail,  sued  in  scire 
j^Mkaf  upon  iheir  recogniaaucOi  pleaded  that  no  ca.  em.  wm 
Mif  wed  ooty  returned  and  filedy  againitt  the  principal,  ac* 
eeirdifig  to  the  <si»toin  and  practice  of  the  conrt,  to*  which  the 
pliantiff  in  his  replication  shewed  a  writ  of  oa,  sa.  imoed  ieto 
Middlesex^  it  was  holden  to  be  no  departure  for  the  defendant  to 
VQoin,  that  Ithe  veiiiie  in  the  action  against  the  principal  was 
h^id  in  Jdmdon  $  for  that  sufitaies  the  plea''. 

iTime  «iid  place,  when  tnaterial,  cannot  be  departed  from  ; 
M  in  «n  action  upon  a  bond"^  or  promissory  notes',  the  plaintiflT 
in  his  replication  cannot  vary  from  the  day  laid  in  the  declara- 
tion.  So  in  an  action  for  a  local  trespass,  he  cannot  reply  that 
it  was  committed  at  a  different  place.  But  where  the  time 
laid  in  the  declaration  is  imtbaterial,  there,  if  it  become  neces- 
nry  hy  the  defendant's  plea,  the  plaintiff  in  his  replication 
may  depart  from  it ;  as  in  trespasf^  or  trover^f  or  upon  a  gene- 
ral indebitatus  assumpsiPf  where  the  time  becomes  materialby 
the  defendant's  plea  of  a  release,  tender,  or  the  statute  of  limi- 
tations, &c.  So  in  an  action  for  a  transitory  trespass,  where 
tiie  defendant  pleads  a  local  justification,  the  plaintiff,  in  his 
replication,  may  vary  from  the  place  laid  in  the  declaration^* 
The  proper  mode  of  taking  advantage  of  a  departure,  is  by  de- 
Biiiirrer ;  for  if  the  defendant,  instead  of  demurring,  take  issue 
upon  ti  replication  containing  a  departure,  and  it  be  foond 
against  him,  the  court  will  not  arrest  the  judgment^ 


*  X  Will*  534*  i6  East,  41.  9  1  Str.  2%.  2  Str.  806.  i  Ler.  110. 
^  16  East,  39*          ^  I  Keb.  $66.  $78.  10  Mod.  251.  Fort. 

*  X  Salk.  2%z.  3  Lev.  348.  325*  i  Baroiu^.  X..Q#  54. 
^  X  8tr.  S2«  s  Str.  8o6*  ^  1  Ld.  Rayin.  120. 

*^Co.  Lit.  a8a.  «.  b.  i  Salk.  022.  2  '  T.  Rayn.  $6.  aod  fee  fertbcr^at  to 


Ld*  Rayin.  101$.  departure  in  pleadiog,  2  Sa^Mi*  84.}lf* 

'  Cr».  Cir.  ^45.  333.  I  Qalk.  22s.       CUtiy  oa  PJaiMiiVt^  V.f^  &i4#ate« 


But  thoogli  a  deptflare  he  not  allowable^  yet  in  many 
actitHMi  and  particularly  in  Ir^qMtM^  the  plaintiff,  vfUo  baa  aU 
bdged  in  his  declaration  a  general  wrong,  may  in  his  replica- 
titaf  after  an  evairive  plea  by  the  defendant,  reduce  that  gcmi^ 
r»l  wrong  «  a  moM  particular  certainty,  by  assigning  the  ia« 
jory  afrei^hy  with  all  its  specific  circumstances,  in  snch  manner 
«s  clearly  to  ascertain  and  identity  it,  consistently  with  hie 
genetal   o^oiplaint;  which  is  called  a  nem.  or  noi;e2  assign*' 

A  new  assignment  is  either  as  to  time,  place^or  other  ci^. 
cnmstances.  With  respect  to  lime,  when  the  defendant  justi* 
ies  nnder  a  right  of  common,  &c.  at  particular  times;  the 
pliiutiff  may  new-lissign  the  trespas,  at  other  times.  So  in  an 
action  of  assault  and  battery,  if  the  defendant  plead  son  ossoalt 
diiifwe,  and  there  were  in  truth  two  assaults,  one  of  which  tha 
defendant  can  justify,  and  the  other  not,  the  plaintiff  may  new 
SMgn  the  assault  for  which  he  brought  his  action^,  fiut  it 
seems  that  without  a  new  assignment,  the  plaintiff,  on  the 
gmeral  replication  of  de  injurid  sud  propridf  absque  tali  eausdi, 
vonld  be  permitted  to  give  evidence  of  the  assault  for  which  h» 
haoi^t  bii  action,  and  the  defendant  must  answer  it^. 

With  vespeot  to  the  places  it  is  a  rule,  that  if  the  plaintiff  in 
trupass  give  it  a  name  by  his  writ^  the  defendant  cannot  vary 
from  that  name  :  but  if  the  writ  be  only  general,  quare  clausum 
fi^gUf  and  Ae  plaintiff  give  a  name  in  his  count,  this  shall  not 
bM  the  deifendant,  but  he  may  gire  the  place  another  name'* 
ioA  it  is  on  all  hands  agreed,  that  where  the  writ  and  count 
botk'gwneral,  Vba  defendant  may  give  the  place  a  name  in  his 


**}-Blee.  Gbik  yir.  anotherttmeon  die  tame  day,  without  a 

^6  Mod.  rso.  sLd.  Raym.  icn^,  novei  assignment,  which  must  be  of  u 

*Q0.  Car.   $14,  z$.  rsnm  fsurr;  batteiy  on  the  aame  day  mentioned  in 

iriaOBdi. MLJ^utf.  17.  it  ia  aaid^that  the  declaration,  or  else  it  will  bea depar- 

Ae  Maidaoc  <ieaaoh  caae^  mmf  frore  tuie.    And  see  i  Esp.  Rep. 38. 

sn  siy  dajrketee  tlie  netioa  ^  Per  Frntfax,  Just.  2s  Edw.  IV.  1 7. 


hs^illll  and  slMi|liiMiffciaoot«ifeis    Wilks^  ssa,^.  a  Blac.  Rep.  1696 

-«  4RMhar  dsft  or  at 
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plea* ;  or  he  may  plead  liherum  tenementum  generallyi  withoat 
giving  it  a  name^  But  where  the  place  is  made  material  by 
the  defendants  plea,  he  must  shew  it  with  certainty :  as  in 
trespass  for  taking  and  carrying  away  the  plaintiff's  goods  in 
Df  the  defendant  pleaded  that  the  locus  in  quo  was  bis  free- 
hold,  and  that  h'a  took  the  goods  damage  feasant^  &c.  the 
plaintiff  demurred  generally,  and  had  judgment;  for  the 
action  being  transitory,  there  is  no  locus  in  quo  supposed,  D. 
being  only  alledged  for  a  venue ;  therefore  if  the  defend- 
ant will  make  the  place  material,  it  must  come  on  his  part  to 
shew  the  certainty  of  it"^. 

If  the  defendant  say,  that  the  locus  in  quo  is  six  acres  in 
D,  which  are  his  freehold,  and  the  plaintiff  say  they  are  hisi 
freehold,  and  in  tiiith  the  plaintiff  and  defendant  have  both 
six  acres  there,  it  was  in  one  case  determined,  that  the  de- 
fendant cannot  give  in  evidence,  that  he  committed  the  tres* 
pass  in  his  own  soil,  unless  he  give  a  name  certain  to  the  six 
acres  $  for  otherwise,  it  is  said,  the  plaintiff  cannot  make  a 
new  assignment"^.  But  in  a  later  case*  it  was  determined, 
that  in  trespass  quare  clausum  fregit  in  D,  if  the  defendant 
plead  liherum  /e?ier/tentoi/i,  without  giving  the  close. a  name, 
and  issue  be  joined  thereupon,  it  is  sufficient  for  the  defendant 
to  shew  any  close  there  that  is  his  freehold ;  and  therefore^  in 
that  case,  the  better  way  is  to  make  a  new  assignment. 

As  the  plaintiff  may  new  assign  the  trespass  in  a  different . 
close,  so  he  may  new  assign  it  in  another  part  of  the  same 
close.  In  the  latter  case,  he  ought  to  alledge,  in  what  other 
part  of  the  close  the  defendant  committed  the  trespass,  as  in 
the  smiih  or  north  part,  so  that  the  difference  may  be  plainly 
perceived^    If  the  defendant  justify  under  a  right  of  way,  the 


•  Bro.  Abr.  tit.  TresfuuSf  pL  277. 360*^^       •  a  Salk.  453, 6  Mod..i  19*  S.  Cv  and 
366.  we  Willes,  323.   7  Durof  &  East, ^3  3$. 

^  liL^X,  153.  fi£r  Lawrtnee^  Ju^t    Atjurtm  ?.  Pricl^ 

«  %  Sadk.  453.  6  M©d.  1 17.  S.  C.  ori^  E.  4>  Geo.  liLj  K-  B. 

*  Dyer,  23.  '  Bip,.  Abe.  tii.  'frctpats^:f\.  203^-. 
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phintiffmay  either  deny  the  existence  of  the  right  claimed  by 
the  defendant,  or  admitting  it,  he  may  new  assign  the  trespass 
erlra  viam  ;  or,  if  he  be  so  disposed,  he  may  deny  the  rights 
as  well  as  make  a  new  assignment,  by  saying  that  he  brought 
his  action,  not  only  for  the  trespass  attempted  to  be  justified, 
but  also  for  the  other  trespass  extra  viam.  And  where  the  de« 
fendant  justifies  under  a  right  of  common  of  pasture,  or  tur- 
bary, 8cc.  the  plaintiff  inay  state  the  trespass  to  have  been  com- 
mitted on  other  occasions^  and  for  other  purposes,  than  those 
mentioned  in  the  plea. 

A  new  assignment,  being  in  nature  of  a  new  declaration, 
should  be  equally  certain ;  and  the  defendant  may  answer  it 
in  the  same  way,  either  by  pleading  the  general  issue  of  not 
guilty,  or  a  special  justification'.     But,  in   answer   to  a  new 
assignment  at  a  difl^rent  place,  he  cannot  say  that  the  places 
mentioned  in  the  pletf  and  new  assignment  are  the  same^ ;  for. 
by  new  assigning,  the  plaintiff  admits  the  truth  of  the  plea,  and 
is  estopped  from  giving  any  evidence  in  the  place  stated  there- 
in, so  that  if  the  places  are  in  truth  the  same,  the  defendant 
may  take  advantage  of  it  on  the  general  issue  of  not  guilty. 
Neither  can  the  defendant  justify  at  a  different  place,  and  tra- 
verse th^  place  mentioned  in  the  new  assign ment^ 

Where  a  replication  denies  the  whole  substance  of  the  de- 
fendant's plea,  there  the  plaintiff  ought  to  tehder  an  issue,  and 
conclude  to  the  country"* :  and  it  matters  not  whether  the  re- 
plication, in  such  case,  be  with  or  without  a  traverse ;  for  where 
a  traverse  comprises  the  whole  matter  of  the  plea,  the  repli- 


*Broi.  Afar,  du  TnsfaUf  pi.  i68.  299.  (6).  2  Saand.  5.  (3}.  Chittjon 

359»  Pleading,  i  V.  p.  6or,  &c.  2  Will.  3. 

*A/.pl.  3.  i68.  Cro.  Eli^.  35$.  492,  i  Dumf.  &  East,  479.    2  Durnf.  & 

3-  East,  172.  177.  3  Durnf.  &  Ea«t,  292. 

*Bro.  Abr.  tit.  Trnfiastf  pU    168.  ;  Durnf.  5c  East,  6{4.  10  East,  73.  80. 

Aid  ace  fbcthcTf  at  to  ntw  oi^piimiiUf  1 1  Eaat,  406.  16  East,  82. 

vhcQ  neceflsarjor  aot,and  how  made,  '  z  Bur.  316.  2  Bur.  1022.  Dong; 

aid  the  pleadiogt  thereon,   i    SauiKL  94. 428.  2  Dumf.  &  East,  442,  }• 

TOU  II.                                       3  D 


73^  OF  CONOJCUDING  THB  REPUCATION,  &C. 

cation  may  still  conclude  to  the  country*.  But  where  a  parti- 
cular fact  is  selected  and  denied,  the  conclusion  seems  ta 
defpend  on  the  form  of  the  replication :  If  it  be  so  framed, 
as  simply  to  deny  the  fact,  without  any  inducement  or  tm* 
verse,  it  ought  to  conclude  to  the  country^;  but  the  plaintiiF  is 
not  always  obliged  to  reply  in  that  way,  for  in  some  cases  he 
is  allowed,  after  a  proper  inducement,  to  traverse  the  fact, 
w4th  an  absque  hoef^j  and  where  a  particular  fact  is  so  tra- 
versed, the  replication  should  conclude  to  the  court,  with  an 
averment  and  prayer  of  damages,  or  of  the  debt  and  damages'. 
And  it  is  an  invariable  rule,  that  wherever  new  matter  is  al- 
ledged  in  the  replication,  it  should  be  concluded  with  an  aver- 
ment, in  order  to  give  the  defendant  an  opportunity  of  answer- 
ing it*.  A  new  assignment  concludes,  by  averring  that  the 
trespass  newly^assigned  is  another  and  different  trespass,  than 
tbat  mentioned  in  the  plea ;  wherefore,  inasmuch  as  the  de- 
fendant hath  not  answered  the  trespass  newly  assigned,  the 
plaintiff  prays  judgment,  and  his  damages,  &c. 

In  the  King's  Bench,  where  the  plea  was  entered  in  the 
general  issue  book,  or  delivered  to  the  plaintiff's  attorney,  the 
r^licatipn  should  in  all  cases  be  delivered^  on  four-penny 
•tamped  paper',  to  the  defendant's  attorney ;  but  otherwise  it 
should  be  jSfecf,  on  paper  so  stamped,  in  the  office  of  the  clerk 
of  the  papers:  And  unless  the  replication  conclude  to  the 
country,  it  shonM  be  signed  by  counsel.-  In  the  Common 
Pleas,  the  replication  is  either  filed  in  the  protbonotaries  office. 


*  I  Stlk.  4*  &  East,  443,  3. 

^  s  Durnf.  A  East,  439.  and  the  cites        *  2  Wils.  65.  Doug.  58.  2  Durof.  k 

there  dttdof Bush  r. Leah,  T.  2$  Gto,  East,  576.  And  see  further  as  to  the 

III.  K.  B.  and  Slater  r.  Came,  H.  2  j  mode  of  concluding    replicatioDs,  &c. 

Geo.  III.  K.  B.  also  Carter  r.  Teatee^  and  when  they  should  conclude  to  the 

T.  27  Geo.  III.  K.  B.  aceorJ.  MuJH"  country,  or  with  a  Terification :  i  Saund. 

ner  T.  fFUiest  E*  23  Geo.  III.  K.  B.  103.  (1).  327,  (1).  334.  (9).  338.  (5.  7). 

iemi.  contra.  339.  (8).  2  Saund.  190.  (5).  Chitty 

^  FenY.  jfltton 9  cittd  in  1   Bur.  320,  on  Pleading,  i  V.  p.  614,  &c. 
ti.  a  Str.  871.  2  Wila.  113.  Barnes,        '  55  Geo.  III.  c.  184.  SeheJ.  Part  II- 

i6i*  S.  C.  Doug*  428.  §  III. 

'  Same  c«Ka^  i  Bur.  319.  2  Pnmf. 


I 


f 


OF  THB   Ei:MlNI>ER,  &C.  730 

or  delivered  to  the  defendant's  attorney :  And  in  that  court,  a 
tiDder  oT  an  issue  in  fact  must  be  signed  by  a  serjeant,  but  a 
joinder  in  issue  need  notS 

If  the  plaintiff  reply,  without  joining  issue,  the  defendant 
Bay  be  called  upon  to  rejoin  j  or  if  there  be  a  new  assign- 
sent^  he  may  be  ruled  to  plead  thereto,  in  like  manner  as  to 
the  original  declaration.  The  rejoinder  should  be  delivered 
«i  four^penny  stamped  paper^  to  the  plaintiff's  attorney,  or 
fled  in  the  office  of  the  clerk  of  the  papers,  in  the  Ring's 
Bencbt  in  like  manner  as  the  replication:  In  the  Commo^ 
Ileas^  it  is  filed  with  the  prothonotaries :  And  after  a  rejoinder, 
if  the  parlies  are  not  yet  at  issue,  the  plaintiff  must  sur-rgoiu^ 
Ae  defendant  rebut,  and  the  plaintiff  ^tirre&uf,  &c.  till  issue  is 
joined.  The  rale  for  these  purposes  is  given  by  the  master  or 
•eeondartes,  in  like  manner  as  the  rule  to  reply ;  and  if  the 
pkinliffdo  not  surrejoin,  or  surrebut,  within  the  time  limited 
kj  the  rule,  or  order  for  further  time,  the  defendant  may  sign 
s  judgment  of  non  pros;  and  it  is  not  necessary  for  him,  in  thel 
King's  Bench,  to  demand  a  surrejoinder,  &c.  the  service  of  the 
copy  of  the  rule  being  deemed  a  demand  of  itself:  But  in  the 
Comoion  Pleas,  a  surrejoinder,  &c.  must  be  demanded,  before 
joigfoaeut  is  signed.  If  the  defendant,  on  the  other  hand, 
Mglect  to  rejoin  or  rebut,  when  called  upon  for  that  purpose, 
the  plaintiff,  in  the  King's  Bench,  may  strike  out  the  previou.^ 
pleadings,   and  sign  judgment  by  default,  as  for  want  of  a 


'  I  Bot.  H:  Fftl.  469.  3  Bot.  ft  PoL        '  $  Dumf.  &   East^   t  ji.  and  lee  ' 

tji,  further  at  to  r^oinderi,  &c.  x  Saund. 

^  JS  Geo.  HI*  ^  ^84.  JUM.  Part  n.  3 1 8.  i.  ( 1 ).  Chitty  on  Pleading,  i  Y. 

JUL  p.  627,  &c. 
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Of  DiiMCJRB.S)«s>  ami  Ahiiind:^ent^ 

A  Demurrer  admits  the  facts,  afxd  refem  the  la\r  arisiiu 
thereon  to  the  judginent  of  the  court*.  And  it  is  eith^ 
to  the  i^hole  or  part  of  a  declaratiop,  or  to  the  plea,  replica 
tion,  8cc«  \yhen  there  are  s^ver^l  counts  in  a  deckratjoi} 
some  of  which  ar^  good  in  point  of  1q.w,  and  the  rest  bad>  tbi 
defendant  can  on^y  demur  to  th,e  latter }  for  if  h^  w.^r^  tp  de 
mur  generally  to  the  whole  declaratioq,  the  couirt.  wouk)  giv^ 
judgment  against  him^.  ^  if  the  sum  demandied  by  a  4ecl^ 
ration  in  scire  fatms  be  divisible  on  the  recor^f  and  tl^i^r^  b< 
no  objeqtion  to  one  part  of  it,  a  deniprri^r  which  gpe?  tQ  thj 
whole  is  bad%  If  a  ple^  or  replicatipp,  wl^ich  is  eQtjrea  b< 
bad  in  part^  it  is  in  geperal  bad  for  the  whoV  •  ^^S  ^  p1A9^  Q 
set  off,  whereip  the  d^i^^ds  are  divisible,  ami.  in  n^t.4re  o 
seyeraV  ^99??^  ^^  ^  decl^^atiop^  forms  an  e^cf^ptjou  to  ti|| 
rule*. 

Demurrers  are  general  or  $peciaVt  the  former  are  to  tb 
9ubstancet  the  latter  to  the  form,  of  pleading.  Thus,  if  a  de 
fective  titl^  b§  alledgedj^  it  is  a  fa|aH  ip  sub^i^ncj,  for  whicl 
the  party  may  demur  generally  ^  1>ut  if  a  title  be  defectivel: 
stated,  it  is  only  a  fault 'in  form,  which  must  be  spfeoiallf;  as 

•  Co.  Lit*  71.  b,  jMoA  132..  East,  374,  Cbitty  on  Pleading,  x  V.  f 
^  z  Satind.  2^6.  (9).  a  Saund.  380.    523,  4. 

(i4).  X  WUi.  248.  I  New  Rep.  C.  P.        «  2  Blac,  Rep.  910, 

^3.  '  Co.  lit.  72.  a.  And  for  the  fom 

*  1 1  Eatt,  565.  of  general  demurrers  to  dcelarationa  an* 
^  I   Saund.  28.  (2).   337*  (i).  2    piets^   &c,   and  joinders   ther^,  it 

Saund.  124.  i  Salk.  312.  1  "DwriA  &    ^^ppend.  Chap.  XXVIIL  f  i,  2.  5,  t 
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signeA  for  cause  of  demurrer.  Of  the  same  nature  is  dup/t- 
€*% :  And  it  is  not  sufficient  to  say  that  the  pleading  is  double, 
or  contains  two  mattet^ ;  but  the  party  demurring  must  spa* 
cially  shew  wherein  the  dupli-city  consists*. 

At  common  law,  there  wore  special  demurrers,  but  they  were 
never  necessary  except  in  cases  of  duplicity,  and  therefore 
were  seldom  used ;  for  as  the  law  was  then  taken  to  be,  upon 
a  special  demurrer,  the  party  could  take  advantage  of  no 
other  defect  in  the  pleadings,  but  of  that  virbich  was  specially 
assigned  for  cause  of  his  demurrer :  but  upon  a  general  dc;* 
murrer,  he  might  take  advantage  of  all  manner  of  defects,  that 
of  dnplicity  only  excepted.  And  there  was  no  inconvenience 
in  ibis  practice :  for  the  pleadings  being  at  bar  vivd  voce,  and 
the  exceptions  taken  ore  tenuSf  the  causes  of  demurrer  were 
&  trell  known  upon  a  general  deniurrer,  as  upon  a  special 
otie*. 

Afterwards,   when  the  practice   of   pleading  at   bar  was 

aitere4f  this  public  inconvenience  followed  from  the  use  of 

general  demurrers;  that  the   parties   went  on  to  argument, 

without  knowing  what  they  were  to  argue :  and  this  was  the 

occasion  of  making  the  statute  27  Eliz.  c.  5.  by  which  it  is 

enacted,  ^*  that  after  demurrer  joined  and  entered  in  any  ac- 

^  tion  or  suit,  in  any  court  of  record,  the  judges  shall  proceed 

''  and  give  judgment,  according  as  the  very  right  of  the  cause 

^  and  matter  in  law  shall  appear  to  them,  without  regarding 

^  any  imperfection,  defect  or  want  of  form,  in  any  writ,  re- 

^  tarn,   plaint,  declaration,    or  other  pleading,    process,   or 

^  coarse  of  proceeding  whatsoever,  except  those  only  which 

'^  the  party    demurring  shall  specially  and  particularly  set 

*'  ^own  and    express,   together    with    his  demurrer/*     This 

itatate,  by  making  known  the  causes  of  demurrer,  was  so  far 


•R.  M.  i6j4*  §   ir.  ^.  B.  R.  Ml    Saund.  337.  ^.  (3). 
i^Sff  20.  C.  P'  i  Salk.  219.  mllef,        ^  3  Salk.  122. 
saot  CM.lai^.  Hardw.  x67«  and  tee  i 
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restorative  of  the  common  law* :  and  as  a  general  demnrrer 
before  did  confess  all  matters  formally  pleaded,  so  by  this  sta- 
tute, whenever  the  right  sufficiently  appeared  to  the  court,  it 
confessed  all  matters,  though  pleaded  informally*". 

But  there  were  still  many  defects  and  imperfections,  which 
were  not  aided  as  form  upon  a  general  demurrer :  to  remedy 
which  it  was  enacted,  by  the  statute  4  Ann.  c.  16.  that  ^*  no 
*^  advantage  or  exception  shall  be  taken  of  or  for  an  imma* 
^'  terial  traverse,  the  default  of  entering  pledges  upon  any  bill 
<<  or  declaration,  the  default  of  alledging  a  prqfert  in  curid 
^*  of  any  bond,  bill,  indenture  or  other  deed,  mentioned  in  the 
"  declaration  or  other  pleading,  or  of  letters  testamentary,  or 
^*  letters  of  administration,  the  omission  of  vi  et  armis  or  am- 
^  tra  pacentj  the  want  of  averment  of  hoc  paratuB  est  venjicare^ 
'^  or  hoc  paralus  est  verificare  per  recordumf  or  not  alledging 
*^  pront  patet  per  recordum^ ;  but  the  court  shall  give  judg- 
**  ment  according  to  the  very  right  of  the  cause,  without  re» 
*^  garding  any  such  imperfections,  omissions,  and  defects,  or 
^  any  other  matter  of  like  nature,  except  the  same  shall  be 
'*  specially  and  particularly  set  down,  and  shewn  for  cause  of 
'<  demurrer;  notwithstanding  the  same  might  have  heretofore 
'*  been  taken  to  be  matter  of  substance,  and  not  aided  by  the 
'^  statute  of  Queen  Elizabeth,  so  as  sufficient  matter  appear  in 
"  the  pleadings,  upon  which  the  court  may  give  judgment, 
**  according  to  the  very  right  of  the  cause/'     Since  the  ma- 
king  of  these   statutes,  the  party,  on  a  general  demurrer,  can 
only  take  advantage  of  defects  in  substance;  and  iherefore, 
if  the  defects  be  not  clearly  of  that  nature,  it  is  safest  to  de- 
mur specially,  in  which  case  he  may  not  only  take  advantage 
of  such   defects,  but  also  of  any  others  that  are  specially  set 
down"*.    The  plaintiff,  however,  need  never  demur  specially  to 
si  plea  in  abatement*. 

'  3  Saik.  1 22*  '    tt  to  demurrers  and  jolndert^  Chxtty  ob 

**  Hob.  233.  Pkadiog,  i  V.  p.  6381  &e. 

*  U  East,  516.  56^,  *Pir  Sayley,3.2MinkkM.^^^. 

^  I  Saund.  337*  ^.  (3 ).  and  see  tother  0 
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All  deamrrerSf  whether  general  or  special,  must  be  signed 
b?  coansel  in.the  King's  Bench,  or  a  serjeant  in  the  Common 
Pleas' ;  and   in  the  Kiuju^'s  Bench,  general  demurrers  to   the 
declaration   are   delivered,   on  four-penny  stamped  paper\  to 
the  plaint iflTs  attorney;    but    special   demurrers,  or  general 
demurrerM  after  special  pleas,  are  filed  in   the  office  of  the 
clerk  of  the  papers,  who  makes  copies  of  them      In  the  Com- 
Bon  Pleas,  all  demurrers,  whether    general   or  special,    are 
either  filed  in  the   prothonotaries  office,  or  delivered  to  the 
opposite  attorney*.     And  when  either  party  has  demurred,  he 
sluNild  obtain  a  rule  from  the  master  in  the  King's  Bench,  and 
enter   it  with  the  clerk  of  the  rules,  for  the  opposite  party  to 
join  in  demurrer  ;  a  copy  of  wliich  rule  should  be  duly  served. 
Id  the  Common  Pleasj  a  rale  to  join  in   demurrer  is  given 
with  the  secondaries,  in  like  manner  as  the  rule  to  plead,  and 
a  joinder  in  demurrer  should  be  demanded,  before  judgment  x 
tod  in  that  court,  a  joinder  in  demurrer  must  have  a  serjeant *8 
hand^.     The  defendant,  we  may  remember,  cannot  waive  u 
general  demurrer  to  the  declaration,  in  the  King's  Bench  ;  but 
a  special  one  may  be  waived,  after  the  book  is  made  up,  unless 
the  defendant  has  been  previously  ruled,  and  elected  to  abide 
by  it*. 


When  either  party  demurs,  the  other,  in  due  time,  joins  in 
demarrer,  and  proceeds  to  argument ;  amends,  discontinues', 
or  enters  a  nolle  prosequi^ 

< 

Amendments  are  either  at  common  law  or  by  statute^.^  ;  At 
common  law,  there  was  very  little  room  for  amendments ;  for. 


^D^las  V.  CUU,  £.33  Geo.  III.  Pul.  lyuin  nOu. 

C.  P.  AUm  V.  Hdllt  Imp.  C.  P.  346,  y.  ^  Ante,  ;  i  $« 

S.P,  'iiii/tf,  718. 

^  55  Geo.  III.  c.  184.  Sehid.  Part  II.  «  Co.  Lit.  7a.  a.  R.  M,  1654.   J  27. 

I  ra.                                .  K.  B.   R.  M.  1654-  J  so.  C  P.  jinii, 

*  Inp.  C  P.  347.  722. 

*  %  Bot.  h  FtaL  336.  aadiee  3  Bo6k  h  ^  i  Str.  137, 
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according  to  JSrittan,  the  judges  were  to  recoil  tHe  parols^  or 
pleadings,  deduced  before  tbeoi  in  judgjQtieiit ;  but  they  were 
not  to  era!!»e  their  records,  nor  amend  them,  nor  record  against 
their  enrolment%  &c.  All  mistakes,  however,  were  amendable 
at  common  law,  during  the  same  term^ ;  and  afterwards^,  an 
amendment  was  in  some  instances  permitted,  as  in  the  recital 
of  a  writ,  or  entry  of  an  essoin  or  continuances^  &c«  So 
at  commoq  law,  when  the  pleadings  were  ore  tenus  at  the  bar 
of  the  court,  if  any  error  was  perceived  in  them,  it  was  pre* 
sently  amended^  Afterwards,  when  the  pleadings  came  to  be 
in  paper^  it  was  thought  but  reasonable  that  the  pailies  should 
have  the  like  indulgence*.  And  hence  it  is  now  settled^  that 
whilst  the  pleadings  are  in  paper,  and  before  they  are  entered 
of  record,  the  court  on  motion,  or  a  judge  at  chambers,  will 
amend  the  declaration^,  plea%  replication*,  &c.  in  form  or  in 
substance,  on  proper  and  equitable  terms.  And  declarations 
in  actions  on  bail-bonds  may  be  amended,  in  the  Common 
^leas,  as  well  as  any  other  declarations^. 

^he  declaration  may  be  amended,  in  form  or  in  substance : 
and  it  msty  be  so  amended,  even  after  a  plea  in  abatement  of 
misnomer*,  or  the  statute  of  additions"^,  &c.  or  a  plea  of  ntU 
tiel record^.  And  leave  has  been  granted^  upon  the  application 
of  the  plaintiff,  to  amend  the  declaration  after  verdict,  by  in- 
creasing the  damages  laid,  according  to  the  truth  of  the  case, 
as  found  by  the  jury ;  the  former  verdict  being  at  the  same 


'4lDSt.2SS.  Glib*  C.  p.  107.  Durnf.  &  East,   698.    3  Maule  &  Sel. 

*  8  Co.  i57i  Gilb.  C.  F.  108.  450,  Per  Cur.  H.  32  Geo.  III.  C.  P. 
«  Gilb.  C.  P.  108, 9.  Imp.  C.  P.  228. 

'  10  Mod.  884  I  Str.  II.  "2  Str.  739.    2  Ld.  Raym.  1472. 

'2  Salk.  520.  Gilb.C*  P.  114,  15.  S.C.  but  see  i  Saik.  50.  2  Ld.  Rajrm. 

'  I  Salk.  47.  3  Salk.  3 1.  859*  S.  C.  /J.  1 307.  contra 

»  I  Wil«,  7.  » I  Wiis.  87.   7  Dunif.&  Eau,  447. 

*  Id.  223.  fJ).  K.  B.  and  tee  Cas,  Pr.  C.  P,  76. 
» IJ.  76.  Bftfoet,  3.  S.  C.  Id.  4,  s>  but  kc  i  Salk. 
^,  Bamett  26. 1 14.  52.  6  Mod.  263.  3 10.  S«C.  temk.  conira. 
>  I  Saik.  50.  z  Ld.  Raym. 669.  S.C.  See  also  2  Bur.  901. 

1  l^tr.  1 1.  Cas.  tmft.^  Hardw*  44.   j 
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titte  Bet  aaidet  and  a  new  trial  grantedy  to  enable  the  defendant 
to  make  his  defence  to  the  demand  so  enlarged*.     So  tli|i 
court  of  Common  Pleas  permitted  the  record  to  be  amended, 
and  a  new  trial  bad,  after  nonsnit  for  a  variance,  in  an  unde- 
fended caose^.    Bnt,  in  tbe  King's  Bench,  the  plainttHF  is  not  al- 
lowed to  add  a  new  count  to  his  dedaration,  under  pretence 
of  amending  it,  after  plea  pleaded,  or  after  the  end  of  the 
second  term  from  the  return  of  the  writ*.     And  a  new  right  of 
iction  has  been  considered,  in  this  respect,  as  a  ne^i  count"*. 
Yet  where  the  plaintifis  declared  as  executors,  on  a  promise 
to  their  testator,  and  issue  w^  joined  on  a  plea  of  the  statute 
of  limitations ;  the  court  of  King's  Bench,  after  two  terms, 
permitted    the  plaintiifs  to  amend,  by  laying  the  promise  to 
bve  been  made  to  themselves* :  But  the  amendment  in  this 
case  wasf  under  particular  circumstances ;  and  if  it  had   not 
been  allowed^  the   action   would  have  been  lost,  by  the  run- 
BiDg  of  the  statute  of  limitations'.     In  the  Common  Pleas, 
tbe  course  of  the  court  formerly  was,  that  the  plaintiff  might 
at  any  time  before  the  end  of  the  second  term,  have  leave  to 
asaend  bis  declaration,  by  adding  new  counts,  but  not  after- 
wards'.     At  present  however,  it  is  not  an  invariable  rule  in 
that  court,  that  a  new  count  shall  not  be  added  after  the  se« 
oood  term.     The  principle  of  tbe  rule  is,  that  as  the  plaintiff 
would  have  been  out  of  court  at  tbe  end  of  the  second  term, 
i  be  had  not  declared  at  all,  so  the  court  will  not  sufier  him 
to  declare  upon  a  fresh  cause  of  action,  after  that  time   has 
elapsed^ ;    but    where  tbe  cause  of   action   is   snbstantialljr 
the  same,  a  new   count  may    he  added :    Therefore  where 
tbe  plaintiff,  having  obtained   leave  to   amend  a   count  in 
bii   declaration,    added    new    counts,   which   contained    no 
new  cause  of  action,  but  only  varied  the  manner  of  stating 


*  7  DurnL  &  Eait,  13a.  «  2  Str.  890.    Fitzgib.  193.     i  Bar- 
^  3  Tianc.  8x.  and  lee  s  Boi.  &  l^ul.  nard.  K.  B.  408. 418.  S. C. 

^^    I  New  Bep.  C.  P.  s8.  9  Eait,  'z  Wils.  149.  Say.  Rtp.  23$,  6.  and 

Hi*  see  Barnes,  488. 

*  R.  M.  xo Geo.  IL  (bj.  K. B.    x  >  Cas.  Pr.  C.  P.  13 1.  andsee  Sames, 
was.  149.    Say.  Be^  97,  151,  234.  19, 

*  Siy.  Rep.  234*  J«  2  Marsh.  60.  Pir  G/Mr,  C.  J. 
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thai  which  was  demurred  to,  the  court  of  Common  Pleas 
would  not  order  them  to  be  struck  out*.  So  in  an  action' 
by  the  assignee.^  of  a  bankrupt,  for  the  rescue  of  goods  dis- 
trained for  rent  due  to  the  bankrupt,  that  court  allowed  the 
declaration  to  be  amended,  by  adding  new  counts,  stating  thff 
facts  to  have  taken  place  in  the  time  of  the  provisional  aiisig- 
nees,  though  two  terms  had  elapsed  since  the  return  of  the 
writ,  the  cause  of  action  being  substantially  the  same^  la 
an  action  for  money  lost  by  stock-jobl)ing,  on  the  statute  7 
tieo.-IL  c.  8.  the  court  of  Common  Pleas  permitted  the  de- 
claration to  be  amended,  as  between  the  plaintiff  and  de« 
fendant,  by  changing  it  from  assumpsit  to  debi^ :  But  where 
the  plaintiff  having  sued  out  process  in  deht^  declared  in  castf 
by  which  the  bail  were  discharged,  that  court  refused  to 
amend  the  declaration,  by  changing  it  from  ctueio  debt^. 

In  a  real  action,  U  is  not  of  course  to  amend  the  declaration 
CNT  count,  in  the  Common  Pleas ;  but  the  demandant  ought  to 
make  out  a  case  by  affidavit*.  And  the  court  refused  to  allow 
the  demandant  in  a  writ  of  right  to  amend  the  mistake  of 
a  christian  name  in  the  count,  or  to  discontinue  the  suit,  though 
an  affidavit  accounting  for  the  mistake  was  produced'.  And 
in  a  subsequent  case,  they  refused  to  permit  the  count  in  a 
writ  of  right  to  be  amended,  by  introducing  an  additional 
Aep  in  the  descent ;  though  it  was  sworn  that  the  mistake  had 
arisen  from  the  demandant  having  been  misinformed  in  the 
country,  where  inquiry  had  been  made,  respecting  the  title, 
and  that  the  demandant  would  be  barred,  unless  the  amend- 
ment were  allowed'.  So  they  would  not  allow  him  to  quash 
a  writ  of  summons,  which  had  been  irregularly  executed^. 
And  an  amendment  of  the  disseisor's  name  was  refused,  in  a 


*  I  Marsh.  609.  C.  P.  429.  anU,  720.  but  fee  a  Wils. 
^  sManh.  59.  11 8.  2  Blac.  Rep.  ;s8.  3  Will.  206. 
^  Id.  12^  S.C. 

*  Id.  185.  '  I  New  Rep.  C.  P.  233. 
«  3  Bos.  &  Pul.  456.  *  1  Mareh.  602, 

'  I  New  Rep.  C.  P.  64.  2  New  Rep. 
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writ  of  enii-y  sur  di$$eism  en  le  posP :  Bat  a  declaration  on  a 
writ  of  partition^  and  the  RherifiTs  return,  were  amended,  by 
striking  out  an  erroneous  description  of  the  quality  of  the  e*- 
Utes,  conveyed  to  the  diiferentparties\ 

Fines  and  r€covme«,  being  considered  as  common  assurances, 
the  coart  of  Common  Pleas  will  amend  them,  where  they 
ktTe  sufficient  authority,  so  as  to  eifectuate  the  intention  of 
the  parties..     The  ground  upon  which  the  court  proceeds,  in 
Baking   these  amendments,  is  the  statute. 8  Hen.  VI.  c.  12. 
which  authorizes  them  to  amend  the  misprision  of  the  clerk ; 
and  as  the  pracipe  is  the   cursitor^s  instruction  for  an  original 
writ,  so  a  deed  to  lead  the  uses  is  considered  as  his  instruction 
for  a  fine  or  recovery*.     By  the  above  statute,  a  mistake  in  the 
furm*',  teste^^  or  return'  of  a  writ  of  covenant  for  levying  a 
fine,  or  writ  of  entry  for  suffering  a  recovery,  may  be  amended 
by  the   court,  where  the  mistake  was  occasioned  by  the  mis- 
prision of  the  clerk,  and  there  is  something  to  amend  by;  but 
otherwise,  it  seems,  it  is  not  amendable^ 

Fines  may  in  general  be  amended,  by  the  deed  to  lead  or  de- 
clare^ the  uses,   in  the  names  of  the  parties',  or  in  the   de- 
ftcription  of  the  premises,  or  of  the  place  where  they  are  si- 
tuate^ :  And  in  a  late  case',  the  court  permitted  a  fine  to  pass 
■s  to  all  the  conusors  except  one,  whose  acknowledgment  had 
been  taken  incorrectly,    and  whose    interest    was  so  incon- 
oderable,  that  the  parties  did  not  think  it  worth  while  to  hava 
another   fine.    But  where  there  was  no  deed  to  declare  the 
uses,  they  would  not  permit  an  alteration  to  be  made  in  the 


•  4  Taunt.  $72.  ^  6  Taunt.  73.  s  Marth.  45s.  S.  C. 

•  I  Manh.  537.  *  1  Marsh.  578. 

'Baniet,a2.  *Cat.    Pr.    C.  P.    10.     5a.    iii. 

•  4Tannt.  644.  708.  Barnes,  216.  S.  C.  Id  24.  3  Wils.  58. 

•  S  B<P*  44»  5*  3  Taunt.   396.    4   Taunt.  257.    708. 
fCaa.  Pr.C^P.  127.  6  Taunt.  73.  1  Marsh.  452,  S,  C.  U, 

•  I  Salk.  53.  Wilkf,  563.  Barnes,    468.  519. 

j;.  S.  C.  2Blac.  Rep.  1013.  *  5  Taunt.  249. 


«llHst1titf'  dt  Mrmiiitoi^*'  oT  tile  pmi^  And  v^hltfe  thfe  dbetl 
Wks  ^nurtAy  and  the  iMetit  btAj  pt&rid  by  affidavit,  the  coati 
tlp^ufd  HOC  atlK>#  the  tiuftrber  oT  ntttis  iMerted  ib  a  fine  to  b6 
increased''.  So  where  a  fitie  Wto  levied  bf  80  abrfe^  of  lahd, 
12  acres  of  meadow,  and  25  acres  of  pasture,  and  in  the  deed 
to  lead  the  tnfes,  the  ^tate  Wad  di»crfbefd  tih  consirting^  df  35 
a«Ves  rn  the  Whole ;  the  cMirt  reused  to  dttidnd  the  fine,  by 
itteheasiftg  the  qtmtieity  df  ebch  8[^cie^  df  lund,  ko  as  to  itl&ki 
each  cover  the  whole  quiltitity  itttendisid  tb  be  convejed''.  Aikd 
Where  a  tniat^ke  batit)^  been  mtde  ifa  the  concord  of  a  fine,  iti 
the  ndrtibir  of  mestmH^es  to  be  conveyed,  the  writ  oi  iM^eiMHt 
Was  altered  in  confotttiity  thereto,  bat  was  afterw&rd^  Re- 
stored M  its  origiilal  fotm ;  the  bourt  would  not  amend  th6  . 
e&ncth'd  by  the  writ  of  ccifden&M  so  altered,  but  If  ft  the  pttrty  16 
hid  reniedy  by  a  n^W  caption,  or  by  re-acknowtedging  ttf6* 
t!dndefd*. 

The  ct^ti  in  otie  ckie  pistrtkxtttA  (he  ttame  of  a  parish  Cd  h^ 
inserted  in  a  fine,  accofditig  to  the  deed  to  lead  the  uSeii,  althtiilgR 
on  account  of  the  length  of  time  which  had  elapsed  since  the 
ijhte  of  the  deed,  no  oiie  <i(>tild  sweat-  that  iht  phttBh  lying  in 
thttt  pd^ish  were  intended  to  pls^ ;  ilnd  in  afrother,  thi^  fine  Wai 
dftetided,  by  hit^eftifftg  ft  pstrish  diflbf'etit  fifoth  thatt  Whfe& 
ITM  AMs«d  iftr  the  deed  i6  ledd  the  tise»,  it  beihg  certdiU 
^  the  deedi  whieh  speelfied  the  qoantitie^  ^rid  dcfci^j^efs; 
tlhit  the  tMd  if  an  ititetidt^to  fm^i  Beit  dri  Mretidttiebt 
eaMMf  be  iMi^,  by  fraHifpdsitl^  t^M*f%lM^  from  6tit  eoiidty  H 
ittfother^.  A  fifte  may  ateb  be  amentfetf,  wbek%  theire  has  beeii 
anhirtaker  itvthe  etrtiy  of  the  kirtg-^sf  sJltei*,  dfof  the  prbcta* 
mations^;  or  a  fine  with  double  operation,  by  striking  out 
lands  in  reversion^    And  the  concord  of  a  fine  being  lost, 

before  it  had  passed  the  custos  brevium  ofiice,  the  couit  per- 

■  11 

•%  Bbc.  Kepi  8i6i  4  Taunt.  aoO.        <$  Taunt.  207.  x  Ma^•a•  9^.  Si  d 

^  %  Bos*  &  Pul;  45  J.  and  see  5  Taunt.  303.  z  MarSH.  5  ja^. 
^%  Biiacr  Rep«,  un%,  and  see  i  Hw        ^4  Taunt.    7061  did'  set*  5-  IVtant. 

Blac.  73.  44&  Asc9fd: 
^  6  Taunt.  58.  x  Marsh.  440*  S.  C.        *  5  Rep.  43* 
«6  Taunt,  x.  x  Marsh*  406.  S*Ct        ^  Id.  44. 
^  %  Taunt.  X.  '  S  Taunt,  631. 
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miUed  a  i^ew  concord  and  acknowledgment  to  be  prepared* 
and  th^  fine  to  be  perfected^.  But  although  the  court  wiU 
amend  a  fine  in  matters  of  farm,  yet  whe^  it  is  recorded 
ef  one  term,  they  will  not  alter  it,  and  make  it  a  &ne  of 
another^. 

Recoveries  in  like  manner  may  be  amer\ded,  by  the  deed 
to  lead  the  uses,  in  striking  out"",  altering^,  or  transposiDg*"  the 
names  of  the  parties ;  and  where  a  recovery  was  intended  to 
be  suffered  by  A.  B.  and  C.  his  wife,  but  the  name  of  the  wife 

4 

was  totally  omitted,  the  court  ordered  it  to  be  am^uded^:  And. 
1  warrant  of  attorney,  in  a  recovery,  was  amended  in  one 
case,  by  inserting  an  additional  christian  name  of  the  vouchee*  : 
and  in  another,  by  substituting  the  name  of  thiet  attorney  for 
that  of  the  vouchee,  which  had  been  inserted  by  mistake  iuf^ 
stead  of  the  attorney 's**.  So  a  recovery  may  be  amended  .ta< 
fieri,  by  substituting  a  new  comipissioner  for  the  demandants 
«a4,  retaking  the  acknowledgment*.  But  the  court  would, 
sot  amend  a  recovery;  by  inserting  the  name  of  the  husband, 
of  a  vouchee^;  nor  by  si)bstituting  the  nam^  of  one  joint-tenaut 
to  the  pracipCf  for  that  of  his  companion!*  So  a  recovery 
m^ y  be  aaiende4a  by  the.  d^^d  to  lea4  the  uses,  in  the  de^r. 
cnption  of  the  pi'e.inis^s,.  or  of  the  place  where  they  are  .  si- 
toaie*.  On  the  former  ground  it  nuiy  be  amended,  by  insertin^^ 
otbpr  premises  not  mentioned. therein,  according  to  the  deed  ti^ 
lead  the.  uses,  on  payment  of  aq  additional  fine  at  the  alien^Upu 
office*;  and  it  has  been  amended,  by  increasing^tbe.  quantities. 


*4Ta9Uiu  i9£.  ^iTattot.478. 

^3  Blac.  Rep.   788.  and  see  Vin.        '  4  Taunt,  xoi* 
Abr.  tit*    TnUf  B.  b.  2.  Wilson  on        *"  Cas,  Pr.  C*  Pv    9,  xo.    1 7.    3,0. 

Raet,  ^S.  Com.  Rep.  386.  S.  C.  Cas.  Pr.   C.  P. 

•  3  Taaot.  59,  jTannt.  73^  85.  Pr,  Reg.  371.  S.  C.  Piggot,  171, 
^  Cat*  Pr.  C.P.  127.  Piggoti  170,    a.  Barnes,   2X.  2  Blac,  Rep.    747.  3 

71.  2  Blac  Rep.  1250.  Wib.  154.  S.  C.  a  Blac.  Rep.  1065. 

•  Barnes,  24.  2  Taunt.  222.  i  H.  Blac.  73.  2  Bos.  Sc  Pul.  560.  4 

•  Cas.  Pir.  C.  P.  127.  Taunt.  249.  738.  749.  5  Taunt.  624. 
>4TaiiaC.  i^  661.  x  Marsh.  532. 

^  //  9^-  •  X  Bos.  &  Pul.  137.  2  Boa.  &  Pul. 

I^Tauit.  747.  578.  580.    faj.    I  Taunt.  257.^55- 


750 


or  AHCNBMKNT. 


•f  tpeeific  closes,  described  in  the  deed  as  being  less  than  they 
really  were* :  But  no  amendment  can  be  made  in  the  description 
of  the  premises,  where  it  is  not  warranted  by  the  deed  to  lead 
the  uses^ ;  nor  unless  the  true  number  of  messuages,  &c.  be 
distinctly  and  precisely  sworn  to';  nor  without  proof  of  seisin 
of  the  vouchee  of  an  estate  tail  therein,  at  the  time  of  the  r%r 
•dvery,  and  that  it  was  intended  they  should  pass^  So  the 
#onrt  will  not  amend  a  recovery,  by  adding  the  lit/ies  of  the  pre- 
mises under  the  word  hereditaments,  where  that  word  does 
not  occur  in  the  operative  part  of  the  deed* ;  nor,  by  striking 
oot  a  **  portion  of  tithes/*  and  substituting  ^'  all  the  tithes'* 
arising  from  the  lands  conveyed^. 

With  regard  to  the  situation  of  the  premises,  recoveries 
have  been  amendedt  by  substituting  part  of  a  parish  which 
lay  within  a  liberty,  for  other  part  of  the  parish  which 
lay  within  a  borough,  in  the  same  county';  and  by  in- 
serting a  parish  named  in  the  deed  to  lead  the  uses,  after 
a  considerable  lapse  of  time^.  So  where  lands  in  twa 
parishea  were  conveyed  as  lying  in  the  parish  of  G.  whidi 
was  not  the  true  name  of  either,  nor  of  any  parish,  but  was  aa 
addition  equally  applicable  to  both,  the  court  permitted  botk 
parishes  to  be  added  to  an  old  recovery'.  So  a  recovery  hma 
been  amended,  by  altering  the.  name  of  a  parish  mis-named  im 
the  deed  making  the  tenant  to  the  pracipe,  as  well  as  in  the 
recovery,  upon  an  affidavit  that  the  vouchee  was  seized  of  the 
land  in  question  in  one  parish,  and  that  he  was  seized  of  no 
land  whatever  in  the  other^.  And  the  recovery  was  amended 
in  a  late  case,  by  inserting  the  county  of  the  town  of  S.  for  the 
county  of  S.  the  court  considering  it  merely  as  a  clerical  mm- 
prisionl     But  the  court -would  not  permit  a  recovery  to  be 


tfl  Mirah.  194. 

1     iJ         T/M*. 


484.  3  l^vnt.  74.  408.  462.  4  Taunt. 

X55.  fta6.  366.  734.  737,8.  5  Taunt.  —  -^^- 

748.  Six.  but  see  5  Taunt.  6x6.  '  3  Tauqt  396. 

*  4  Taunt.    734.  but  lee  5   Taunt;  *  s  Taunt.  »• 

6i6.  ^.4 Taunt.  737*  5Tamit.  624. 
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aiDended,  by  imerting  a  parish  not  named  in  the  deed  to  make 

a  tenant  to  the  pr^Mpe^  although  it  appeared  that  the  pariah 

wu  named  in  the  instructions  given  for  preparing  that  ,deed, 

and  that  the  lands  were  parcel  of  an  estate  which  was  intended 

tapaaR;  f<Br  by  the  omission  in  the  deed,  there  could  be  no 

fDod  tenant  to  the  pracipc^ :  And  they  will  not  amend  a  re- 

eorery,  by  inserting  more  parishes,    unless  it  be  clear   that 

the  land   in  those  parishes  passed  by  the  deed^.     So  where  a 

recovery   was  suffered  in  the  city  of  Litchfield^   which  is  a 

coonty  of  itself,  where  the  vouchee  had  lands  upon  which  it 

might  operate,  the  court  would  not  suffer  it  to  be  amended, 

bf  striking  out  the  city  of  Litchjield^  and  insertinor  the  county 

of'  Stafford^  with  other  consequential  amendments,  and  also 

by  inserting  the  name  of  a  vill,  after  another  mentioned  in  the 

recovery^ :  nor  can  a  recovery  be  amended,  so  as  to  make  it  of 

premises  in  one  of  two  counties,  in  the  alternative^;  nor  by 

changing  it  from  one    county  to  another*.     And   where  the 

dsed  is   lost,  a  recovery  cannot  be  amended  by  an  attested 

copy ;  nor  by  an  office  copy  of  the  enrolment  of  the  deed : 

Bat  it  may  be  amended  by  the  enrolment  itself  being  brought 

into  coQrtT.     And  on  applying  to  amend  a  recovery,  it  is  not 

■icessary  to  shew  the  title  to  the  court,  further  back  than 

1  seisin  in  tail  of  the  vouchee'.    The  return  of  the  writ  of  entry 

My  be  amended,  by  Adapting  it  to  the  time  of  taking  the  ao*' 

kaowledgment^ :    But  the  court  will  not  enlarge  the  return 

of  a  writ  of  summons,  so  as  to  make  a  term  intervene  between 

tke  leile  and  return^    The  judgment  on  a  common  recovery 

Its  been  amended,  by  striking  out  the  word  adjudged^  and 

iasertiDg  instead  thereof,  the  word  considered^ :  and   amend** 

meats  have  been  made  in  the  award  and  return  of  the  writ  of 


*  2  Taut.  96.  .  ^4  Taunt.  798. 

*4TaaQt.738.  ^  Id.  155. 

«  %  BUcR^er.  974.  ''  5  Taunt.  259. 

'  I  Tmbl  S38.  ^a  Blac.  Rep«  1201.  1223,  4* 


*  3  THil.    4itt  aad  Me  4  Ttiuu.        ^  Barnes,  so.  22. 
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9eiuu\  BuH  by  tbe  statute  *2^  EUZi  c.3;  §  10.  '^nboe  of 
the  fines  or  recoveries  theretofore  leviet^^  passed  oi^  suffered; 
vrhkh  shall  be  ex^flnplified  under  the  great  seal,  ascording  to^ 
the  form  of  that  act,  shall  after  such  esemplification  had,  be 
in  aoy  vise  aoaendedb'*  The  court,  we  have  seen^,  will  Bot 
entertain  a  motion  on  the  last  day  of  term,  for  the  amende 
ment  of  fines  or  recoveries :  And  it  is  a  role,  that  the  ma- 
terial' part*  of  like  deed,  which  is  to  authorize  the  amendmient, 
shall  be  read  to  tbe  court  by  one  of  the  Serjeants  at  law,  or 
by  tine  officer  of  the*  court,  and  not  by  the  attorney  for  the 
amendments 

# 

Before  plea,  there  are  no  costs  payable  upon  amending 
the  declaration,  except  the  costs  of  the  application ;  and  in 
the  King^s  Bench,  the  declaration  may  be  amended  in  matter 
of  ybnw,  after  the  general  issue  pleaded,  and  before  entry, 
without  paying  costs,  or  giving  an  imparlance'' :  But  if  the 
amendment  be  in  matter  of  substance,  or  after  the  general 
issue  is  entered%  or  a  special  plea  pleaded',  the  plaintiff  must 
pay  costs  or  give  an  imparlance,  at  tlie  election  of  the  cfe- 
JhtdanL  In  the  Common  Pleas^  it  is  a  rul^,  that  before  the 
declaration  is  actually  entered,  the  plaintiff  may  amend  it, 
paying  costs  or  giving  an  imparlance  at  his  own  election,  by 
order  of  a  judge  of  the  court,  or  prothonotary :  and  even 
after  it  is  entered,  if  the  amendment  be  but  a  small  matter, 
that  doth  not  detace  the  roll,  it  is  amendable,  before  issue  or 
demurrer  entered;  by  rule  of  court,  upon  payment  of  costs, 
and  liberty  to  plead,  with  a  new  or  further  imparlance*. 
Btlt  where  the  defendant  had   demurred,  and   given  a  rule 


•  Cas.  Pr.  C.  P.  27.  Barnes,  23.  2  Chap.  XXVIII.  j  7,  8. 

WUs.  2.  1  Marsh.  538.  '  R.  M.  10  Geo.  IL  reg^  2.  (^J,  K. 

^jtnitt  523.  B.  Sty.  P.  R.  20.  2  Str.  9;o.  but  see 

*  5  TauDt.  579.  R^M.  1654.  §  13.  K  B.  U.  xM.  1654. 
*R.  M.  10  Geo.  11.   reg.  2.  (b).  §  ly.C.F. 

K,  B.  And  for  the  form  of  the  rule  to  f  2  Str.  890    Lofft,  i  j^. 

amend,  in  K.  B.  or  C.  P.  see  Append.  f  R.  M.  1654.  §  ly.C.Vt' 
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to  join  in  demurrer,  the   court  bald  that  the  plaintifF  must 
pty  costR  on   amending  his  declaration,  and  oould  not  amend 
fi  giving*  an  imparlance*.    And  where  a  motion  was  made 
to  amend  a  declaration,  after  the  plea-roll  filed,  it  was  ob- 
jected that  the  motion  ought  to  be  to  amend  the  roll,  and  not  the 
decoration;  and  the  amendments  prayed   being  very  long, 
sad  svch  as  could  not  be  made  without  greatly  defecing  the 
roll,  tlie  motion  was  denied ;  akhoagh  it  was  contended  that 
^wmcatur  might  be  marked  on  the  veil  filed,  or  it  might  be 
tikcfi  off  the  file,  and  a  new  roll  of  the  same  number  filed  in 
its  place,    whieh  the    court  held  to  be    an    unwarrantable 
practice^.     When  amendments  are  made  at   the  trial,  they 
ire    n^e    without   costs^      On    amending    the  declaration 
in  the  King's  Bench,   after  plea  pleaded,  the  defendant  is 
said  to  be  at  liberty  to  plead  de  novo,  and  has  fit^odays  allowed 
Urn  for  that  pmTmse,  after  the.  amenAnent  made,  and  pay- 
mtmt  of  Costs'' ;  and  if  a  yule  to  plesd   be  eMiered  the  same 
ttm  the  amendmervf  i»mad<e,  thongfe  befcpe  skich  amendment; 
it  ie  suAeient ;  otilerwise  a  Vi6w  r^ile  to  ple^d  must  be  enteredfi, 
Bat  m  tie   Common  Pleesy  we  hwu  ]9Ben^  the  defendant  is 
titMed  in  fH  eaees,  o»  amending  the  deehnratioa,  to^  It  new 
day  rule  to  ploMK:     And  ia  tbnit  coui%  9/hmr  anf  amendf 
of  a  deid)ar»lion,  the  defeadifut  is  at  Ubeoty^  to  {dead.  4i|. 
itM^  that  is,  le  womf  do  so  if  be  has  octfasmt  er  tfanaks^prppei^ 
te  Iw  i»  net  obltgvd  to  wmy  1m  first  defeBce*. 

.  .  . .  ; 

The  reatoo  ibr  mrt  pevmittixig  a  new  cottotto  be  added; 
IT  fight  ef  actita  alled{ged^  after  the  end  of  the  second  term, 
ii  tliaC  the  plaiWiiff  is  oMiged  to  declare  within  twa  terms} 


*&mei,  6.     '  foch  a  nmire  as  not  to  occarioo  an;^ 

^M,  8.                         •     .     .  akeiraitcmkithrpka. 

^$Tmmu  gr..  •aSslk.  517,  18.  jao.  JUT.  iH 

'R  M.  io6«o.ILn^.a.(r^/K.B.  6  Geo. IL ^^/ K.  B.  Tatet  r.  Eihmdtf 

Aadeotly  it  leemMbe  defeodaot  did  T.  3$  Geo.  IIL  E.  B.  8  Dunif.&  Eait, 

■Iftesd  i2f  ffMw,  ifter  air  amendment:  87. 

tSallc  517.  and  tiiere  leemirtobe  no  '2    Bfcrc,    Rep.    785.    Anttf    485. 

*aoQ  wfajr  be  thoold  now  te  at  liberty  492. 

^io  ao,  wfacre  the  ameodsaent  it  of  s  Barnes,  273. 
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.and  a  new  count  or  right  of  action  is  considered  as  a  new  de» 
cIatation\  But  this  reason  is  not  applicable  to  pleas  or  re^ 
plications,  &c.  which  may  be  amended  at  any  time,  s»  long^ 
as  they  are  in  paper :  Thus,  where  the  defend^it  in  trespatig 
pleaded  two  pleas  in  Hilary  term,  and  in  Trinity  termt  after 
issue  joined,  obtained  a  rule  to  shew  cause  why  he  should  not 
have  leave  to  amend  his  two  pleas,  and  to  add  a  third  plea, 
the  rule  was  made  absolute,  upon  payment  of  costs^  In  like 
manner,  the  plaintiff  has  been  allowed  to  amend,  by  witli- 
drawing  his  replication,  and  replying  de  novo^  after  a  lapse 
of  many  termsC.  And  in  one  case,  the  plaintiff  had  leave  to 
amend  his  replication^  where  issue  had  been  joined  upon  i^ 
and  the  cause  entered  at  the  ^assizes*  and  made  a  ftmatMl  fcr 
defect  of  juron^. 


But  where>  to  a  plea  of  specialities  outstanding,  in  an 
-action  on  simple  contract  agaai«fc:aii  executrix,  the  plaintift 
jneplied  irtieli.ii&ra,  which  was  found  for  them,  but  the  verdiet  l 
set  aside,  the  court  of  King^s  Bench  refused  to  give  tbeni  : 
leave  to  iJter  their  reidid|lliOtt|  and  reply  froMdf ;  for  besidea  . 
that  there  bad  been  a  trkl,  )t might  have  been  dangerous  to 
permit  the  alteration ;  because  the  defendant,  on  the  fomt^ 
issue,  might  have  paid  away  oscete,  as  knowing  the.  jr^ilir 
cation  could  not  affect  her.    So  where  the  plaintiff  had  becoo  ' 
nonsuited,  upon  a  general  repKwlion,  ^'  that  the  cauae  of 
action  arose  within  six  years,**  th^  court  reftised  to  set  asi«lo 
the  nonsuiti  and  to  give  the  plaintiff  leave  to  reply  dEe  novo, 
^<  that  the  writ  of  latilM  issued  within  the  six  years'/*    Yet 
where,  in  a  plea  by .  an  executor  of  a  former  judgment  ro- 
covered,  a  less  sum  was  stated  by  mistake  than  the  judgmont 
was  really  for,  the  court  of  Common  Pleas  permitted  the  de- 
fendant to  amend  the  record,  by  inserting  the  real  sum  in  tiM 
plea,  though  the  application  for  such  amendment  was  not 


*  I  Wilt.  213.  '  a  Sir.  xooa.  s&d  lec  6  Taaiit.  4^^ 
^  Id.  MJ.  and  aee  Barscit  2S«  1  Marib.  401*  S,  C. 

*  Saj.  Rep.  i>2.  s  Bur.  756.  '5  Bur.  2691,  3. 

*  Say.  Rep.  285. 
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mide  till  a  considerable  time  after  the  record  had  been  made 
up;  and  the  plaintiff  id  such  case  was  allowed  to  rep\}/  per 
fntudem*. 

After  a  dennarrer,  the  courts  would  not  formerly  permit 

an  amendment  to  be  made,  without  the  consent  of  the  ad- 

verK  party^.     But  of  late  years,  they  have  hot  observed  the 

«me  strictness  as  formerly,  with  regard  to  amendments' ;  and 

it  is  much  better  for  the  parties  that  they  should  not.    Hence 

ft  is  now  settled,  that  after  a  demurrer,  or  joinder  in  demurrer, 

either  party  is  at  liberty  to  amend,  as  a  matter  of  course, 

whilst  the  proceedings  are  in  paper^ :  Indeed,  the  very  intent 

of  reqoiring  mistakes  in  point  or  form  to  be  shewn  for  cause 

of  demurrer,  was  to  give  the.  party  an  opportunity  of  amend- 

iog*.     And  even  where  the  proceedings  are  entered  on  record', 

and  the  demdrrer  has  been  argued',  the  courts  will  give  leave 

teanneod,  where  the  justice  of  the  case  requires  it,  and  there 

is  aay  thing  to  amend  by.     But  in  the  Common  Pleas,  aftrer 

a  party  has  once  amended  on  a  demurrer,  the  court  will  not 

{!¥€  him  leave  to  amend  again,  on  a  second  demurrer^. 


UpOB  similar  grounds,  the  courts  will  sometimes  give  a 
ptttj  leave  to  withdraw  his  demurrer,  after  it  has  been  argued, 
tad  to  plead  or  reply  de  novo,  in  order  to  let  in  a  trial  of  the 
aerili^.  Thus,  in  the  King's  Bench,  after  a  demurrer  to  the 
Mmdant's  plea  had  been  argued,  and  the  matter  stood  over 
hr  the  judgment  of  the  court,  a  rule  was  made  to  shew  cause, 


*iH.Bbe.  is8.  976.  Cas.  tem/k.  Hardw.   49.   &  C.  i 

^i  LiL  Rqrm.  310.    I4L    668.    1  Bur.  321,  2.  Doug.  330.  620.  z  Eatt, 

Ul  50.  8.  C  I  Ld.  Raym.  679.  S.  P.  372.  Barnes,  9. 20,  21.  25.    Bat  after 

^mtCtm^imfU  Kttdw*  171.  the  court  had  given  their  opinion  on  the 

'sBor.  756.  argument,   an  amendment  was  denied. 

^2  Salk.    510.   Glib.   C.  P.    ZI4,  I  East,  391.  and  tee  Bamei,  9.  x  H. 

'^  Blac.  37*  2  Bos.  &  Pul.  482.  3  B^s. 

r'l      *t8cr.846.  &  Pul.  11,  12.  5  Taunt.  76$.  z  Marsh. 

'U  'did.   X   Baminl.   K.  B.  213.  567. 

*sa  8.  a  Bftiaet,  8. '  »  2  H.  Blac.  561. 

'a  SiBBd.   4Q^    2  Str.   735.  954.        ^  Doug.  385.  452. 
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why  the  plaintiff  should  not  have  leare  to  withdraw  his  de- 
murrer, and  reply  to  the  plea ;  which  rule,  no  cause  being 
shewn,  was  afterwards  made^b8olute\  So  in  the  Common 
Pleas,  where  the  defendant  pleaded,  in  debt  on  bond,  that  he 
paid  the  money  before  the  day^  according  to  the  condition, 
which  was  in  the  disjunctive,  to  pay  on  or  before  the  day,  and 
the  plaintiff  demurred  to  the  plea,  the  court,  after  argument, 
allowed  him  to  withdraw  his  demurrer^  and  to  reply,  upon 
payment  of  costs^  The  courts,  however,  will  always  take 
.^ave,  that  if  one  party  obtain  leave  to  amend,  or  to  withdraw 
his  demurrers  the  other  party  shall  not  be  delayed  or  preju* 
diced  thereby^* 

But  the  giving  or  withholding  leave  to  withdraw  de«Nnr^ers, 
8  altogether  discretionary  in  the  courts^ ;  therefore  where,  to 
an  action  of  debt  upon  a  bail  bond,  the  defendant  pleaded 
there  was  no  bill  of  Middkaex^  and  the  plaintiff  demuvi^dy  the 
court  of  King's  Beneh,  after  delivering  their  epinioti  in  fa- 
vour of  the  defendant^  refused  to  gi?e  the  plaintiff  le^^m  to 
withdraw  hisi  demurrer,  and  amend* :  And  by  Wright^  Just. 
<*  It  is  not  usual  to  amend,  after  a  demurrer  has  been  argued, 
and  the  opinion  of  the  court  is  known :  And  it  ^  cwfsakily 
improper  to  give  leave  in  the  present  ceee,  k  beiag  on  aetieo 
against  bail,  whom  the  court  are  always  inclined  to  fevear/' 
So  where  the  d^feedjant  r^oined  to  several  repKcatiens  in 
tre^ask,  and  demurred  to  otiiers»  and:  a  verdict  was  found  fer 
him  upon  the  issues  in  fact»  and  contingent  daoMtges  assem^ 
upon  the  demurrers,  which  were  afterwards  overruled;  the 
court  of  King's  Bench  refused  to  let  the  defendant  withdraw 
his  demurrers,  and  plead  to  issued  And  by  Deniionig^  Just. 
^'  Where  the  demurrer  is  first  argued«  before  aay  tfial  of  the 
^ues,  the  court  will  give  leave  to  amend;  aa  in  the  ease  of 


^  Say.  Rep.  3 16.  witfiout  paying  costf • 

*  a  WHi.  173.  *  I  East,  135.  (a J, 

^  3  Bvor.  756.  but  tee  i  East,  372.  *  Say.  Rep.  iz6,  17. 

where  the  plaintiff  had  leave  to  amend  a  '  1  Bur.  321,  2. 

replication  to  a  sham  plea  after  argument, 
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Giddms  t.  Giidw^ :  But  this  is  an  attempt  to  ameud  issues 
mlaw,  after  a  verdict  lias  been  found  on  the  issues  in  fact,  and 
cootiogeat  damages  assessed ;  of  which  there  never  was  an 
instance.  And  we  do  not  know  where  it  would  end ;  nor  how 
the  cause  could  be  again  carried  down  to  trial,  l^he.court 
cannot  help  seeing  that  this  is  upon  record  :  Here  are  verdicts 
and  contingent  damages  found.  The  cases  of  amendment 
cited  are  where  the  whole  is  supposed  to  be  in  paper;  or  else 
the  court  could  not  have  done  it.  We  hav£  no  authority  to 
do  this,  after  it  is  plainly  upon  record."  So  where  judgment 
has  been  given  for  the  defendant  on  demurrer  to  a  plea,  the 
court  of  Common  Pleas  will  not,  in  a  subsequent  term,  set 
aside  that  judgment,  and  sufter  the  plaintiff  to  reply >  by  con*? 
fessing  the  matters  contained  in  the  plea,  and  taking  judgment 
^  assets  quando  acdderint^. 

Whilst  the  proceedings  are  in  paper ^  the  amendment  is  at 
common  law ;  and  not  within  any  of  the  statutes  of  amend- 
moits,  which  relate  only  to  proceedings  of  record^  And  there 
is  no  difference,  as  to  the  doctrine  of  amending  at  common 
Uw,  between  civil  and  antninal  cases'' ;  nor  between  penal  and 
other  actions*.  Thus,  in  a,  qui  tarn  action  for  usury,  the  plain- 
tiff was  permitted  to  amend  his  declaration,  by  altering  the 
date  of  a  note,  after  issue  joined  and  entered  on  the  roll,  and 
after  many  terms  had  elapsed  since  the  commencement  of  the 
sction^  A  similar  amendment  was  permitted,  in  a  subsequent 
case,  after  the  record  had  been  made  up  for  trial,  and  with- 
drawn upon  discovery  of  the  mistake^  ^  where  the  defend- 
ant was  served  with  the  copy  of  a  latitat  in  a  pemil  action, 
by  a  wrong  name,  and  declaration  filed  conditionally  by  the 
same  name^  to  which  he  appeared,  and  pleaded  a  misnomer  in 


•Say.  Rep.  516.  c  i  Str.  137.    z  Str.  1427.1  Wil«, 

^6  Taant.  4^.   z  Marsh.  401.  S.  C.  256*  z  Bur.  402.  3  Mauled  Sel.  450. 

'iSalk.  4;.  3  8alk.3i.  ^  2 Bur.  z 098,  9. 

*  I  Sftik.  51.    a  Ld.  Raym.  1068.  6  '5  Bur.  2833, 4.  and  tee  TmBeur  qui 

Mod.28j.S.  C.  Cas.iMijl.Hardw.4t.  iamw.Coch,  T.  22  Geo,  III.  K.B.  6 

2  Str.  739.  4Easti  17$.  Dorof. Se East,  173. 


t58  OF   AMENDMENT. 

kbatementi  the  court  of  King's  Bench  held,  that  a  judge's 
order  to  amend  the  bill  and  declaration,  by  substituting  the 
true  name,  was  good ;  and  that  after  such  amendment,  the 
proceedings  could  not  be  set  aside  for  irregularity*.  And  in 
general  it  seems,  that  where  there  has  been  no  unnecessary 
delay,  on  the  part  of  the  plaintiff,  the  courts  will  give  bim 
leave  to  amend  his  declaration  in  a  penal  action,  even  aflter 
the  time  allowed  for  bringing  a  new  one  is  expired^  But 
where  the  plaintiff  in  such  an  action  has  been  guilty  of  any 
tmnecessary  delay  in  prosecuting  his  suit,  the  courts  in  their 
discretion  will  not  permit  amendments  to  be  made  in  the 
declaration,  though  the  pleadings  are  still  in  papei^.  And  in 
a  late  case,  the  court  of  Common  Pleas  would  not,  in  a  penal 
action,  alter  the  term  of  which  the  declaration  was  entitled) 
to  a  previous  term,  without  a  sufficient  reason  being  assig^ned 
by  affidavit''.  And  there  is  said  to  be  no  instance,  in  which 
the  court  of  King's  Bench  have  given  leave  to  amend,  as  to 
the  parties  to  the  suit  in  a  ^i  torn,  action^  after  demurrer*. 

When  the  proceedings  are  entered  on  recardj  the  courts^ 
it  is  said,  will  amend  no  farther  than  is  allowable  by  the  sta- 
tutes of  amendments^  By  the  first  of  these  statutes,  (14 
Edfv.  III.  Stat.  1.  c.  6.)  it  is  enacted,  that  **  no  process  shall 
^  be  annulled  or  discontinued,  by  misprision  of  the  clerk,  in 
^'  writing  one  syllable  or  letter  too  much  or  too  little ;  but  as 
'*  soon  as  the  mistake  is  perceived,  by  challenge  of  the  party, 
^  or  in  other  manner,  it  shall  be  amended  in  due  form,  without 
*<  giving  advantage  to  the  party  that  challengeth  the  same^ 
^because  of  such  misprision."  The  judges  construed  this 
statute  so  favourably  for  suitors,  that  they  extended  it  to  a 
fvordP.     And  by   the  9  Hen.  V.  stat.  1.  c.  4.  it  is  declared. 


•  5  Maule  Sc Sel. 450.  •Pit  BviUr^  Jutt.  4  Dumf.  & Etit, 
^  6  Durnf.  &  East,  $43-  7  Durnf.  k  228. 

East,  55.  4  East,  4^3.  435.  '  i  Salk.47.  3  Salk.  ju  Gilb.  C.  P. 

^  2  Dorof.  &  East,  707.   6  Durnf.  &  114,  15.   2  Wils.  14;.    %  Blac.  Rep. 

East,  171.^  Durnf.  k  East,  30.  920. 

*  6  taunt.  19.  I  Marsh.  419.  S.  C.  «  8  Co.  157.  a. 
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thai  they  %kM  have  the  same  power,  as  well  €^ter  as  befin'e 
jodgrment,  ao  long  as  the  record  and  process  are  before  thetqi.^ 
This  statute  is  confirmed,  and  made  perpetual  by  4  Hen.  VI. 
c  S.  with  a  proviso,  that  it  shall  not  extend  to  prpcess  of  out- 
lawry, &€•  By  the  8  Hen*  VL  c.  12.  the  justices  are  further 
empowered  to  examine  and  amend  what  they  shall  thiak,  in 
their  discretioo,  to  be  the  misprtsioa  of  their  clerks,  in  any 
record,  process,  word,  plea,  warrant  of  attorney,  writ,  panel, 
or  retam :  And  by  the  8  Hen.  VI.  c.  16.  they  may  amend 
the  misprisions  of  their  clerks  and  other  officers,  as  sherift, 
coroners,  &c.  in  any  record,  process,  or  return  before  them, 
hy  error  or  otherwise,  in  writing  a  letter  or  syllable  too  much 
or  too  little.  These  are,  properly  speaking,  the  only  statutes 
of  amendments  /  and  it  seems  they  apply  to  penal  as  well  as 
ether  actions^ ;  but  they  do  not  extend  to  criminal  cases^,  nor, 
as  it  sbodld  seem,  to  process  in  if^ferior  courts^ 

In  order  to  amend  upon  these  statutes,  it  is  a  general  rule, 
tint  there  must  be  something  to  amend  by.  It  has  however 
been  determined,  in  compliance  with  this  rule,  that  the  origi- 
nal writf,  or  bilF,  is  amendable  by  the  instructions  given  to 
Uie  officer ;  the  declaration  by  the  bill^ ;  the  pleadings,  subse- 


*  I  SalL  5?.  Tlierci|,begiiiiilDg  with  tor  amendable  bytbe  ttatute  8  B«VI.  c, 

the  31  Hen.  VIIL  c.  30.  are  atatotet  of  12.  there  teemi  to  be  mi  reason  why  the 

jnfab.  tuperior  court   dioiiid  not  amend  that 

^  I  RoL  Abr.  m«  Ammdmua.   %  Str.  error;  the  words  of  that  statute  not  be* 

i»7.  Ooqg.  1 14.  I  Manh.  i8o.  iag  that  **  in  any  action  bronchi  in  any  of 

*t  Snik.  51.    %  Ld.  Raym«    1307.  the  superior  courts*"  but  <*  for  error  as* 

GSh.  C.  P.  1 16.  signed  in  oiiy  recordi,  Ac.**  no  judgment 

^ Wiim^  t%%.  The  language  however,  shall  be  reftrsed,  &c.  but  the  king's 

Sled  bj  the  oooit  b  this  case,  ^  that  judges,  Ac  may  amend,  &c.  Id.  ia6«  n. 

tbe  words  of  the  statutes  of  amendments  but  see  z  RoL  Abr»  309,  lo.  umb.  con* 

te  BOS  cjcteod  to  inferior  courts,'*  must,  trom 

aisfffettmed  by  Mr.JDici^ar^beuo.       •iCo.i^u    1  Ld.  Raym.  564.    1 

demood  with  this  qualification!  that  the  Salk.  49.  &  C  Barnes,  lo.  16.  ss. 
■faior  court  itself  cannot  amend :  For        '  Barnes,  3.  1 1.  i6. 24*  36. 
ifa  writ  oferror  be  brought  in  the  Kisg'a       *iStr.583«  s8tr«9;4«  1151.1x62. 

Icsdi froB n iaierior ctun, for  as  er«  layi*  Sqr*R<p>s94* 


160 


t^F  ABfBNDMJBN'f. 


qoentto  the  declaration ,  by  the  paper-^bookS  ot  draf^  nndtt 
coonsers  hand^;  the«f^'  prtW  roll  by  the  plea  roll'' ;  thever* 
dictf  whether  general  or  special>  by  the  plea  roll'',  memory^ 
or  Qotas^  9i  the  judge^  or  Botes  of  the  associate,  or  clerk  of 
assize^ :  and  if  special,  by  the  notes  of  cou€if»eP«  or  even  by 
an  affidavit  of  what  was  pror^  upon  the^  triai';  the  jiidg«* 
ment  by  the  yerdict^;.  aid  the  writ  of  execution  by  the  jtidg* 
ni^nt^  or  by  the  awaid  <^  ii  on  th^  roll"". 

The  amendment  may  be  •  inade  in  any  stage  of  the  pro- 
ceedinga^:  and  tho^ei^iings  which  ace  amendable  before  error 
brpught)  are  aniendabie  afterfvards^  so  long  aa  diminntioQ 
may  <be  alledged,  and  a  certiorari  awarded^.  After  error 
brought  in  the  ^ng's  Bench,  on  a  judgment  of  the  Common 
Fl^as^  the  ftmeffdvietil;  may  be  made  in  the  former  couri^  or  in 
the  court  below^.  If  it  be  made  below^  a  certiorari  may  b# 
had,  on  alledging  diminution,  to  bring  up  the  record  in  its 


.  ^  Co»  x6i.  U  Fbim.  494^  ;.  Latch, 
58. 86.  &•  C.  dp.  qjir.  144.^  I  Sflk. 
JQ.  88.  2  Ld.  H^ym.  Sg^  S«  G» 

*»  Cro.  Eliz.  258.  2  Str.  846,  I  Bar- 
Hard.  £L.  B.  213.  220/  S«  C. 

*  8  Co.  161.  b.  Cro.  Car.  203*  i  Salk. 
48.  z  Ld.  Raym.  94.  12  Mod.  107. 
Comb.  39^.  S.'C  2  Str.  1264.  Say. 
Ret).  76.  Baraesy  14.  z  Campb.  57.  but 
see  I  Ld.  Raym.  jii. 

*  I  Ld.  Raym.  133. 

eCro.  Car.  J38.  Glib.  C.  P.  164.  i 
BaC»  Abr.  10 1.  Bui.  Ifl.  Pri.  320.  Cai. 
Pr.C.  P.  X18, 19.  Barnes, 6.  S.C.  Id. 

449* 
^  a  Sir.  t  i9Jr.  1  Wils.  33.  S,  C.  Dovi^. 

376, 673.  722.  745.    3  Dumf^  &  East, 

659.  749»    8  Eastf  357.    i  Bo8.&  Pul. 

329.  3  Bos.  &  Pul.  343*  z  M^rsfa.  z82. 

but  Bte   1  H«Blac.  78.    6  Dam&  h 

£aftj694« 

f  Cro.Car.  t45«  i1Silk.47>t»  z  Ld» 

Raym.  138.  S.C    i'Sa&.jV     z  Ld. 


Raym.  33^.  i  BaroanL  K.B.  Z9Z.  i 
Bac»  Abr.  10  u  Gilb.  C,  P.  z63*  hot 
9c^  2  Dumf.&  East,  28z. 

■*  I  Rol.  Rep.  82.    z  Rol.  Abr.  207.  . 
pK  15.  I  Salk.  47,  8.  93. 

^  z  Str.  514.    8  Mod.  49.  S.  C. 

^  2  Str.  787.  3  Dumf.  St  East,  349. 
I  Marsh.  182. 

'  Say.  Rep.  12.  2  Blac.  Rep.  830%  a 
Durnf.  &  East,  737.  3  Dqmf.  2c  Eatt, 
657. 

■  2  Bos.  5c  Pul.  336. 
.  ■  ./fii/tf,  744,  5. 

^  8  Co.  162.  a.  W.  Jon.  9.  3  Diumfl 
&  Easty  349.  659.  749.  7  Bomf.  St 
East,  474..  703.  4  Taant.  588.  and  see 
I  Salk.  969.  Cas.  Umfi,  Hardw.  ZZ9* 
for  the  tjme  of  awarding  a  certiorari. 

p  Poph.  102.  8  Co.  z62.  a.  2  Rol, 
Rep.  47 1.  3  Maule  4  SeL  59 z« 

<  Pgphy  Z02.  Hardr.  ^05..  z  Marsh. 
z8o.  382.  j  Tatmt.^820. 
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ftit^niUil  state ;  or  if  the  ^erk  of  the  treasury  of  the  Ckmi- 

MD  Flnsr  attend  with  the  record  ip  the  Kiog's  Bench,  the 

httar  eoiurt  od  mV^oa  will  order  the  transcript  to  be  aiuended 

b?  it.      And  this  way  of  ameBding  the  transcript  m  the 

Khig^s  Bench,  is  the  coarse  of  the  coor t,  in  order  to  save  n 

egriiorari  ;  for  if  the  record  be  right  below,  the  party,  upon 

diflikivfcian  alledged,  may  hare  a  certiorari  of  cooiinon  right 

for  bringing  it  np^    After  error  brought  in  the   Excheqaeir 

Chamber,  upon  a  judgment  of  the  King's  Bench,  it  is  neces* 

saiy  to  ninke  the  amendment  in  the  latter  court ;  as  this  dif** 

fees  from  the  case  of  a  writ  of  error  from  the  Common  Pleas, 

because  that  court  is  supposed  to  send  op    the  very  record, 

bot  the  King's  Bench  sends  only  a  transcript^.     W  en  the 

record  in  such  case  is  amended,  it  is  either  certified  into  the 

Exchequer   Chamber,    upon   diminution  alledged*^ ;  or  upon 

carrying  it  there,  by  the  clerk  of  the  treasury  of  the  King's 

Bench,  the  justices  and  barons  will  order  the  transcript  to  be 

amended*:    or   the  transcript   may    be    brought  back,    and 

amended  in  the   King's  Bench,  by  the  original  record'.     If 

there  be  any  mistake  in  the  transcript,  by  the  negligence  of  the 

clerk,  the  court  above,  on  carrying  up  the  record,  will  order 

the  transcript  to  be  amended  by  its :  and  though,  after  a  writ 

of  error,  it  is  not  usual  to  suffer  an  amendment  of  the  record 

of  an  inferior  court^  yet  where  there  is  a  mistake  iu  the  trau* 

script,  the  court  above  will  order  it  to   be  rectified^     The 

cleric  of  the  errors  in  the  Common  Pleas,  in  transcril>ing  the 

record,  by  mistake  entitled  the  declaration  generally,  instead 

of  specially,  and  error  was  assigned  thereon  ;  after  which  he 

amended  the  transcript,  by  inserting  the  special  title ;  and  the 

court  of  King's  Bench  would  not  restore  the  transcript  to  the 

state  in  which  it  stood  at  the  time  when  the  plaintiff  in   error 

assigned  his  error^. 

■a&d.  Rep.  471.  Hardr.  505.  s  Hardr.  jo^. 

►  1  Salk.  49.  »»  I  Rol.  Abr.  209, 10.  but  aec  Willes, 

<  %  Str.  837.  126.  n.  A/iie^  759. 

*  Cffo.  Jac.429.628. 2  Rol.  Rep.  471.        '  I  Wils.  337.  Say.  Rep.  59.  S.  C. 

*  I  RoL  Abr.  208*  ^  x  Maule  &  Sel.  232. 
'  Id.  S09.  2  Str.  837. 
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On  an  amendment  after  error  brought,  it  was  not  formerly 
nsual  to  allow  the  plaintiff  hi^  casts  of  the  writ  of  erroi^ :  but 
it  is  now  settled,  that  thfy  shall  be  allowed  him,  provided  the 
amendment  be  made  after  final  judgment,  and  the  plaintiff, 
after  notice  of  the  amendment,  do  not  proceed  farther^ :  though 
if  the  amendment  be  made  before   final  judgment',  or  the 
plaintiff  proceed  after  notice  thereof,  he  shall  not  be  allowed 
his  costs.    And  where  amendments  are  made  upon  a  writ  of 
error,  after  verdict,  &c.  by  virtue  of  the  statutes  of  jeofail^  i 
no  costs  are  given  ;  for  the  construction  of  those  statutes  has  £ 
been,  to  g^ve  judgment  for  the  party  upon  the  writ  of  error,  s 
as  if  the  amendments  had  been  made*. 


'  3  Mod.  1 1  ;•  ^  I  Salk.  49.  in  matrg.  ZhyJr*  Simit^   ( 

^3  Lev.  361.    a.Ld.  Raym.  897.  T.S3Geo.III.  K.B.                              , 

Ut^w.  Sbm^T.  2$  Cto.llLK.'B.  *  Cai.  i^.  Hirdw.  3 1 4. 
« I  Ld.  lUjrm.  95* 


*  r— 

■c 

^. 

I 

it 


L    7«3    3 


CHAR  XXIX 


CfuAKTHa  UP,  and  sntkrino  the  Issue  :  mdofthe  Rolls 
cfdie  Courts  ;  wUh  the  mannsr  of  bringing  in,  and 
IXM3KRT1KO  them. 

AN  i9sue  is  de6ned  to  be  a  single,  certain^  and  material 
pointy  issuing  out  of  the  allegations  or  pleadings  of  the 
plaintiff  and  defendant*;  but  it  more  commonly  signifies  the 
entry  of  the  allegations  or  pleadings  themselves :  And  it  is 
either  in  laWf  upon  a  demurrer ;  or  in  faet^  which  is  triable  by 
tbe  coorty  upon  mU  tiel  reeord^  or  by  a  jury,  upon  pleadings 
concluding  to  the  countey. 

An  issue  in  fact  triable  by  a  jury,  is  either  such  as  arises 
io  the  coarse  of  an  adverse  suit,  or  is  directed  by  some  court 
of  law  or  equity,  or  framed  under  the  authority  of  an  act  of 
parliament,  for  the  trial  of  a  disputed  question  ;  which  latter 
is  cadled  a  Jeigned  issue^.  Two  or  more  issues  are  sometimes 
joined  in  the  same  cause ;  as  where  the  defendant  demurs  and 
pleads  to  different  counts  of  a  declaration,  or  the  plaintiff 
demurs  and  replies  to  different  pleas,  or  where^  in  an  action 
against  two  or  more  defendants,  they  appear  by  different  at- 
tomies,  and  sever  in  pleading^. 

The  issue,  as  dependent  on  the  pleadings^  is  general  or 
'Special.  In  the  King's  Bench,  in  every  action  wherein  the  de- 
fendant pleads  the  general  issue,  or  demurs  generally  to  the 
declaration  ;  on  a  plea  of  plene  administravit  by  an  executor 


*  Co.  Liu  126.  a.  «  Set  fimlier  at  to  iuueif  Chittjr  on 

^  Append.  Chtf.  XXIX.  f  51.  Pleading,  1  V.  p,  629,  &c. 
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or  administrator ;  in  dehtj  where  the  defendant  pleads  a  spe« 
cial  nan  est  Jitctum,  comperuit  ad  diem  to  a  bail  bond,  or  nu# 
tiel  record  to  an  action  on  a  judgment  or  recognizance ;  in 
covenant^  where  his  plea  concludes  to  the  country  ;  and  in  treS' 
pass,  where  he  pleads  son  assault  demesfiCf  liherum  tenementum, 
or  not  guilty  to  a  new  assignment;  the  issue  is  made  up,  on 
four-penny  stamped  paper%  by  the  atlornies :  who  likewise 
make  up  all  issues  and  demurrers  upon  writs  of  error,  scire 
facUtSj  and  amdiia  quereh,  and  re^pleaders,  or  other  matters 
fiMrmeriy  entered  of  record^.  In  all  other  cases,  both  by  bill 
and  original,  in  the  Ring's  Bench,  the  issue,  or  as  it  is  com* 
monly  termed,  the  paper*book,  or  upon  an  issue  in  law,  the 
demmrr^  book  is  made  up  by  the  clerk  of  the  papers* ;  who 
charges  the  plaintiff's  attorney  eight  pence  per  folio  for  the 
whole  book,  and  ^mir  pence  per  folio  for  ail  the  pleadingn 
S€ibeequent  to  the  dedaration,  (which  the  plaintifTs  attorney 
furnishes  him  with  a  copy  of,)  besides  stamps.  lA  the  Com- 
moil  Pleas,  tlie  issAe  is  ia  all  cases  made  up,  on  four-penny 
stamped  paper*,  by  the  plaintiff's  attorney,  or  in  country 
causes,  by  his  agent. 

Fonnerly,  when  tWe  plaintiff  in  his  replication  conckided  to 
the  eeuntry,  or  demurred,  the  issue,  in  the  King's  Bench,  cooM 
net  have  been  made  up,  tiU  a  four-day  rule  bad  been  given  e»d 
eafirad,  to  rejoiu,  or  join  in  demurrer  $  but  the  practice  iu 
this  respect  is  oeur  altened,  it  being  a  rule  in  that  conrt,  that 
^ia  4iil  special  pleadings,  where  the  plaintiff  takes  issue  upon 
the  liefaudant'e  Reading,  or  trarerses  the  sa«ie>  or  demurs,  so 
ae  the  4efeudMt «  net  l^t  in  to  alledge  nny  new  matter,  the 
plaintiff  may  make  up  the  paper-tMok,  without  giving  a  role 
to  rejoin^ :"  but  otherwise  a  rule  must  be  given  for  that  pur- 
DOse.  mriess  the^ifaidaut  be  lioufid,  bv  a  judire's  order,  to  reioin 


'  {j  Geo.  III.  c.  184.  ;<i|^.  Fart  II.        <  R.  T.  i  Ceo.  II.  a.  K.  B.    And  for 

^  III.  the  practice  on  the  crown  aide,  see 

*  R.  T.  12  W.  III.  a.  K.  B.  Eas^  986. 
^  Say.  Rep.  ^  bat  «ec  e  &r.  1066. 
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gfwiis.  If  the  plaintiff  will  not  make  Up  the  papi^r-book,  it  may 
be  made  up  by  the  defendaht :  and  a  rule  may  it  seems  be 
giren  thereon  by  the  masier,  for  the  plaintiff  to  enter  the  issue 
of  record  ;  or  in  defaaH  thereof,  thAt  it  may  be  entered  by  the 
defendant* :  But  the  more  asual  way  is,  for  the  defendant  to 
rule  the  plaintiff  to  enter  the  issue  ;  and  on  his  negfleettng*  to 
do  so,  to  sigrn  a  judgment  of  non  pros.  In  the  Common  Pleas^ 
when  the  defendant's  plea  concludes  to  the  country,  the  plain- 
tiff  may  add  the  similiier  forthwith,  and  make  up  and  deliver 
the  is^ue,  with  notice  of  trial ;  but  when  the  pTaintiff*s  repli- 
cation concludes  to  the  country,  he  cannot  regularly  make  up 
the  issue,  without  preriously  ^Ving  a  four  day  role  to  rejoin, 
nless  the  defendant  be  under  terms  of  rejoining  gratis.  It 
ii  not  anasual,  bbwever,  for  the  p1aintiff*s  attorney,  in  streli 
caio,  to  make  up  the  issue  forthwith,  and  deliver  it  with  notice 
of  trial :  And  where  he  had  added  the  rimiliter  to  the  repfica- 
tiio,  and  delivered  the  issue,  with  notice  of  trial,  to  the  defend- 
ant's attorney,  who  accepted  it,  hot  did  not  pay  the  issue 
iMoey ,  in  consequence  of  which  the  plaintiffs  attorney  ai^ed 
jvdg^ment,  without  giving*  a  rule  to  rejoin,  the  court  held  the 
jidgment  to  be  regular,  after  consulting  the  protlHmotary, 
iHba  said  that  the  practice  was  not  to  give  a  rule  to  rejoin, 
the  defendant  had  accepted  the  issue^  with  a  similHer 
by  the  plaintiff,  and  not  struck  it  out^.  In  this  case 
IhsMfort,  if  the  defendant's  attorney  be  not  under  terms  of  re- 
jiui|^  grsM^f  and  do  not  mean  to  accept  the  issue,  he  should 
inmediately  strike  out  the  similiter ^  and  return  the  issue,  with 
a  notice  indorsed  thereon,  that/ he  has  struck  it  out,  and  will 
fii  %  demurrer  in  the  office,  or  that  he  will  accept  it  as  a  re- 
^Kiiiinii  oiily,  and  insist  on  a  four  day  rule  to  rejoin. 

The  its«a  contains  an  entry  or  transcript  of  the  declaratioii, 
wd  etlmr  sahse^uent  pleadings^;  and  in  actions  by  bill  in 
the  King's  Bench,  should  be  made  up  of  the  term  in  which  it 


*  R.  E.  II  W«  ni.  faj.  K«  B.  oot  allowed  to  be  signed  for  fioa*payment 

^  I  H.  Blac.  S54«  bat '  note,  this  was    of  the  issue  money. 
Mxe  the  role,  by  which  judgment  is        f  Append.  Chap.  XXIX.  §  i,  &c. 
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is  joined*.    And  it  is  prefaced,  in  that  courts  \^Uh  a  menmran^  ^ 
dum,  stating  the  exhibiting  of  the  bill,  and  that  there  are  ^ 
pledges  for  the  prosecution  of  it^.    The  reason  for  a  menMrflfti;*  ' 
dum  is,  that  proceedings  by  biU  were  formerly  considered  as  I 
the  bye  business  of  the  courtf:  And  it  raries  in  four  cases; 
first,  when  the  issue  is  of  the  same  term  in  which  the  cause  of  > 
action  accrued ;  secondly,  when  it  is  of  a  term  subsequent  to  the  * 
cause  of  action,  but  of  the  same  term  with  the  declaration ;  i 
thirdly,  when  it  is  of  a  term  subsequent  to  the  declaration,  and 
within,  four  terms  after ;  fourthly,  when  it  is  more  than  four 
terms  after  the  declaration.     In  the  first  case,  the  memaran' 
dum  is  special,  stating  the  bill  to  have  been  exhibited  on  a  i 
particular  day  in  term,  after  the  cause  of  action  accrued :  lo  i 
the  second  case,  it  states  the  bill  to  have  been  exhibited  on  the 
first  day  of  the  term  in  which  the  declaration  was  delivered  :  i 
In  the  third  and  fourth  cases,  it  pursues    the  fact,  but  with 
this  difierence,  that  in  the  third  case,  the  term  of  exhibiting 
the  bill  is  referred  to  as  last  past,  and  in  the  fourth,*as  in  a 
certain  year  of  the  king's  reign"*.    Bat  where  the  issue  in  the 
Common  Pleas,  on  a  proceeding  by  Inll  of  Easter  term»  was 
made  up  and  delivered  of  Trmily  term,  and  the  whole  pto^ 
ceeding^  appeared  thereby  to  be  of  that  term,  without  an^ 
continuance  from  Easter  to   Trinitjf^  or  any  alias  praut  patet^ 
which  was  conceived  to  be  irregular,   the  court  overruled 
the  objection,  and  thought  the  continuance  or  aUas  praut  patet 
was  not  necessary  in  the  issue  paper^  but  might  be  entered  at 
any  time  upon  the  roU^ 

Where  the  proceedings  are  entered,  in  the  King's  Beneb^ 
with  a  general  metnorandumy  which  relates  io  the  first  day  of 
term,  and  the  cause  of  action  appear  in  evidence  to  have  arisen 
after  the  first  day  of  term,  the  plaintifi^  may  produce  the  vrrit, 
in  order  to  shew  that  it  was  really  sued  out  subsequent  to  the 


'  3  East,  104.  '  I  SauDd.  40.  ( i)-  s  Saund.  i.  (i). 

*  Append.  Chap.  XXIX.  §  i,  &c.  ^  2  Wils.  3»3. 

«  Glib.  C.  P.  i^. 
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came  of  aGtion\  And  where,  in  a  similar  case,  the  fact  com- 
phioed  of  was  admitted  by  the  defendant's  plea  of  son  ossomU 
doMSiie,  the  court  held  it  to  be  well  enough ;  for  the  plaintiff 
seed  not  give  any  evidence  on  this  plea,  unless  to  aggravate 
dsmages :  and  the  court  will  not  nonsuit  him ;  because  it  is 
tOMndabk  by  a  new  bill^«  In  like  manner,  where  the  defend- 
sat  pleads  plene  administrmnfi  or  a  tendet^^  be  has  a  right  to 
set  up  the  fact  against  the  fictitious  relation,  in  order  to  support 


After  verdict,  a  general  memarandumf  by  which  the  cause 
of  action  appears  to  have  arisen  after  the  action  brought,  has 
been  allowed  to  be  rectified  by  an  examination  of  the  real 
time  of  filing  the  bilt,  or  of  the  baiFj  to  which  the  bill  relates ; 
but  the  better  and  more  usual  way  is  to  file  a  new  bill,  and 
saend  by  it* :  And  this  may  be  done,  even  in  a  qui  tarn  ac- 
tion^. In  a  late  case*,  the  court  gave  the  plaintiff  leave  to 
snend  the  bill  filed,  by  inserting  a  special  memorandum  of  the 
hj  of  filing  the  same,  and  to  carry  in  a  new  roll  agreeable  to 
the  amended  bill,  and  to  make  the  transcript  conformable  to 
the  new  roUf  even  after  a  writ  of  error  brought,  on  payment 


If  the  i^ea  be  of  a  term  subsequent  to  the  declaration,  the 
by  bittf  in  the  King's  Bench,  contains  the  entry  of  an 
iflspariaBce^ ;  which,  we  have  seen,  is  general  or  special. 
Where  a  special  imparlance  is  necessary,  to  enable  the  defend* 


*  I  V$c  HcfL  5id.  3  Bur.  1241.  8.  t  i  Sid.  432.  z  Lev,  176.  T.  Joa. 
C  AfftT.  MMm^  H.  S4  Geo.  in.  87.  3  Keb.  693.  S.  C.  but  see  Carth. 
S. ■.  s  Bos.  Ik  Pri.  s6s«  5  Sip.  Repw     1x3. 


t||»  a  mML  s. (x.)  s  X  Str.  583.  2  Str.  1151.  xi6s.  r 

^sSir.  1071.  x  was.  x7xiS.C.  Wilt,  104.  but  see  6.Duni&  Sc   East, 

*  t  iliL  430.  129. 

'  Coepw  456.  bat  160  4  Eip.  Rep.  7a.  ^  LUyd  r.  SkuH^  T.  %%  Geo.  UL  K. 

•  I  au.  373«  a  Keb.  368.  S.  C.  x  B. 
^<BBK.X3^  %  Lm.iy  %  Keb.  790.8.  '  7  Dumf. &  Eatt,  474.  i  Ease,  135. 


C  ndaee  Gtflh.  114.  i  Show.  247.    S.C.  cited. 

^  C.  .  ^  Append.  Chap.  XXIX.  i  z. 
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nat  to  plead  any  partientar  pled,  it  most  be  enterei)  in  the 
imoe  i  \mt  otherwise  the  entry  ^  a  pfenemt  iMiparkitfice  is  saf-  ' 
ftcient :  And  it  is  not  necessary  to  enter  iMre  tllan  one  iif^-  " 
|MHrlafice,  though  several  terms  have  tntervetierf  between  the  ^ 
declaratioft  and  the  plea\  When  the  replieation  is  of  a  term  ' 
sabaeqnent  to  the  plea,  it  is  nsuai  for  the  cterk  of  the  papers  to  ' 
iasert  contimNtnites  in  the  paper-hook ;  hut  this  does  not  seem 
to  be  neeessary^^ 


3 


There  is  no  imparlance  roll,  in  the  King's  Bench :  But  in  ' 
tbe  Common  Pleas,  when  an  miginath  actnally  issued  in  the  ^ 
fiist  instance,  (which  however  is  seldom  the  case,)  or  the  pM^  " 
coodings  are  by  bill  fttad  againsit  an  attorney,  or  member  of  ^ 
the  bonse  of  commons,  if  the  defendant  be  entitled  to  an  in^  ^ 
parlaace,  it  is  entered  on  a  roll,  called  the  imparlance  refl,  ^ 
whioh  JisaEiitde  op  of  the  term  the  original  writ  is  returnable  * 
or  bill  filed ;  and  contains  an  entry  of  the  declaration  or  kiSOi^ 
9JkA  of  the  defendant's  appeJlMfauce  thereto,  witli'  the  pray«Mr 
and  i^nait  of  an  imparlance^. 

A^lim  ikm  deekratien,  or  imparlance,  if  thetre  be  one^  the  \. 
pleadings  are  next  copied,  in  their  proper  order,  beginntilg  M\ 
each  with  a  new  line ;  and  under  them,  the  clerk  of  the  papers  ^ 
is  directed  to  write  the  names  of  the  eoumtel  by  wh^ste  tkey  ^i 
are  signed,  as  well  on  the  part  of  the  plainCffifi  as  of  t6e#^  k 
fondant''.  Formerly,  if  tbeipe  bad  been  a  pilea  in  abldtemcWt,  i^ 
ii|mi  wbicli  9L  pe$p(mdeat  mfster  wa9«war|<ddt  and  aftefivarAk 
the  defendant  had  pleaded  in  cbief»  it  was  necessary  to  enter  ^ 
the  plea  in  abatement,  and  judgment  oi  respondeat.ouster^  in  % 
making  up  the  issue,  as  well  as  the  plea  in  chief'' ;  and  whtera  -^ 
they  were  entered  in  the  plea  roU^  but;  omitted;  in.  UMreq»ni  t 
of  nin  priuSf  ihe  conrt  en  that  ground  arrested  the  jo^mn^i  :\ 


*  Mff^nA.  Ctisp.  13S3L.  $  2.  last  editton,  p.   f%.  91,  Ae.  ^i  'W&f. 
*SCo.75.  183. 

•  Z^tmiSbCi  mtmiiieimpadtnce  roll,        ^ H  £.  rS*  Car.  H.  K.  Bi 
Bae«  Abr.  tit.  Ammdmmt^  I>.  2.  G9b.        •  7  Mod.  51.1  Salir.  ^. 
C.  P«  42,  3,  f.  BeoteV  Soft  «t  Law, 
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the  record  of  nisi  prius  not  appearing  to  be  in  tbe  same  cause*. 
Afterwards  a  rule  was  made  in  the  King's  Bench,  that  for  the 
futare,  a  copy  of  tbe  plea  in  chief  only  should  be  delivered  and 
paid  for^ ;  and  agreeably  thereto,  where  the  plea  in  abatement 
and  judgment  of  respondeat  ouster  were  omitted  in  the  plea 
roll,  the  court  held  the  omission  to  be  immaterial ;  particu- 
larly, as  the  defendant  had  accepted  and  paid  for  the  issue"". 

An  issue  in  fact  by  bUl  in  tbe  King's  Bench,  when  triable  by 
the  country,  concludes  with  the  award  of  the  venire  faciaSf  or 
process  to  bring  in  the  jury,  as  follows :  *<  Therrfore  let  ajurjf 
^  therettpcn  come,  before  our  lord  the  king  at  Westminster^  on 
**  (the  return  of  the  writ,  being  a  day  certain),  hy  whom,  6fC. 
"  and  who  neUlier^  ifc.  to  recqgnizet  ifc.  because  as  fve/Z,  tfc/  ; 
"  the  same  day  is  given  to  the  parties  aforesaid^  at  the  ssMe 
''  plac^S^     If  there  are  several  issues  in  fact,  triable  by  the 
country,  tbe  conclusion  is  as  follows:  ^*  Therefore  as  well  to 
**  try  this  issue 9  as  tlie  said  other  issue^  or  issues 9  above  joined 
^  between   the  parties  aforesaid^  let  a  jury  thereupon  come^ 
^  jfc'.*'     Or  if  there  are  several  defendants,  who'  plead  sepa- 
rately, the  award  of  the  venire  facias  states  between  whom 
the  different  issues  are  joined,  thus :  **  Thei*efore  as  well  to  try 
^  this  issuey  as  tlie  said  other  issue,  ,or  issues,  above  joined  be^ 
*^  tween  the  said  A.  B.  and  C.  D.  Sfc.  let  a  jury  thereupon 
«*  come,  Sfcy 

In  an  action  of  debt  on  bond,  conditioned  for  the  perform- 
ance of  covenants,  when  breaches  are  assigned  in  the  decla- 
ration  or  replication,  or  suggested  after  an  issue  of  non.  est 
fielum,  &c.  on  the  statute  8  &  9  W.  III.  c.  11.  §  8.  the  venire 
should  be  awarded  specially,  to  try  the  issue ;  and  in  case  it 
^  found    for    the  plaintiff,  to  inquire    of  the  truth   of  the 


'i  Ld.  Raym.  329.  Carth.  447.  5     tee  the  writ  of  ttfmr^ /km/,  jMif/,  Chap. 
Mod.  399.  12  Mod.  1 19. 8.  C.  XXXIII. 

^  7  Mod.  51.  z  Salk.  5.  •  Append.  Chap.  XXIX.  f  r. 

•  3  Bar.  i68a.  » Id.  §  7. 

*  For  the  explanation  of  these  et  cetera,        '  A/.  §  S. 
VOL.  II,  3  F 
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breaches,  and  assess  the  damages  sustained  thereby^.  So  wlic 
the  defen^Bnt  in  trespass  pleads  to  part  of  the  declaratic 
and  lets  judgment  go  by  default  as  to  the  residue,  or  pleads 
the  declaration,  and  lets  judgment  go  by  default  as  to  a  m 
assignment,  there  is  a  special  award  of  the  venire,  as  well 
try  the  issue,  as  to  assess  the  damages  on  occasion  of  the  i 
sidue  of  the  trespasses,  or  of  the  trespasses  newly  assignee 
And  so  if  there  are  several  defendants,  some  of  whom  plet 
and  others  let  judgment  go  by  default,  the  venire  is  award 
as  well  to  try  the  issues,  as  to  assess  the  damages  against  t 
latter  defendants!^.  In  these  cases,  as  it  is  a  rule  that  the  ju 
who  try  the  issues,  shall  assess  the  whole  of  the  damage 
there  is  an  entry  of  an  unioi  taxatio^  as  follows :  ^*  And  hecm 
<'  it  is  convenient  and  necessary  that  there  be  but  one  taxation 
damages  m  this  suit,  therefore  kt  such  taxation  and  the  g 
i$ig  (^judgment  in  this  behalf  be  stayedj  until  the  trial  a 
determination  of  the  said  issue f  or  issues f  above  Joitied  betwt 
the  parties  aforesaid  ;  or  (where  one  defendant  lets  judgmc 
«  go  by  default,)  between  the  said  A.  B.  and  the  said  E.  Jt 
(the  other  defendant*.) 

If  there  be  several  issues,  in  fact  and  in  law',  or  sevei 
issues  in  fact,  one  triable  by  the  coontry,  and  another  by  t 
court  on  nvl  tiel  record^^  the  award  of  the  venire  is,  as  well 
try  the  former,  as  to  assess  the  damages  upon  the  latter ;  abi 
bUefyp  if  the  issues  in  law,  or  of  fact  triable  by  the  court,  ha 
been  already  determined  in  favour  of  the  plaintiff,  or  otherw 
conditumaXhff  in  case  judgment  shall  be  thereupon  given  1 
him\  In  these  cases,  if  the  issues  in  law  or  of  fact  triable 
the  court  are  first  determined,  and  the  plaintiff  is  in  con 
quence  entitled  to  damages  upon  part  of  the  declaration, 
against  one  of  several  defendants^  there  is  an  entry  of  an  un\ 


*  Append.  Chap.  XXIX.  §^  •  Append.  Chap.  XXIX.  §  i  x. 

^  Id.  i  XX,  IS,  and  set  9  fkn.  ft  Pol.  i  Id.  §  13,  14. 

163.  ^  I  Saund.  109.  (i).  2  Saund.  3 

*  II  Co.  J,&c                ;  (3>  Id.  a.  (4). 
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iCMfio,  to  postpone  the  assessmeiit  of  fuch  damages,  until  the 
(rial  of  the  issnes  in  fact :  But  if  the  issaes  in  fact  are  first 
iriedy  an  unica  taxatio  is  unnecessary ;  for  in  sdch  case,  the 
jury  who  try  these  issues  will  of  course  assess  the  damajg^es*. 


4 


In  actions  by  or^naHn  the  King-'s  Beneb/the'clerttyf  the 
papers  makes  up  the  issue  or  paper  boofc^  of  th^>saIne  term  with 
the  declaration*^ ;  or  it  may  be  entitled  of  the  term  issue  is 
joinedy  as  in  actions  by  biW:  and  it  begins  with  a  copy  of  the 
declaration,  without  a  tnemorandum^  z  And  it  is  not  necessary 
to  enter  imparlances,  if  the  pleadings  are  of  a   subsequent 
tenn%     This  however  is  sometimes  done  j  arid  imparlances  are 
commoDly  entered  by  the  clerk  of  the  papers,  between  the 
piea  and  replication^  where  they  are  of  different  terms^   in 
mkiog  up  the  issue   by  originaU  as  well  as  by  bill.     The 
award  of  the  venire  facias  by  original,  is  as  follows :  ^^  TJiere^ 
^  fore  it  is  commanded  to  the  sheriffs  that  he  cause  to  eome  be- 
^  fore  cur  lord  the  king^  on  ( a  general  return  day,)  whereso" 
'*  ever  he  shall  then  he  in  England^  twelve,  ^e.  hy  whom^  j|fc. 
**  and  who  neither ,  8fc.  to  recognize^  8fc.  because  as  rvellj  i^cX^ 
Bnt  where  the  sheriff  is  a  party,  or  interested  in  the  cause, 
Ihe  venire  is  awarded  to  the  coronet^ ;  or  if  there  are  two 
dieriflb,  and  one  of  them  is  interested,  to  the  other* ;  and  if 
the  coroner,  as  well  as  the  sheriff,  is  interested,  the  venire  is 
awarded  to-  two  persons,  appointed  by  the  master  or  prothono- 
taries,  called  elisors^    Where  the  venue  is  laid  in  a  county 
pafalme,  instead  of  the  common  award  of  a  venire  facias,  there 
is  a  special  award  of  a  mittimius  to  the  justices  there,  com- 

laanding  them  to  issne  the  jury  process,  and  when  the  cause 

if  tried,  to  send  the  record  back  again  to  the  court  above'. 

At  what  time  the  practice  originated,  of  sending  records  by 


*  2  SmucL  300.  «•  (4).  **  %  LU.  P.  R.   124.  Append.  Chap» 

'  bf.  K.  B.  584.  XXIX.  $26,  7. 

*ALf«.>j47^'  *  Append.  Chap.  XXIX.  §  24,  J. 

'  M/mL  Ckf.  XXIX;  f ;.  ^  3  ^^>  141*  Barnes,  465.  Appctd. 

•UaU.  *      Chap.  XXIX.  j  28. 

^riftf.  ^           .     •*    ^  .  1  Append.  Chap.  XXIX.  f  16,  &f. 
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mittimtis  into  counties  palatine,  is  not  quite  clea^ ;  but  so  late 
as  the  1 1  W.  III.  the  court  expressly  said,  they  could  not 
order  a  trial  in  the  county  palatine  of  Lancaster^  and  therefore 
they  sent  the  record  to  be  tried  in  Yorkshire^  as  being  the 
next  county*.  Jsk  the  Common  Pleas,  the  issue  is  entitled  of 
the  tonii  in  which  it  is  joined^;  and  made  up  in  the  same  man- 
ner as  in  the  KJi^*8  Bench  by  original. 

When  a  fiur  an4  impartial,  or  at  least  a  satisfactory  trial 
cannot  be  had  in  the  county  where  the  action  is  laid,  the  court 
must  be  moved,  on  an  affidavit  of  the  circumstances,  for  leave 
to  enter  a  suggestion  on  the  roll,  with  a  nient  dedire^  in  order 
to  have  the  trial  in  the  next  adjoining  county^ :  And  as  the 
suggestion  in  such  case  is  not  traversable,  the  court  will  see 
that  it  is  necessary,  before  they  give  leave  to  enter  it^.  The 
cause  in  that  case  must  be  tried  in  the  next  adjoining  county, 
though  it  be  a  county  palatine^.  And  by  the  statute  38  Geo. 
III.  c.  52.  §  1.  it  is  enacted,  that  "  in  every  action,  whether 
**  the  same  be  transitory  or  local,  which  shall  be  prosecuted 
"  or  depending  in  any  of  his  majesty's  courts  of  record  at 
**  Westminster  J  and  in  every  indictment  removed  into  his  ma- 
**  jesty's  court  of  King's  Bench  by  writ  of  certiorari^  and  in 
"  every  information  filed  by  his  majesty's  attorney  or  solicitor 
"  general,  or  by  the  leave  of  the  court  of  King's  Bench,  and 
''  in  all  cases  where  any  person  or  persons  shall  plead  to  or 
'^  traverse  any  of  the  facts  contained  in  the  return  to  any 
^  writ  of  mandamusj  if  the  venue  in  such  action,  indictment 
^  or  information,  be  laid  in  the  county  of  any  city  or  town 
^'  corporate  in  Englandf  or  if  such  writ  of  mandamus  be  di- 
'<  rected  to  any  person  or  persons^  body  poliiic  or  corporatOi 
^  the  court  in  which  such  actioor  indictment,  information  or 
^  other  proceeding  shall  be  depending  may^  at  the  prayer  and 


■  12  Mod.  3Z3«aiKlaee  8sqr.  Rqu  47«r  the  Court,  £•  9^3  Geo.  ltLJL\B^-4iik^ 

I  Durn£)  & Esut, 368.  /«■  fsJ  <m  n  MarPH^  J.  s$  Gr^lUL 

"•Imp.  C.P.358.  K.B.  .     :c'v 

^  AppeodU CIm|».. XXOL  §  z^  *  7  l>Bttf^k  Bm^^}$^  1  Doia&vfe. 

f'  3  Bur.  t333v  Bj  Ld^ Mawfidd  9xA  EiM%  j^m €9klM. 
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"  instance  of  any  prosecutor  or  plaintiff,  or  of  any  defendant, 
"  direct  the  issues  joined  in  such  action,  indictment,  informa* 
•*  tioo  or  other  proceeding,  to  be  tried  by  a  jury  of  the  county 
"  ne^t  adjoining  to  the  county  of  such  city  or  town  corporate, 
*•  and  award  proper  writs  of  venire  and  distringas  accordingly, 
**  if  the  court  shall  think  proper*/'  The  cities  of  London 
aod  Westminster^  Bristol  and  Chester^  and  the  borough  of 
SoMthwark,  are  excepted  out  of  this  statute^  But  though  a  penal 
action  be  removed  out  of  the  proper  county  into  another  for 
trial,  yet  the  cause  of  action  must  still  be  proved  to  have  hap- 
pened within  the  proper  county,  where  the  venue  is  laid% 


When  the  action  is  laid  in  a  place  where  the  king's  wrjt 
of  venire  does  not  run,  as  in  Waks^^^  or  Berwick  upon  Tmeed^^ 
&C  it  is  awarded  to  the  sheriff  of  the  next  English  countyy 
upon  a  suggestion  that  the  issue  ought  to  be  tried  there,  la 
Sir  Peter  Beimels  case'  it  ws  settled,  and  has  ever  since  been 
the  practice  of  the  court,  that  if  either  party  would  suggest 
any  special  matter,  about  awarding  the  venire  out  of  the  com- 
mon course,  he  should  give  a  copy  of  it  to  the  adverse  party, 
and  allow  him  a  reasonable  time  to  consider  it,  before  a  nient 
iedire  is  entered'.  And  where  there  are  several  plaintiffi  or  de- 
fendants in  a  personal  action,  and  one  of  them  dies  before 
iisae  joined,  his  death  should  be  suggested,  in  making  np  the 
iMoe ;  but  otherwise  it  need  not  be  suggested,  till  the  judg- 
meDt  roll  is  mkde  up*". 


'  Append.  Chap.  XXIX«  j  30.  The 
isA  acGtkm  of  this  sutute^  pnmdiDg 
teoo  iMfictment  ahall  be  removed  iato 
the  aext  adjoiiuDg  county,  gxeefit  the 
ftnm  n/^Jyi^  for  such  remowd  ahall 
cner  into  a  recogoizance  io  40/.  for  the 
oin  oms,  ftc  doea  not  relate  to  indkt- 
acaa  tent  by  the  King'a  Bench  to  be 
died  in  Ae  oext  adjoining  coonty,  aiker 
anofal  tbitiier  \tf  mficniH.  4  E^» 


1/  .^ 


'  9  Eaaty  296. 

'  Append.  Chap.  XXIX*  §  iip 

*  2  Bur.  855.  ia  Blac*  Rep.  i036«  and 
see  Append.  Chap.  XXIX.  J  32. 

'  10  Mod.  198* 

K  I  Str.  235.  Append.  Chap^  XXIX. 
§  199  Ac.  and  for  the  nature  and  eftct 
of  a  nient  JeSre^  ace  i  Str.  i$3« 

^  I  Bur.  363.  Baroea^  469b  aod  aee 
Append.  Chap.  XXI*  $  43.  Chap^ 
XXXVII.  i  iQ. 
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An  issue  in  factf  triable  by  the  record,  may  conclude   by 
praying  an  inspection  of  it^  if  the  record  be  of  the  same  coort^ ; 
or  whether  it  be  of  the  same,  or  of  a  different  court,  the  issue 
may  conclude  by  giving  the  party  pleading  a  day  to  product 
it^.    And  on  an  issue  in  lawj  the  demurrer  book  concludes  atf 
follows :  **  Bui  because  the  court  of  our  lord  the  king  now  here 
is  not  yet  advised,  what  judgment  to  give  of  and  upon  tht 
premises f  a  day  is  given  to  the  parties  aforesaid^  before  our 
^  said  lord  the  king  at  Westminster,   (if  by  biU,  or  if  by  ort- 
**  ginaly  wheresoever,  &c«)  on  (the  day   appointed  for  arga-> 
**  ment),  to  hear  judgment  thereon,  for  that  the  court  of  our 
^^  said  lord  the  king  now  here  is  not  yet  advised  thereof  Sfc/'' 

tn  the  King's  Bench,  the  general  issue  or  paper  book  being* 
made  up,  is  delivered  to  the  defendant's  attorney  or  agent ; 
and  if  there  are  several  defendants,  who  appear  by  different 
attornies,  a  copy  should  be  delivered  to  each  of  them.     In  the  i 
margin  of  the  paper  book,  a  conditional  rule  is  given  by  the 
clerk  of  the  papers,   signifying,  that  unless    the  defendant  ; 
receive  the  paper  book,  and  return  it  by  a  particular  day,  to 
be  enrolled,  a  writ  of  inquiry  will  issue,  or  rule  for  judgment 
be  entered''.    If  a  paper  book  be  made  up  and  delivered  in 
^erm  time,  or  within  four  days  exclusive  after  term»  with  a 
rule  given  thereon,  by  the  clerk  of  the  papers,  for  bringing 
the  same  to  be  enrolled,  and  the  defendant's  attorney  do  not, 
within  your  days  after  the  delivery  thereof,  bring   it  baok 
land  join  with  the  plaintiff  in  the  special  issue  or  demurrer, 
or  waive  his  special  plea,  and  give  the  general  issue,  or  de- 
murrer tp  any  special  issue  tendered,  judgment  may  be  en« 
tered  and  signed,  as  if  no  plea  had  been  pleaded.    And  the 
clerk  of  the  papers  has  no  discretion  to  give  a  rule  to  return 
the  paper  book  in  less  than  four  days,  even  though  the  de« 
fendant  be  under  terms  to  take  short  notice  of  trial*.     But 
where  a  plea  is  not  put  in  in  time,  so  that  a  paper  book  may 


»  Append.  Chap.  XXXI.  (2.4.  <>  Id.  Chap.  XXIX.  §  33. 

^/J.  $3.5.  ^  Hakr.SmaUwooJ,  £.3^  Geo.  XII. 

« M  Chap.  XXVIII.  $  3, 4,  K.  B. 
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he  made  up  and  delivered  in  term,  or  witbia  four  days  after^ 
yet  if  it  be  made  up  and  delivered  within  eighl  days  after  the 
term,  the  defendant's  attorney  is  obliged  to  receive  it,  and 
retom  it  again  in  four  days  after  the  delivery^  or  judgement 
loay  be  signed*. 

If  a  plea  be  pleaded  in  term,  or  in  time  after  term,  and  the 

paper,  book  be  not  made  up  and  delivered  within  eight  days 

exdosive  after  term,  if  it  be  an  issue  to  be  tried  in  London 

or  Middlesex,  or  a  demurrer,  the  other  party  is  not  bound  to 

ddiver  back  the  book,  till   within  the  first  four  days  of  the 

oext  term  ;  but  if  it  be  an  issue  to  be  tried  at  the  assizes,  the 

defendant's  attorney  should  deliver  back  the  book  within^oKr 

days  exclusive^  after  the  delivery  thereof,  and  join  iu  the  spe* 

cial  iasae,  or  give  the  general  issue,  and  take  notice  of  trial ; 

or  else  the  plaintiff's  attorney  may  sign  judgment  by  default, 

as  if  the  defendant  had  not  pleaded%    And  when  a  paper  book 

is  not  returned  within  the  four  days,  the  plaintiff's  attorney 

may  afterwards  refuse  to  accept  it,  and  sign  judgment"* ;  but 

judgment  cannot  be  signed   after  the  paper  book  is  accepted, 

though  it  be  not  returned  in  due  time. 

Within  the  time  limited  for  that  purpose,  the  defendant's 
attorney  or  agent  either  return^  the  paper  book  or  not ;  and 
if  returned,  he  either  returns  it  in  the  state  it  was  delivered  to 
Um^  or  if  he  has  not  been  ruled  to  abide  by  his  plea^  he  may 
waive  the  special  pleading^,  and  give  the  general  issue* }  or  if 
the  nmiliter  to  the  replication  has  been  added  by  the  plaintiff, 
he  may  strike  it  out  and  demur*!.    In  the  latter  case,  the  plain- 


'  ILT.  I  Geo.  II.  (a).  EL  B.  <^I>oag.  197.  4  Ih^rof.  &  East,  xqj. 

^IiDp.  K«  B.  ^52.  but  tee  R.  T.  I  but  see  Doug.  67.  z  DurD&&  East,  i6« 

Geo.  II.  (a)m  where  it  is  said,  that  if  the  iemb.  twhra. 

Pfer  book  be  of  aa  issue  in  fad,  the  « 2  Salk.  jij* 

far  dajfs  for  keeping  it  are  reckoned  ex*  'For  the  form  of  the  notice  of  having 

<h»w;  ifofadeiniimr,orissueiD/0«r»  struck  out  the  rqoinder,  &c.  see  Append. 

%SM  mhuhi.  Chap.  XXIX.  §  34,  j. 

!X.T.iGco.IIt/'a;.E.B. 
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tiff  having  joiped  in  demurrer,  a  demurrer  book  is  made  np 
by  the  clerk  of  the  papers,  aud  delivered  over  to  the  defend- 
ants attorney  ;  who  must  return  it  in  twenty  four  hours,  unless 
the  di^murre^  be  speciali  and  the  defendant  has  not  been  ruled 
to  abide  by  his  plea,  in  which  case  he  may  still  waive  his  spe- 
cial plea  and  demurrer^  and  give  the  general  issue.  If  the 
paper  book  be  returned  with  the  general  issue,  the  plaintiff's 
,attomey  makes  up  ^nd  delivers  the  issue  afresh,  in  the  com- 
mon form.  In  t.be  |Commo9  Pleas,  there  being  no  paper 
hook,  the  issue,  when  made  up,  is  delivered  to  the  defendant's 
attonieyy  ,or,  in  pountry  causes,  to  his  agent  in  town*. 

On  the  delivery  of  the  issue'',  or  returning  the  paper  book 
in  the  King's  Bench%  the  defendant  was  formerly  obliged  to 
pay  for  copies  of  the  pleadings,  except  in  actions  by  a  pauper*^, 
or  against  a'n  attorney^  or  prisoner';  and  in  a  qui  tarn  action, 
^e  paid  double^.  This  was  called  issue  money ;  on  non-pay- 
ment of  which,  the  plaintiff  might  have  signed  judgment\ 
Sut  by  a  late  rule  of  both  courts^  *^  no  judgment  shall  be 
signed  fojr  non-payment  of  issue  money ;  but  the  same  shall 
remain  to  b^  taxed,  as  part  of  the  co3ts  in  the  cause :"  Which 
rule  is  constjrued  to  extend,  in  the  King's  Bench,  not  only  to 
general  issues,  but  also  to  ^11  special  issues,  and  the  paper  an^ 
demurrer  books  made  up  thereon^ 

By  accepting  the  issup,  Of  returning  the  paper  book,  the 
defendant's  attorney  admits  it  to  be  properly  made  up' :  And 
therefore  if  there  be  any  variance  therein  from  the  pleadings 


•Cat.  Pr.  C.  P.  94-  109.    Barnes,  '' Cas.  Pr.C. P.  35.  91.    BarneS|239. 

sji.  243.  263.  275.  2  BJac.  Rep.  1098. 

;    »»  R.  T.  12  W.  III.  7  Mod,  51.  Say.  «  R.  H.  35  Geo.  III.  K.  B.  &  C.  P. 

Rep«  19.    WeiAam  r.Trittram,  H.   21  6parof.  ft  East,  2x8.   2  H.  Blac.  «c#, 

Geo.  III.  K.  B.  ed.  ssi.i  Bos.  &  Pul.  292.  (hj. 

«  j  Durof.  &  East,  400.  ^  6  Darnf.  k  East,  477.    R.  M.  3^ 

f^  id.  $09.  Geo.  in.  K.  B.  and  b^  i  Bot.  &  Pal. 

e  Sav.  9ep.  77.  292. 

t  Cat.  it.  t.  P.  ii»  %  Wils.  XI.  '  2  Str.  1 131.  1266.    Say.  Rep.  1 54 

<Batae&3Dini&&Eastt  137.  3  Bur.  1682. 
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delivered^  or  other  irregularity  in  making  it  up,  the  defendant's 
ailomey  or  agent,  instead  of  accepting  it,  should  take  out  a 
judge's  summons,  and  obtain  an  order,  for  setting  it  right ;  as 
he  cannot  otherwise  take  advantage  of  the  irregularity,  on  a 
motion  in  arrest  of  judgment,  or  for  a  new  trial*. 

After  issue  joined,  the  plaintiff  should  enter  it  on  record, 
and  proceed  to  argument,  if  an  issue  in  law,  or  to  trial,  if  an 
isae  in  fact :  And  if  he  neglect  to  do  so,  the  defendant,  in 
the  King's  Bench,  may  compel  him,  by  obtaining  a  rule  from 
the  master^,  on  the  back  of  the  issue,  if  delivered,  entering 
it  with  the  clerk  of  the  rules,  and  serving  a  copy  on  the  plain- 
tiff's attorney.    In  the  Common  Pleas^  the  defendant's  attor* 
Bey  should  get  a  side*bar  or  treasury  rule  from  the  seconds* 
ries,  for  the  plaintiff's  attorney  to  enter  the  issue  on  record, 
vithin  /imr  days  after  notice  given,  and  serve   him  with  a 
copy  thereof.    But  the  defendant  cannot  give  a  rule  to  reply, 
tad  enter  the  issue,  in  the  same  term :  And  in  the  King's 
Bench,  if  the  action  be  laid  in  London  or  Middlesex^  the 
defendant  ought  not  to  g^ve  a  rule  for  the  plaintiff  to  enter  his 
iKoe  the  same  term  it  is  joined,  unless  notice  of  trial  has  been 
given* :  In  the  Common  Pleas,  whether  the  action  be  laid  in 
London  or  Middksex,  or  in  the  country f  the  defendant  can 
in  DO  case  give  a  rule  to  enter  the  issue  the  same  term  it  is 
jiHDed,  but  most  stay  till  the  next  term''/  And  in  a  country 
cause,  the  plaintiff  is  no  ways  bound  to  enter  his  issue  the 
ame  term*. 

The  plaintiff  being  ruled  to  enter  the  issue  in  the  King's 
Bench,  must  enter  it,  if  in  London  or  Middlesex^  and  bring 
the  record  into  the  office,  within  Jour  days  after  notice  of  the 
nle :  If  in  the  country,  before  the  continuance  day  of  that 
term :  Otherwise,  a  non  pros  may  be  signed,  and  the  defend- 


•  s  Wili.  343.  *  Imp.  C.  P.  363. 

'  Append.  Chap.  XXIX.  §  36,  7.  *  R.  M.  4  Ano.  fcj*  K.  B.   R  M. 

*  R*M.  4  Ann.  fcj.  K.  B.  1654.  §  21.  C.  P. 
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aat  shall  have  his  costs^.  But  a  judgment  of  non  pro$ 
cannot  be  regularly  signed  in  that  court,  unless  there  be  a 
rule  to  enter  it  of  the  same  term  in  whichjudgment  is  signed^; 
nor  after  the  issue  is  entered,  though  it  be  not  entered  within  the 
time  allowed  by  the  rule^ :  And  where  it  appeared  by  affidayit> 
that  the  plaintiflf's  attorney  had  mislaid  the  papers,  the  court 
ordered  the  defendant's  attorney  to  give  him  a  copy  of  the 
issue,  the  better  to  enable  him  to  enter  if*.  In  the  Common 
Fleas,  the  plaintifTs  attorney  must  in  all  cases  carry  in  the 
roll  and  docket  it,  within ybur  days  after  service  of  the  rule 
to  enter  the  issue,  or  the  defendant's  attorney  may  sign  a  non 
pros :  and  the  four  days  are  reckoned  exclusively  of  the  day 
of  serving  the  rule ;  therefore  if  it  be  served  on  Friday,  the 
plaintiflfhas  all  the  Tuesday  {oVLowing  to  enter  the  issue% 


It  may  not  be  improper  in  this  place,  to  take  a  general 
view  of  the  rolk  of  the  different  courts,  on  which  the  issue  and 
other  matters  of  record  are  entered ;  with  the  entries  thereon, 
and  by  whom,  and  in  what  manner  they  are  made ;  and  the 
time  and  mode  of  bringing  in  and  docketing  them. 

In  the  King's  Bench,  the  rolls  of  the  court  are  divided  into 
crown  and  plea  rolls :  The  former  contain  entries  of  indict- 
ments and  informations,  with  the  proceedings  thereon;  the 
latter,  the  proceedings  on  the  plea  side  of  the  court.  There 
are  also,  on  the  cronm  side,  rolls  of  estreats  of  Jines  and  amer^ 
ciaments,  &c.  The  plea  rolls  are  delivered  out  in  blank  to  the 
attomies,  by  a  stationer  appointed  for  that  purpose  by  the 
chief  justice';  who  also  provides  a  skin  of  parchment,  called 
a  docket,  containing  the  numbers  for  the  rolls  of  each  term, 
which  is  kept  by  the  clerk  of  the  judgments  till  the  essoin  day 
of  the  foUovnng  term,  when  it  is  delivered  over  to  the  clerk 


*2  Lil.   P.  R.  87.  R.M.  4  Ann.  Durnf.&East,  19J,  iemk.eanira. 

(c).    K.  B.    Append.   Chap.  XXIX.  <>xStr.4i4. 

§  39f  40*  ^Barnea,  318. 

*  1  Maulc  flc  Scl.  478.  *  Notice,  T.  12  Geo  II,  1738.  K.  B* 

^  1  Dufiif.  &  East^    16.  but  see  4 
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tf  lli6  treasnry  :  From  this  docket  the  numbers  are  delivered 
totheattornies,  by  vhom  they  are  marked  in  common  figures 
at  the  bottom  of  each  rolL 

In  the  Common  Fleas,  the  rolls  are  plea  or  common^ :  The 
former  relate  to  pleas  of  landf  and  contain  the  entries  of 
proceedings  in  real  actions,  including  common  recoveries; 
the  latter  are  confined  to  the  entries  in  personal  and  mixed 
actions.  These  rolls  are  delivered  out  in  blank,  in  Jiles  of 
Imenly  each^  by  the  clerk  of  the  essoins,  after  having  pre- 
fionsly  numbered  them  v?ith  numeral  letters,  in  the  ^Id  court 
Ittndt  Bat  there  is  this  difierence.  between  the  mode  of  num- 
bering the  rolls  in  the  King's  Bench  and  Common  Pleas ; 
that  in  the  former  court,  there  is  only  one  number  for  each 
entry,  though  it  be  made  on  several  rolls ;  but  in  the  latter 
conrt,  each  roll  is  separately  numbered.  The  plea  rolls,  in 
the  Common  Pleas,  are  delivered  by  the  clerk  of  the  essoitis 
to  the  clerk  of  the  recoveries,  the  clerk  of  the  king's  silver^ 
and  the  prothonotaries ;  the  common  rolls,  to  the  filacers  and 
prUlumotarief.  And  formerly,  it  appears  that  the  latter 
were  delivered  by  the  prothonotaries  to  their  clerks  only"^ ; 
who  had  access  allowed  them   for  their  instruction    to  the 


*  E.  H.  8  C«r.  I.  §  8.  R.M.  1654.. 
$  7*  R.  E.  34  Car.  II.  reg.  3.  R.  £. 
S  W.ft  M.  ng.  a.  R.  M.  2  Geo.  I. 
CP.  The  term  /h/m  roU,  it  will  be  ob- 
Kncd,   haa  farioat  tigmfications :    In 
the  Kisg^f   Bench,  we  hare  seen,   it 
the  roll  on  which  proceedings  are 
on  diep&a  side  of  the  court: 
Btt  ia  die  Common  Pleas,  as  stated 
sfcoft,  it  ifl  coa6ned  to  pleas  of  Aim/,  and 
cootatttt  the  entries  of  proceedings  in 
im/ actions;  and  it  is  sometimes  used,  in 
a  more  limited  sense,  to  signify  the  roil 
on  which  the  pleadings  are  entered,  pre- 
vioBS  to  the  iitoe. 

^  As  to  these  files,  see  R.  £•  12  Jac. 


I.  §  2.  R.  M.  1649.  r<g«  I.  $  2.  C*  P« 

^  R.  M.  1649.  reg.  z.  ^  3,  4.  C«  ?• 
and  see  R.  £.  34  Car.  IL  reg,  3.  C.  P« 
by  which  the  clerk  of  the  essoins  is 
not  to  deliTer  any  pott  rolls,  or  other 
rolls  of  the  Common  Pleas,  to  any  at- 
torney or  clerk  of  that  court,  but  to  the 
respectiye  prothonotaries,  and  other  of- 
ficers who  haye  a  right  to  sucl)  rolls. 
But  this  rule,  so  far  as  it  respects  the 
poit  rolls,  which  are  now  delivered  to 
the  attomies,  has  fallen  into  disuse. 

"■R.  M.  6  &  7  Elix.  §  I.  R.E.  12 
Jac.  I.  R.  H.  8  Car.  I.  R.M.  1649. 
reg.  I.  R«  M.  1654.  j  j«  and  see  R«T. 
21  Carl  IL  reg*  i,  2.  C.  P.        _  ^  j^j 
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records  of  the  court* ;  but  there  is  now  no  distinction  in  tbift 
respect  between  clerks  and  attornies.  And  every  attorney 
or  clerk  who  receives  any  roll,  either  plea  or  cammoUf  from 
the  prothonotaries,  is  required  to  sign  and  set  his  hand  to  their 
book,  for  the  receipt  of  such  rolP.  Besides  the  rolls  which 
have  been  mentioned,  there  are  others  delivered  out  un* 
numbered^  in  the  Common  Fleas,  to  the  clerk  of  the  warrants: 
On  these  are  entered  the  enrolment  of  deeds,  &c.  which  are 
filed  in  the  bundle  of  plea  rolls ;  and  the  warrants  of  attorney  in 
personal  and  mixed  actions,  which  are  filed  in  the  bundle  of 
common  rolls  of  that  court.  There  are  also  long  slips  or  presses 
of  pare Aient,  delivered  out  un-numbered,  to  the  clerk  of  the 
errors  in  the  King's  Bench  and  Common  Pleas;  on  whicl| 
are  entered  the  transcripts  of  judgments  on  writs  of  error. 

In  the  Exchequer  of  Pleas,  the  court  not  having  juris- 
diction of  criminal  matters,  or  real  actions,,  there  are  no  crown 
rolls,  as  in  the  Ring's  Bench,  nor  of  pleas  of  land^  as  in  the 
Common  Pleas :  but  the  rolls  are  denominated  jofea  or  common  s 
and  are  delivered  out  by  the  master  of  the  ofiice  of  pleas,  to 
the  attornfes  or  clerks  in  court  3  but  they  are  not  numbered, 
as  in  the  other  courts. 

Of  the  plea  rolls  in  the  King's  Bench,  the  first  twenty,  and 
of.  the  coftkn^on  rolls  in  the  Common  Pleas,  the  first  three 
hundred  are  reserved  for  the  filacers;  and  are  thence  called 
filacers  rolls:  On  these  are  entered  recognizances  of  bail,  in 
actions  by  original^  &c.  In  general,  the  rolls  are  denominated, 
according  to  the  subject  matter  of  them,  the  warrant  of  attorney 
roll ;  the  process  roU ;  the  recognizance  roll ;  the  imparlance 
roll;  the  j92^  poll;  the  w^ueroU;  the /td^m^f  roll ;  the^i^tre 
facias  roll ;  and  the  roll  of  proceedings  on  writs  of  error  and 
false  judgment :  to  which  may  be  added,  the  rolls  of  deeds 
and  awards^  &c. 


•ILM.  1654.  f  5.  ind  their  pontenu,  tec  the  Imrodnetim^ 

^  R.  E.  34  Car.  11.  reg.  3.  G.  P.         to  the  PrqetUal  Form^  p.  vili.  &C. 
f  Fort particuliur  accoont  of  theie  rolla, 
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The  entries  on  tlie  rolls  were  formerly  made,  in  the  King's 
Bench^by  the  clerks  of  the  chief  clerk%  as  in  the  Common  Pleas, 
they  were  made  by  the  clerks  of  the  prothonotaries^,  who  were 
called  entering  clerks :  but  they  are  now  made  in  both  courts 
by  the  attomies;  and  ought  to  be  written  in  a  full  fair  hand,  with 
a  large  margin  of  an  inch  at  least,  and  a  convenient  distance 
at  the  top  for  binding  up  the  same,  and  at  the  bottom,  that 
the  writing  be  not  rubbed  out*.  In  this  manner,  the  pro- 
ceedings may  be  entered  on  both  sides  of  the  roll,  beginning 
on  the  back,  over  against  the  first  line  of  the  first  warrant  of 
ittomey,  and  taking  care,  if  possible,  to  leave  a  sufficient  space 
It  the  end,  for  the  cammitHtur,  and  entry  of  satisfaction,  &c« 
[f  the  space  left  be  not  sufficient  for  the  subsequept  entries, 
me  or  more  rolls  may  be  added,  which  are  called  riders,  with 
references  at  the  bottom  of  the  preceding  roll.  In  the  Ex- 
chequer, the  entries  are  made  by  the  attornies,  or  clerks  in 
court. 

The  rule  with  regard  to  bringing  in  rolls  in  the  King's 
Bench  is,  that  ^^  every  attorney  ought  to  bring  them  into 
the  office  of  the  clerk  of  the  treasury,  fairly  engrossed,  by  the 
following  times,  that  is  to  say,  the  rolls  of  Trinity,  JMichaelmas, 
and  Hilary  terms,  before  the  essoin  day  of  every  subsequent 
term,  and  the  rolls  of  Easter,  before  the  first  day  of  Trinity 
term*."  And  formerly,  no  roll  could  have  been  brought  in 
with  a  post  terminum,  without  leave  of  the  court* :  But  now, 
in  order  to  accommodate  the  attornies,  the  custos  brevinm 


•v«- 


*%bhL  i6$4.  f  14.  R.  T.  I  Joe.  IL  manner  of  making  entries  on  the  rolla 

LM.  J  Aon.  K.  B.  And  for  the  timet  m  the  CommonFleas,  tee  R.  £.  12  Jac, 

jfBAk  which  the  clerkt  mutt  anciently  I.  $  2.  R.  M.  1649.  ny.   x.  §  i,  2. 

|lr^accountedwiththetecondar7,in  the  R.  M.  1654,  f  7.  R,  T,  29  Car.  II. 

1%'t  Bench,  tee  IL  £.  15  Car.  II.  ri:g.  a.  C.  P. 

»■  V3-  i^H.  15  &  x6  Car.IL  reg.  i.  ^K.  E.  5  W.  &  M.  r^.  i.  M.  9 

IT.  20  CdnU:  K:  B.  W.  hi.  T.   lo  W.   UI,  M.  s  Ann. 

^R.  £.  12  Jae.  I.  R.  H.  8  Car.  L  K.  B. 

*•  M.  1649,  ^^  «•   B^-  M.  1654,  •R.  E.  9  W.  HI.  K.  B.  X  Salk. 

JS-^'P*  87.  t  Ld«  Raym.  J  50.  6  Mod.  191. 
'LH.  x657«  K.  B.  And  for  the 


? 
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usually  attends  ibe  day  but  one  before  every  term^  to  receive 
and  file  their  rollsV  And  a  roll  may  be  had  of  a  preceding 
term,  as  a  matter  of  coarse,  by  applying  to  the  clerk  of  the 
treasury ;  or  if  a  roll  has  not  been  brought  into  the  treaaury 
in  time,  it  may  afterwards  be  brought  in,  on  paying  some 
small  additional  fees  to  the  officers  of  the  court^. 

In  the  Common  Pleas,  by  the  ancient  course  and  usage  of 
the  court,  no  attorney  or  prothonotary's  clerk  ought  to  carry 
the  rolls  into  the  country^;  but  ought  duly  and  fairly  to  enter, 
and  then  bring  in  and  docket  their  rolls  in  the  prothonotary's 
office,  from  whence  they  received  the  same,  in  such  convenient  i 
time  as  that  they  may  be  examined  by  the  prothonotaries,  and*  t 
bound  up  by  the  clerk  of  the  essoins,  by  the  essoin  day  of  i 
every  subsequent  term,   Easter*  only  excepted"^.    And  rules  i 
were  from  time  to  time  made  by  the  court,  appointing  pa|i^  \ 
ticular  times  for  the  attornies  or  clerks  to  bring  their  rolU  i 
into  the  prothonotaries  office^.    By  the  last  of  these  rules,  the 
rolls  of  Easter  were  to  be  brought  into  the  prothonotaries 
office,  on  or  before  the  first  day  of  Trinity  term ;  the  rolls  of 
Trinity  term,  on  or  before  Michaelmas  day ;  those  of  Michad^ 
mas  term,  on  or  before  the  sixth  day  of  January  ;  and  those 
of  Hilary  term,  four  days  before  the  feast  of  Easter^.    Bat 
now,  by  indulgence,  the  rolls  of  Micbaelmas  term  are  taken 
in  and  docketed  in  Hilary  term,  those  of  Hilary  in  Easter^ 
of  Easter  in   Trinity,  and  of  Trinity  in  Michaelmas  term; 
otherwise  they  must  be  filed  with  the  clerk  of  the  essoins'. 
And  on  bringing  in  their  rolls  to  the  prothonotaries,  after  judg- 
ment signed,  the  attornies  and  clerks  are  ordered  at  the  same 
time  to  produce  the  paper  books,  whereon  such  judgments 


•|L  M.  9W,  UU  r^A  K.  B.  X  ci/ih. 

ScL  Prac  53$.  «  R.  E.  la  Joe,  u  §^  K.hL  16494 

^  1  Ea8t»  409.  ng.  I.  §  2,  3.  B.  M.  1654.  |  j.  B«T» 

*  R.  E.  12  Jac.  I.  §  I.  R.  M.  1649.  *9  ^^*  ^^*  ^^i^  {•  I^  B.  34  C«r.  IL 

ng»  I.  §  1.  R.  M.  i6$4.  §  7*  R.  £.  r//.  3.  C*P« 

^4;  Car.  II.  ri^.  3.  C.  P.  '  R.  E.  34  Car.  IL  r^.  3,  C  P« 

^  R.  M.  x649«  "V'  '*  ^*  ^*  mfuiu^  '  Imp.  C  P.  439* 
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«re  signed^  that  so  the  prothonotaries  may  better  examine  the 
daj8  entered  on  the  margin  of  the  roll  of  each  particular 
judgment,  and  see  that  they  agree  with  the  days  signed  by 
the  protbonotaries  in  the  paper  books". 

The  proceedings  being  entered  on  the  roll,  a  number  should 
be  procured  for  it,  in  the  King*s  Bench^  from  the  clerk  of  the 
judgments,  if  it  be  a  roll  of  the  same  term,  or  otherwise  from 
file  clerk  of  the  treasury ;   and  the  roll  being  numbered,  is 
carried  in  SLud  docketecP"  mth  the  clerk  of  the  judgments,  who 
Iskes  for  the  entries,  after  which  it  is  carried  to  the  clerk  of 
the  treasnry,  by  whom  it  is  bound  up  and  kept  in  the  treasury 
of  the  c^urt.    In  the  Common  Pleas,  the  rolls  are  docketed 
vith  the  prothonotaries,  on  the  docket  roll,  or  common  docket  : 
And  when  brought  in,  they  are  delirered  by  the  prothonotaries 
to  the  clerk  of  the  essoins,  who  binds  up  the  same' ;  and  is  the 
officer  appointed  to  docket  them  alphabetically,  under  the  statute 
4  &  5  W.  &  M.  c.  20.  §  2.    And  by  a  rule  of  court  made  upon 
that  fltatotei^,  **  the  several  and  respective  officers  of  this  court, 
Aall  deliver  in  all  their  rolls  of  Trinity^  Michaelmas  and  Vi- 
lify terms,  to  the  cl^rk  of  the  essoins,  before  the  essoin  day 
of  the  several  terms  following,  and  their  rolls  of  Easter  term, 
on  or  before  the^r^l  day  of  Trinity  term  following :  and  the 
officer  who  shall  not  bring  or  send  in  all  his  rolls  of  the  said 
several  terms,  at  the  times  aforesaid,  shall  pay  to  the  clerk  of 


'B.  T.  39  Car.  IL  ng.  $.  C.  P.  Qaeen  E&zabah. 

^  For  the  fbmi  of  the  docket  paper,  '  R.  M.   1649*  reg*   i.  §  4.  R.  M. 

«ei^)peDd.  Chap.  XXIX.  |  49.  1654.  §  ;•  C.  P.    It  seems  from  the 

*  it  sppean  bj  the  prothonotaries  re-  former  of  these  roles,  that  the  rolls  were 

laa  10  a  tdect  committee  of  the  House  formerly  dtliTered  by  the  prothonotaries 

if  Cmnmoos,  on  the    poUic  records,  to,  the  clerk  of  the  warrants,  who  deti- 

ittBi  s6Feb.  1800^  that  the  dbrl»l  rolls,  fered  them  to  the  clerk  of  the  essoins ;  but 

vdhcaEiitr  of  records  at  WetUimuUrf  com-  this  practice  is  now  disused,  at  least  as  to 

as  follows :  Those  of  the  chief  thecsnniMfi  rolls,  which  are  taken  directly 

Tf  about  the  thirl  o[  Edward  from  the  prothonotaries  to    the   clerk 

VL  those  4>f  the  and  prothonotary,  in  of  the  essoins. 

*t  tnt  €t  Hiorf  TUL  asd  ihose  of  "^  R.  £.5  W.  &M.  rff.  2.  C  P. 
Ae  3rd  proihoaotaiy,  ia  the  second  of 


784  OW  ROLLS,  &C. 

the  essoinsy  for  every  roll  brought  in  after,  twelve  pence,  ac<r 
cording  to  the  ancient  practice  of  this  court  :'*  By  the 
same  rule%  ^  the  plea  rolls  of  every  term  shall  be  brought  in 
to  the  clerk  of  the  essoins,  within  three  weeks  after  the  end 
of  the  term  following ;  and  in  default  thereof,  there  shall  be 
likewise  paid  to  the  clerk  of  the  essoins,  for  every  plea  roll 
brought  in  after,  twelve  pence^  f'  and  the  prothonotaries,  when 
they  bring  in  their  rolls,  are  to  deliver  to  the  clerk  of  the 
essoins,  an  account  of  the  carets  in  writing,  with  the  attomiea' 
names  who  took  the  said  rolls  out  of  their  office^  After  the 
rolls  have  been  brought  in,  the  clerk  of  the  essoins  must  not 
part  with  them' :  And  no  alteration  or  amendment  can  be 
made  in  any  roll,  or  in  any  writing  issuing  out  of  any  office 
of  this  court,  by  any  attorney  or  his  clerk,  or  any  other 
person,  but  only  by  the  officer  or  his  clerk  in  whose  office  the 
same  shall  be  made  or  entered*. 

The  rolls  being  docketed  and  carried  in,  are  bound  up  in 
vellam  covers,  in  one  or  more  parts  or  bundles  for  each  term^ 
and  filed  numerically  by  the  clerk  of  the  treasury  in  the  King's 
Bench,  or  treasury  keeper  in  the  Common  Fleas ;  after  which; 
they  are  deposited  in  presses,  or  open  stages,  appropriated  for 
that  purpose,  in  the  treasury  of  the  court,  or  office  of  pleas 
in  the  Exchequer.  In  the  King's  Bench,  the  rolls  are  pre- 
served in  the  treasury,  from  the  beginning  of  the  reign  of 
Henry  the  sixth :  In  the  Common  Pleas,  from  that  of  Henry 
the  eighth :  The  earlier  rolls,  from  the  year  1 1 96.  to  the  end  of 
the  reign  of  Henry  the  fifth,  in  the  former  court,  and  in  the 
latteV,  from  1199  to  the  year  1509,  are  deposited  in  the  chapter- 
house of  Westminster  Abbey^  The  recovery  rolls,  and  deeds 
enrolled,  in  the  reigns  of  Henry  the  eighth,  Edward  the  sixth. 


•  E.  E.  5  W.  &  M.  r<f.  a.  C.  P.  3.  C-  P. 

^  M.  Md.  and  tee  fi.  M.  %  Geo.  I.  ^  R.  M.  \6^^;r^.  t.  $  4.  C.  P. 

C.  P.  «  R.  M,  6  &  7  £&.  J  }•  C.  P. 

^  BrM:  2  Gf.  I.  C  P.  and  see  R.  '  Jones'a  lodei  lb  Recotdi>  1ft9S.paui^ 
M.  1654.  §  7*  R. E.  34  Car.ll.r0g. 
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and  Philip  and  il/aiy,  and  also  from  the  1st  and  2nd  to  the 
34tbancl  25lh  oi  Elizabeth  both  inclusive,  are  bound  up  and  in- 
termixed iviththe  common  rolls  in  the  Common  Pleas;  but  since 
that  tioae,    the  plea  and  cominon  rolls    arc  kept    in  distinct 
bandies.     In  the  Exchequer  of  Fleas,  the  rolls  are  preserved 
la  far  back  as  the  reign  of  Eibvard  the  first* ;  and  arc  nearly 
complete  from  the  beginnings  of  the  reign  of  queen  Elizabeth. 
The  most  ancient  of  these  rolls  are   kept  in  a  passage  behind 
tbe  court  of  Exchequer  at   Westminster :  The  more  modern 
ooesi,    beginning   with  the    reign  of   Cluirles  the   first,    are 
preserved  in  the  office  of  the  clerk  of  the  pleas,  in  Lincoln's 
Ian^ 

Id  the  King's  Bench  and  Common  Pleas,  the  top  or  up- 
permost roll  of  every  bundle  is  inscribed  with  the  placitUf  or 
itile  of  the  court,  of  the  term  it  is  made  up.  In  the  King's 
Bench,  the  placita   begins  thus^  **  Pleas  before  our  lord  the 

king    at    Westminster,   of term,"'    &c.    adding    to    the 

trmon  rolls  these  words,  **  amongst  the  pleas  of  the  king  ;'* 
aad  is  witnessed  in  the  name  of  the  chief-justice :  In  the  Com- 
■OD  Pleas,  the  placita  of  plea  rolls,  begins  as  follows.  **  Pleas 
«f lisml  enrolled  at  Westminster^  before  —^^  (the  chief-justice,) 
ttd  his  brethren,  justices  of  his  majesty's  court  of  Common 

Beach,  of term,"  &c. :  and  the  first  plea  roll  usually  con- 

Imis  an  entry  of  the  admission  of  the  officers  of  the  court. 
file  placita  of  common  rolls  in  that  court  begins  thus,  **  Pieas, 
with  the  warrants  of   attorney   thereof,  enrolled,"  &c. :  and 
there  is,  in  each  court,  an  inscription  on  the  vellum  cover 
vhich  encloses   the   bundle,   denoting  its    contents.     In   the 
.     nib  subsequent  to  that  which  contains  the  placita,  the  term 
,  liiwritten  at  the  top  of  each  entry,  in  the  King\  Bench,  thus. 
As  yet  of term,'*  &c.;  andis  witnessed  in  the  names 


*Bvt.  Excheq.  in  fire/.     And  for  a  courts,  see  the  report  of  a  select  com- 

[Jnicihr  accouDt  of  these  rolls,  see  id.  inittee  to  the   House  of  Commons,  on 

>42i,  kCm  441,  &C.  the  state  of  the  public  records  of  the 

eb|  ^Fona  more  particular  account  of  kingdom,  ordered  to  be  printed  io  July 

i^nDs  and  records  of  the  different  i8oo.  p.  112,  &Ci  119,  &c.  233,  ^. 
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» of  tbe  chief  justice^  aad  chief  clerk }  b«t  in  the  Common  Pleas, 
the  term  h  not  mentioni^  at  the  top,  but  written  by  the  proi- 
thonotary*s  clerk,  at  the  bottom  of  each  roll.     Formerly  it 
seemst  that  in  the  King^B  Bench,  several  entries  might  have 
hemi  made  on  the  same  roll,  in  different  actiona,  as  is  still 
done  in  tbe  Common  Pleas ;  bnt  now  there  i$  a  separate  roU  , 
.for  each  cause.    In  the  Exchequer,  the  rolls  not  being  nnmr  ^ 
bered,  there  is  a  placita  at  the  top  of  each  entry,  beghmiag  ,^ 
as  follows,  <*  Pleas  before  the  barons  of  the  Exchequer  at  j, 
Westminster,  among  the  pleas  of term,"  &c.  , 

Tbe  issue  in  the  King^s  Bench  must  always  be  entered  oa  ^ 
a  roll  of  the  term  in  which  it  is  joined :  Therefore,  where  the  . 
general  issue  is  pleaded  of  one  term,  and  tbe  similiter  is  Hot 
added.  tiU  tb^  following  term,  tbe  issue  must  be  entered  of  tht  ,^ 
term  in  which  the  similiter  is  added ;  and  if  entered  of  the 
term  in  which  the  general  issue  was  pleaded,  the  plaintitf*  nmjf 
81gA  ft  judgment  of  n&ti  pros^.    In  the  Common  Pleas,  it  ii|  ^ 
likewise  a  rule,  that  *^  all  issues  shall  be  entered  of  the  t«na  ^ 
they  are  joiued,  and  not  of  any  other  subsequent  term ;  a«4 
that  the  prothonotaries  shall  not  give  any  licence  or  authority  fpi  ^ 
the  entry  of  any  such  issues,  nor  shall  tbe  clerk  of  the  essoiM  ~ 
deliver  out  any  post  rolls  for  tbe  doing  thereof^  npr  the  clerk  ~ 
of  the  treasury  permit  any  such  issues  to  be  entered  m  tht 
treasury,  upon  any  account  whatsoever^ ;"  and  by  a  subsequenl 
rule,   ^'  every  issue  shall  be  so  entered  on  record,  notwiih-^ 
standing  any  consent  given  by  tbe  attornies  or  their  stents  on 
either  side  to  tbe  contrary""/' 

In  order  to  enter  the  issue,  a  roll  must  be  obtained,  of  th^. 
term  it  is  joined,  from  the  stationer  appointed  to  deliver  oot^ 
the  rolls  in  the  King's  Bench'',  or  prothonotariea  in  th^r 
Common  Pleas;  which  is  called  the  issue  roll%     This  roll 


43  Geo.IIL  K.B.  5  Eati,  20^.  'R.  T.  11  &  xa  Gte.  II«  K.  B- 

*  R,  E.  s  W.  &  M.  reg.   u  C.V.    tmie,  778* 
Bvnef,  329.  MppendU  CWp.  XXIX.  §  ^tfkc  - 


b  preAiceJ,  in  the  KmgfV  Bench,  with  an  entry  of  the  iMmmfo 
•f  tttemey  for  the  plaintiff  and  defendant,  which  is  said  to 
Imre  heett  rntrodoced  by  Wright  Chief -Justice,  in  tbe  t^\gn 
4  JomeB  tlie  second* ;  pretions  to  which  time,  the  warrants 
if  attorney  were  entered  tm  a  separate  roll\  In  the  Coitimoii 
RsaSf  the  warrants^  of  attorney  are  made  out,  ef  the  teriii 
iiMS^  19  joined,  on  a  "phiin  piece  of  parchment,  and!  fit^  with 
iie  elerk  of  the  warrants ;  by  nrhom  they  arie  entei«d  on  di»« 
Ihct  rolL%  which  are  bound  up  in  the  bui^dle  o^  cojMium  roUa 
f  in  that  court 

I 

In  practice,  however,  it  is  not  ustiol  to  enter  the  is^ne  afi 
M  length,   if  triable  By  Hie  cdirttfy,   until  after  the  trittf, 
[Mess  the  plaintiff  be  ruled  to  enter  it;  btrt  only  to  rt^Aifbe^ati 
on  the  roll,  at  the  tiaie  of  pMsihg*  th^  rMefd  of 
[iFvf  Ttbn.    An  iimpitw  however  is  necessary* ;  i(  b^hig  de^ 
y  by  rule  of  court  in  the  King^'s  Bench^,  thaCno  li^cord 
\n  Prins  shall  be  sealed,  or  passed  at  the   Nisi  Prius 
>y  before  the  issue  is  fairly  entered  on  record^  (»i  m  in^' 
thereof;  and  such  entry,  with  the  reCM'd  of  Nisi^P^us^ 
brought  to  and  signed  by  the  secondary.     And  in  the 
mon  Pleas  it  is  a  rule,  that  the  prothonotaries  shall  not 
any  records  of  Nisi  Prius^  until  the  issue,   or  an  tn- 
thereof,  shall  be  fairly  entered   upon   record,   and  the 
first  paid  for  the  entry  tUereof*. 


\ 


Hitherto  we  have  spoken  only  of  issues  made  up  and  en- 
by  the  plaintiff :  But  in  actions  of  replevin^  prohibition^ 
quare  impedit,  wherein  the  defendant  is  considered  as  an 
r,  the  issue  may  be  made  up  and  entered  by  the  defendant^ 

well  as  the  plaintiff".  And  there  is  a  rule  of  court  in  the 
fa  Bench',  that  <'  if  the  plaintiff  demtir  in  law  to  the  de« 
Lnt*8  plea,  rejoinder,  or  rebutter,  and  the  defendant  join 


•  R.  E.  4«'^-tt  K.  B.  Mte^  8;,  *  R.  E.  {  W.  «c  M.  reg.  u  C.  P. 

.   ^  I  Ld.  Raym.  509.2  Ld.  Raym.    and  tee  R.M.  1654.  ^ai.C.  P. 
jjl^S.  Canh.  5x7.  i  Salk*  88,  *  Appeod.  Chap.  XLII.  §  63. 

i   «R-  M.  5  Ano.  ng.  u  K.B.  CR.  E.  n  W.  III.  K.  B. 
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in  ckmurrery  tbe  plaintiff's  attorney-  shall  enter  the  demu 
of  irecord ;  and  in  default  thereof,  upon  a  rule  given  by 
seccH[idary%  it  may  be  entered  of  record  by  the  defendant*! 
torney."  Accordingly,  if  the  plaintiff  demur,  or  take  issu 
tiie  defendant's  plea,  rejoinder  or  rebutter,  and  the  defend 
in  case  of  a  demurrer,  join  therein,  and  the  [4aintiff  will 
make  up  the  book,  and  enter  it  on  record,  the  defendant  n 
pursuant  to  this  rule,  make  up  the  book,  and  deliver  it  to 
plaintiff,  who  has  a  right  to  enter  the  issue,  at  any  time  be 
the  expiration  of  the  rule  given  by  the  secondary]  which 
ought  to  be  served  on  the  plaintiff,  at  the  same  time  the  I: 
is  delivered  to  him.  If  the  plaintiff  do  not  enter  the  issue, 
defendant  may,  at  the  expiration  of  the  rule^  and,  on  an  i 
triable  by  thecountry,  give  notice  of  trial  hj  proviso^:  Or,insl 
of  entering  the  issue  himself,  the  defendant  may  it  seems  { 
the  plaintiff  a  four  day  rule  to  enter  it;  and  in  default  thei 
^ign  ajudgment  of  nan  pro^. 


«  Append.  Chip.  XXIX.  $37. 
*R.  E.    II  W.  III.  (a J.  K.  B. 
jtnUf  76;. 
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CHAP.  XXX, 


Of  ARGUING  Demurrers. 

VV7HEN  the  isgae  in  law^  upon  a  demurrer,  has  been  en; 
^  ^  tered  on  record,  either  party  may  move  the  court  for 
ieDBdIttaR,and  proceed  to  argument*. 

Where  there  are  several  issues,  in  law  and  in  fact,  there 
las  been  great  diversity  of  opinion  upon  the  question,  which 
of  them  should  be  first  tried  or  determined.  According  to  the 
eiiiier  authorities,  if  a  man  demur  to  part,  and  take  issuB  on 
siher  part,  or  if  the  declaration  be  against  two  defendants,  and 
oae  demur  and  the  other  take  issue,  the  courts  shall  determine 
which  they  please  first^j  though  it  was  reckoned  the  more 
ttderly  way  to  give  judgment  first  on  the  demurrer^.  In 
another  book  it  is  said,  that  the  issue  in  fact  ought  to  be  first 
tried ;  because  if  this  be  found  for  the  plaintifi^,  the  jury  who 
try  it  may  assess  conditional  damages,  as  to  the  demurrer^* 
And  according  to  later  cases,  where  there  are  several  issues^ 
in  law  and  in  fact,  the  determination  of  the  issue  in  law  may 
be  either  before  or  after  the  trial  of  the  other,  at  the  option 
of  the  plaintiff% 

Bat  though  the  plaintifi^  in  ordinary  cases,  has  a  right  to 
ttrriial  his  own  proceedings,  provided  he  conform  to  the 
ndes  and  practice  of  the  court,  yet  still  if  the  court  see  that 

t 
t 

*  ILT.  I  Geo.  IL  (a).  K.  B.  Baroet,  '  Say.  Dam.  115.  dtei  Lutw.  875. 
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the  ends  of  justice  will  be  better  promoted  by  first  determining 

the  question  of  law  on  the  demurrer,  they  will  postpone  th( 

trial  of  the  issue  in  fact\     And  accordingly  in  a  late  case 

where  the  plaintiff  hrongifi  threfi ,  Mjttyns  of  trespass   agaiui 

three  several  defendants,   for  different  parts  which  they  tool 

in  the  jsame  transaction;  one  against  the  speaker  of  the  Uous 

of  Commons^  who  justified  nnder  a  warrant  he  had  issued,  b^ 

order  of  the  house,  for  arresting  and  committing  to  the  Towe 

the  plaintiff,  a  member  of  the  bouse,  for  a  t^r^ach  of  privilege 

in  publishing  a  libel  upon  the  6ouse,  to  which  plea  the  plaintii 

demurred ;  ainother  against  the  serjeant  at  arms,  who  pleade< 

not  guilty,  and    also  justitied   u^der  the    authority    of  t| 

speaker's  warrant,  to  which  the  plaintiff  replied  an  e^^cess  i 

the  mjanner  of  executing  the  warrant,  by  a  military   forc^ 

and,  with   improper   and    unnecessary    violence, .  on    wluc 

iss.Uje  was  joined  to.  the  country ;  and  the  third  against  the  con 

isitable  of  the  Tower,  who  received  and  dj^tained  th>  plainti 

as  a  prisoivef,  and  ^ho  also  justified  under  a  warrant  from  tb 

^pealker  for  that  purpose,  in  which  i^sue  was  aliio  taken  \ 

the  country,  on  several  facts  stated  in  such  justification  ;  an< 

notice  of  trial  was  given  by  the  plaintiff  in  the  two  last  causei 

which  stood  fpr  trial  at  bar  on  a  day  fixed,  but  the  pl^intid 

though  still  within  the  time  allowed  by  the  general  rules  aoi 

practice  of  th^  court,  had  not  set  down  bis  demurrer  in  tlii 

first  cause  for  argument ;  the  court  of  King^s  Bench,  on  n^otipi 

of  the  attorney  general,  on  behalf  of  the  serjeant  at  arms  aD| 

constable  of  the  Tower,  postponed  the  trial  of  the  issues  ii 

those  causes,  until  after  the  arsfument  on  the  demurrer  in  tb< 

cause  against  the  speaker :  because  the  right  just  and  uistiAC 

consideration  of  the  questions  which  arose  on  the  issues  of  fad 

and  the  true  measure  of  damages  in  the  causes  against,  th 

serjeant  at  arms  and  constable  of  the  Tower,  dependaa  m 

great  measure  upon  the  decision  of  the  issue  io  law  Joined  i 

the  other  action  against  the  speaker:  and  though  the  sam 

question  of  law  might  ultimately  be  raised  on  motion  in  tl 
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tw«  ibrmer  actions,  yet  it  cottld  not  be  considered  so  con- 
TCBieBtly  to  the  coart,  to  whom  the  decision  of  such  question 
bdongedy  or  so  advimtageously  to  the  party  who  should  prove 
to  be  in  the  right,  as  npon  the  demurrer,  which  presiented  the 
^oestion  of  law  distinct  from  the  questions,  of  fact*. 

In  practice  however  it  is  i|sua1  and  advisable,  where  there 
are  several  issues  in  law  and  in  fact,  and  the  course  of  pro- 
eeedbg*  rests  with  the  parties,  to  determine  the  issue  in  law 
fast,  for  the  following  reasons ;  first,  that  the  determination  ot 
an  issue  in  law  is  generally  more  expeditious,  and  less  expen- 
fire,  than  the  trial  of  an  issue  in  fact :  secondly,  that  if  the 
inoe  in  law  go  to  the  whole  cause  of  action,  and  be  determined 
against  the  plaintiff,  it  is  conclusive,  and  there  is  no  occasion 
afterwards  to  try  the  issue  in  fact;  whereas,  if  the  issue  in  fact 
be  first  tried,  and  found  for  the  plaintiff,  he  must  still  proceed 
to  the  deiermination  of  the  issue  in  law,  and  if  that  be  found 
against  him,  he  will  not  be  allov^ed  his  costs  of  the  trial  of  the 
iime  in  fact^ :  thirdly,  that  this  mode  of  proceeding  will  pre- 
nat  confusion  and  embarrassment  al  the  trial,  particularly 
irtiere  contingent  damages  are  to  be  assessed :  and  lastly,  that 
whether  th^  demurrer  go  to  the  whole  or  ptttt  of  the  cause  of 
aefion,  if  the  plaintiff  proceed  to  argue  it  first,  and  the  court 
aft  of  opinion  against  him,  he  may  amend  as  al  common  Jaw ; 
bit  after  the  cause  has  been  carried  down  to  trial,  he  cannot 
mead  any  farther  than  is  allowable  by  the  statutes  of  amend- 
Beats'. 

The  conciKunif  dies  conciliif  or  day  to  hear  the  counsel  of 
boA  j^iesi^,  tvas  formerly  moved  for,  in  the  King^s  Bench 
tpoQ  reading  the  record  in  court*;  but  now  it  is  a  motion  of 
CQQrae,  which  only  requires  a  counseFs  signature.     Still  how- 
ever the  record  is  taken  j9ro  fbrmd,  to  tbe  cierk  of  the  papers, 


'  13  Eait,  27.  vUc  atUif  744,  $• 
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who  marks  it  read,  and  signs  the  initiak  of  his  name  on  the 
brief  or  motion  paper;  which  being*  carried  to  the  clerk  of 'the 
rules*  he  draws  up  the  rule  thereon%  which  is  a  four-day  rale, 
and  then  the  cause  is  entered  for  argument  with  the  clerk  of 
the  papers**.  It  has  been  determined  not  to  be  necessary  to 
sei*ve  the  rule  for  a  concilium  upon  demurrer  in  the  King^s 
Bench,  or  to  give  notice  of  potting  it  irt  the  paper ;  it  being  in 
strictness  the  defendant's  duty  to  search^  since  he  must  expect 
the  plaintiff  will  proceed'' :  but  in  practice  it  is  usual  to  serve 
a  copy  of  the  rule  on  the  defendant's  attortiey }  and  it  seems 
that  it  ought  to  be  served,  where  there  is  a  real  demurrer^. 
Signing  a  concilium  is  considered,  in  that  com't,  as  a  step  in 
the  cause,  so  as  to  make  it  unnecessary  to  give  a  term's 
notice*. 


Previous  to  the  day  appointed  for  argument,  copies  of  the  i 
demurrer  books  should  be  delivered,  in  the  King's  Bench,  by  j 
the  plaintiff  or  his  attorney,  on  unstamped  paper,  to  the  chief-  i 
justice  and  senior  judge,  and  by  the  defendant  or  his  attorney,^  ii 
to  the  two  other  judges ;  and  if  either  party,  or  his  attorney,  i 
neglect  to  deliver  the  books,  the  other  party,  or  his  attorney,  : 
ought  to  deliver  the  same^     In  all  books  to  be  delivered  to  • 
the  justices  of  this  court,  the  names  of  the  counsel  who  signed 
the  pleadings,  ought  to  be  inserted*^ :  and  the  exceptions  in- 
tended to  be  insisted  upon  in  argument,  should  be  marked  by 
the  party  who  objects  to  the  pleadings,  in  the  margin  of  the 
books  he  delivers'' ;  and  he  should  leave  a  copy  of  such  ex- 
ceptions, with  the  two  judges  to  whom  he  does  not  deliver 
books^      In   causes   entered  for  argument  on    Tuesday^  the 
books,  we  have  seen,  are  to  be  delivered  to  the  chief-justice, 
and  the  rest  of  the  judges,  on  the  Saturday  preceding;  and  in 


*  Append.  Chap.  XXX.  §  i« 

»»  R.  T.  I  Geo.  II.  (aj.  K.  B. 
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Uiose  entered  for  argumeDt  on  Friday^  they  are  to  be  delivered 
OB  the  Tuesdcy  preceding*. 

In  die  Common  Pleas,  the  record  is  brought  into  court  by 
the  clerk  of  the  dockets,  on  moving  for  a  concilium  ;  which 
it  a  motion  of  course,  requiring  only  a  Serjeant's  name :  and 
the  motion  paper  being  handed  to  one  of  the  secondaries,  he 
will  mark  the  roll  as  read  in  court ;  after  which,  the  rale  is 
dnwn  up  with  the  secondary,  and  a  copy  of  it  served  on  the 
defendant's  attorney ;  and  at  the  time  of  drawing  up  the  rule^ 
the  secondary  will  set  down  the  cause  for  argument  in   the 
court  book.     This  must  be  done  four  days  exclusive  befinre 
the  day  of  argument.    All  special  arguments  on  demurrers, 
and  other  special  arguments,  are  by  a  late  rule  to  be  heard^  in 
the  Common  Pleas,  on  the  day  next  before  the  sitting  day  at 
aifft  prius  in  Middlesex^  and  the  day  next  after  the  sitting  day 
at  nisi  prius  in  London^  and  on  no  other  days** ;  and  no  argu- 
ment 18  allowed  in  that  court,  on  the  four  last  and  four  first 
daya  of  the  term^ :  but  if  a  sham  demurrer  be  put  in  towards 
the  end  of  the  term,  the  court,  on  its  being  mentioned  by  a- 
Serjeant,  on  moving  for  a  concilium^  will  it  seems  order  it  to 
be  argued  on  the  last  day  of  term"*.     It  is  a  rule  in  the  Com- 
mon Pleas,  that  the  plaintiff's  attorney  sliall  deliver  all  the  de- 
miorrer  books  to  the  lord  chief-justice,  and  the  rest  of  the 
judges' ;  and  the  names  of  the  Serjeants  who  signed  tlie  plead* 
ings,  are  to  be  inserted  therein ;  and  the  number  roll  and  day 
of  argument  set  down  on  the  outside  of  each  book^     The  ex-^ 
ceptions   intended  to  be    insisted  upon  in  argument  should 
also,  as  in  the  King's  Beuch,  be  marked  by  the  party  who 
objects  to  the  pleadings,  in  the  margin  of  the  books'^ ;  and  by 
a  late  ralei>y  the  books  are  to  be  delivered  to  the  lord  chief- 


*  IL  T..  40  Geo.  111.  K.  B,  I  Eait,        •  R.  M.  6  Geo.  II.  ny.  3.  C.  P.  asd 
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jottice^  and  the  oliher  judg^  two  days  (exclu^ivi  of  the  daj^ 
of  such  delivery,)  before  the  day  on  which  the  cause  shall  have 
been  set  down  for  argument.  It  was  formerly  a  rule  in  both 
courtsi  that  the  party  neglecting  to  deliver  bboks  coald  not  be 
heard,  until  hie  had  paid  for  two  copies  of  them* :  But  a  sob* 
Se^ent  role  having  declared^  thai  no  judgment  should  be 
sig^ned  for  non-payment  of  the  issue  money,  the  courts,  in  the 
oenstruotion  ef  this  latter  rale,  have  held  it  to  extend  to  the 
paper  books  on  a  demurrer'' ;  and  of  coursey  if  they  are  not  paid 
foi^i  the  coste  of  them  must  remain  to  be  taxed,  like  the  issue 
Bnteey,  as  pact  of  the  costs  in  the  cause.   : 

The  courts  having  given  their  opinion  on  the  d^muirer^  a> 
peremptory  rule  is  drawn  up  wi^  the  clerk,  of  the  rules  vb  the 
King'i  Bench,  or  secondaries  \xt  the  Common  fkas^  that  jndg- 
nnent  be  entered  for  the  platntiiF  6r  defendai^t,  al  the  case  ma^ 
be.    And.  after  iaterlocutory  judgment  eii  demorrer^  the  d^ 
fendant'SfaaU  not.  come  to  arrest  the  •  judigneiitt  onfetere  of 
the  inquiry,  for.  aey  exception  thi^  might  have  betn  taken  oil 
argning  the  demurt-er;  for  the  parties  cannot  beiaidto'coni^ 
as  ctmtei  enrim^  and  the  courts  will  not  suffer  any  one  to  teH 
them,  that  the  judgment  they  gave  on  mature  deliberation  is 
wrong:  bnt  it  is  otherwise  in  the  case  of  jndgtnent  by  d^fauk,. 
for  .that  is  not  given  in  so  solemn  a  manner^  or  if  the  feelk 
arise  on  the  writ  of  inquiry  or  verdict^  for  there  the  party 
could  not  alledge  it  before^ 
•  ■      * 

i  The  jadgment  feu*  the  plaintiff,  on  demurrer  to  a  plea  or  re-> 
pUcation  in  abatement,  is  not  final,  but  only  a  respmident 
ouster^ :  In  4rther  cases,  it  is  interlocutory  or  finals  according 
to  tlse  nature  of  the* action^  If  the  action  be  for  damages^  iti 
assumpsit,  &c.  it  is  interlocutory^:   and  as  the    roll,   in  the 
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Kiog^s  Bencb»  is  apposed  to  be  marked  by  the  master  in 
coart,  there  is <po  occasion  to  sign  an  interlocutory  judgment  j 
but  the  plaintiflf',  after  giving  a  peremptory  rule  for  jiidgment^ 
may  proceed  immediately  to  execute  a  writ  of  inquiry  for  as- 
leasing  the  damages%  or  in  an  action  on  a  bill  of  exchange  or 
promissory  note,  &c.  he  may  have  them  assessed  by  reference 
to  the  master*" :  but  in  the  Common  Fleas,  it  is  necessary  Tor 
the  plaintiff,  after  obtaining  interlocutory  judgment  upon  de- 
murrer, to  get  it  signed  by  the  protfaonotaries,  before  he  pro- 
ceeds to  execute  a  writ  of  inquiry"".  And  on  the  execution  of 
sacb  writ,  after  judgment  on  demurrer,  the  defendant  is  not 
allowed  to  controvert  any  thing,  but  the  amount  of  the  sum  in 
demand''.  Where  the  judgment  \%finaPj  as  in  debt  for  a  sum 
certain,  the  plaintiff,  in  the  King's  Bench,  after  giving  a 
peremptory  rule  for  judgment,  should  get  it  stamped  with  a 
ten  abiiling  stamp,  and  n^ay  immediately  proceed  to  tax  his 
coats ;  and  tha  master,  having  the  roll  brought  hina  by  the 
clerk  of  the  treasury,  will  mark  the  amount  of  the  costs  there- 
on, as  well  as  upon  the  rule^  In  the  Common  Pleas,  the  plain- 
tiff, after  drawing  up  the/ule  with  the  secondaries,  should  pro- 
cure a  ten  shilling  stamped  paper,  enter  an  incipitur  there- 
on, and  get  it  marked  by  the  clerk  of  the  warrants;  and 
then  take  it  to  the  prothonotaries,  and  their  clerk  will  sigpi 
the  judgment ;  upon  which  the  prothonotaries  will  tax  the 
costsF. 

Where  the  defendant's  plea  goes  to  bar  the  action,  if  the 
plaintiff  demur  to  it,  and  the  demurrer  is  determined  in  favour 
oi  the  plea,  judgment  of  nil  capiat  shall  be  entered,  notwith- 
standing there  may  be  also  one  or  more  issues  in  fact;  because, 
upon  the  whole,  it  appears  that  the  plaintiff  had  no  cause  of 
action.     So  where  several  pleas  are  pleaded,  since  the  statute 
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4  &  6  Ann.  c.  16.  all  of  them  going  to  destroy  the  action,  and 
one  or  more  issaes  are  joined  on  some  of  the  pleas^  and  there 
are  one  or  more  demnrrers  to  the  rest ;  if  the  court  determine 
the  demurrers  in  favour  of  the  defendant,  before  the  issues  are 
tried,  they  shall  not  be  tried :  and  if  after  the  trial,  it  will 
'make no  difference;  for  in  each  case,  judgment  of  nil  capiat 
shall  be  given  against  the  plaintiffs. 


■  z  Siuad.  8o.  ( I ).  and  see  Append.  Chs^.  XXX.  §  i%,  z  3. 
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CHAP.  XXXI. 


Of  the  Issue,  and  Trial  by  the  Record. 

THE2  i^ne  we  are  now  treating  of,  arises  upon  a  plea  or 
replication  of  mU  tiel  record.  The  plea  of  nuZ  tiel  record^ 
wben  pleaded  to  an  action  on  a  judgment,  or  other  matter  of 
Tfcord  in  this  country,  is  always  concluded  with  an  averment, 
and  prayer  of  judgment  si  actio,  &c.* :  and  if  it  deny  the  ex- 
istence of  a  record  of  the  same  court,  the  replication  thereto 
may  conclude  with  a  prayer  tJiat  it  be  viewed  aiid  inspected  by 
the  court^ ;  but  where  the  record  is  of  atkother  court,  the 
plaintiff  shall  have  a  day  given  him  to  bring  it  in^ 

Where  a  judgment,  or  other  matter  of  record,  in  the  same 
court  is  pleaded,  and  the  plaintiff  replies  7ml  tiel  record,  the 
replication  may  conclude  as  follows — ^*  and  this  he  is  ready  to 
**  t*erj^,  &c.  and  because  the  court  of  our  lord  the  king  now 
^  here  will  advise  tliemsehes,  upon  inspection  and  examination 
^  of  the  record  by  the  said  (defendant)  above  alleged,  a  day 
**  is  given  to  the  parties  aforesaid,  before  our  said  lord,  the  king 
•*  at  Westminster,  until,  8cc} :"  or,  instead  of  replying,  the 
plaintiff  may  crave  oyer  of  the  record,  or  at  least  a  note  in 
writing  of  the  term  and  number  roll,  and  if  it  be  not  given 


*  ft  Wils.  1 14.  Bofrif  an  actioo  tfdek-  336.  Append.  Chap.  XXXI.  §  a. 

k  broaglit  here,  on  a  jadgmeot  in  /rr«  ^  2  Salk.  566.  3  Blac.Com.  330,  3 1. 

ibarf,  the-  plea  o(  mil  tid  ncord  mutt  Append.  Chsf  •  XXXI.  $  3. 

.  coocfaide  to  the  tonotry.    {East, 473,  ^Dyer,  %%j,  8.    2  LutWi  1514.    z 

ftSnkb  B,  aj.  S.C.   Atite,  689.  Ap-  Salk.  566.    Carth.  517.    z  Ld.  Raym. 

pcnd.  Chap.  XXXI.  §  i.  5S0.  S.  C.  Append.  Chap.  XXXI.  !  4. 
^  Hcro^  278.  2  Latw.  1514.  Barnct, 
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him  in  convenient  time,  he  may  sign  judgment.  Thw  prac- 
tice was  originally  confined  to  pleas  iu  abatement*;  bat  was 
afterwards  extended  to  pleas  in  bar^ :  and  accordingly  it  is 
now  settled,  that  wherever  a  jndgment,  or  other  matter  of 
record,  in  the  same  court  is  pleaded,  the  party  pleading  it 
must,  on  demand,  give  a  note  in  writing  of  the  term  and  num- 
ber roll,  whereon  such  judgment  or  matter  of  record  is  en- 
tered and  filed,  or  in  default  thereof,  the  plea  is  not  to  be  re« 
ceived^  Where  th^  rcjcord  is  of  another  court,  the  plaintiff 
may  either  conclude  his  replication  of  nid  del  record,  by  giving 
the  defendant  a  day  to  bnng  it  in"^,  or  with  an  averment  jEigd^ 
prayer  of  the  debt  and  dietmages' :  In  the  former  case,  the  issfie 
is  complete  upon  the  replication^;  but  in  tl^  latter,  there 
ought  to  be  a  rejoinder,  that  there  is  such  a  record*,  &c.  And 
in  the  Common  Pleas,  the  replication  of  7ml  tiel  record  to  in 
plea  of  judgment  recovered,  need  not  it  seems  have  a  serjeanCs 
hand\ 

This  issue  is  triable  by  the  record  itself,  if  it  be  of  the  same 
court ;  or  by  the  tenor  of  the  record,  if  it  be  of  a  different 
court^  Where  the  record  is  of  the  same  court,  and  the  plain- 
tiff avers  its  existence,  notice  is  given  in  the  King^s  Bencb  to 
the  defendant's  attorney,  that  he  will  prpduce  it  on  a  particular 
day :  But  where  the  existence  of  the  record  is  averred  by  the 
defendant,  the  plaintifi^s  attorney  gives  him  a  four  day  ruk  to 
produce  it,  which  he  obtains  from  the  master  on  the  paper 
book;  and  having  entered  it  with  the  clerk  of  the  rul^s> 
serves  a  copy  on  the  defendant's  attorney. 


*Keilw.95»6«    Carth,  453*  5f7.    i  a  Boa.  &  Pit].   302*    Append.  Chap., 

Ld.  Rayia.  347.  550*    2  Ld.  Raym.  XXXI.  §  5. 

ZI79.  *  I  Ld.  Raym.  5^0.    Append.  Cba]». 

^  2  Str.  823.  XXXI.  §  6.  and  let.Chitty  on  CfeAdiii^, 

«  R. T.  i&e  Geo.  IL  (bj.  K.  B.  i  V.  p«  S7if 2. 

Imp.  C.  P.  340*  Atiiff  61^  k»  Bli»c.  R^  8i€.  jfa^  713.  C^J.^ 

'  Append,  Chap.  XXXL  §  $•  but  aee  2  Wils.  74^  cm##^ 

<  finrnes,  161.  2  WUs.  1x3..  'Bui.  Nl. FW.2^d»  Gilb.Endb.26i. 

^  Caa«  Pr«  C.  P.  $6^  Pxw  Keg^  22 7^8.  2  Bur.  xo34, 
Barnes,  161.  3351 6«    Com«  Rep.  535* 
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In  the  Cooamoii  Pleaa^  where  the  plaintiff  ayers  the  ex- 

istence  of  the  record,  a  day  is  given  him  by  the  roll,  to  bring 

it  into   coort.    And  where  the  plaintiff  delivered  the  hock, 

and  gnve  himself  a  day  to  bring  in  the  record,    but  did  not 

briog  it   in  on  that  day,  and  the  plaintiff  afterwards  offered 

the  record,  and  moved  it  might  be  read,  the  motion  was  re« 

ftiged  by  the  court,  it  not  being  brought  in  on  the  day  the 

plaintiff  had  given  himself  tq  prodnce  it* :  But  the  plaintiff  in 

this  case   was  afterwards   allowed  to  continue   the    day  for 

briniriiiir  in  the  record^     Where  the  defendant  avers  the  ex- 

iste&ce  of  the  record,  the  plaintiff  ii  allowed,  in  the  Common 

PleMj  to  give  him  a  day  to  bring  it  into  court,  so  as  it  be  four 

days   after  the  delivery  of  the  issue.     And  where  the  pro* 

ceediDga  are  by  ariginml,  and  a  general  return  day  is  given  to 

bring  in  the  record,  the  defendant,  ought  to  be  calUd  to  brings 

it  io  at  tk^  risiog  pf  the  court  on  that  day  ;  4^4  if  he  fail,  tiyt 

rule  for  jodgm/^nt  should  be,  uiilpas  cause  l^e  sb^w^n  qa  the 

^>pearanc^  day  of  that  general  sc^urxv,  $ui4  the  viscoi;4  may  be 

bfonght  in  on  thuX  or  any  int^rvjenAPg.  fla^A  bu|t  where  t]b^ 

pmc^ings  are  by  bUl  against  im  at^rney,  an4  the  day  given 

to  hnxfg  ia  the  record  is  a  day  certain,  id;  caaoot  be  l^roughl 

io  after  that  day ;  but  on  that  day,  at.  the  rising  of  the  court, 

thei  defendant  oughA  to  be  called  to  bring  it  in;  and  if  he 

fiul,  the  court  will  ^point  th^  day  to  1^  inserted  in  the  rule 

for  judgment  ni$i  causa\    This  rule  is  drawn  up,  on  produeing 

tha  issue  roll  in  court,  without  any  motioi^ 

On  the  day  appointed  for  producing  the  record,  the  issue, 
being  previously  entered,  is  brought  into  court  by  the  clerk, 
of  the  treasury  in  the  King's  Bench,  or  clerk  of  the  dockets 
in  the  Common  Pleas  ;  and  proclamation  being  made  by  the. 
crier,  for  producing  the  record,  it  is  or  is  not  produced.  If 
pmdaced,  the  party  producing  it  is  entitled  to  judgment,  that 
lie  hath  perfected  the  record ;  but  otherwise  judgment  is  given 
lor  ih^  adverse  party,  that  he  hath  failed  in  pfdducing  i^^^ 


* 


*  Baraet^  343, 4.  **  3  Salk.   iji.  and  sec  ;  Durnf.  3c 

^  AL  84,  s«  Easti  447.  fdj.        , 

*/4£s64fj. 
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Where  the  defendant  pleads  nul  tiel  record  of  a  judgment,  8cc. 
the  record  is  commonly  produced  by  the  plaintiff;  and  in  that 
case,  the  master  in  the  King's  Bench,  who  reads  the  issue  and 
compares  it  with  the  record,  will  mark  on  the  draft  of  the 
issue,  that  the  plaintiff  hath  produced  the  record  ;  upon  which 
the  clerk  of  the  rules  will  give  a  rule  for  judgment,  which  Is 
stated  to  be  on  an  issue  of  nul  tiel  record^  and  expires  in  foar 
days*.     In  the  Common  Pleas,  the  rule  for  judgment  is  g^ren 
with  the  secondaries,  who  read  the  issue,  and  compare  it  with 
the  record  on  which  the  action  is  founded  ;  and  on  the  expt^   \ 
ration  of  the   rule,   the  plaintiff  may  sign  final  judgm^nt*^   i 
Where  the  defendant  pleads  a  judgment  recovered,  and  the  :; 
plaintiff  replies  nul  tiel  record^  the  defendant,  on  being  called  i 
-in  court,  commonly  fails  to  produce  the  record ;  and  in  that 
case,  the  roU  being  marked  by  the  master,  the  plaintiff  in  the  \ 
King's  Bench  may  immediately  sign  interlocutory  judgment  i 
en  four-penny  stamped  paper,  and  proceed  to  execute  a  wit    i 
of  inquiry ;  or  in  an  action  on  a  bill  of  exchange  or  promis-^  i 
tKiry  note,  to  have  the  damages  assessed  by  reference  to  the  < 
officer  of  the  court.     In  the  Common  Pleas,  there  is  a  mid  . 
given  by  the   secondaries,  before  interlocutory  judgment  is  ^ 
»igned ;  which  rule  is  peremptory  in  actions  for  damages,  and  <; 
the   plaintiff  may  thereupon  immediately  sign  interlocutor^  ., 
judgment,  and  proceed  as  before  directed  :  But  in  debt  for  a  5 
sqm  certain,  there  is  a  rule  for  judgment  given  in  both  courts;  t 
on  the  defendant's  not  producing  the  record,  which  is  only  a  ^ 
rule  nisif  unless  cause  be  shewn  in  four  days ;  at  the  expira- 
tion cf  which,  if  no  cause  be   shewn,  the  plaintiff  may  diga 
final  judgment,  on  a  ten-shilling  stamped    paper,    with  the 
clerk  of  the  judgments  in  the  King's  Bench,  or  prothonota^' 
ries  in  the  Common  Pleas. 

If  the  defendant  plead  in  abatement,  ^  another  action  de-^ 
pending  for  the  same  cause,  and  the  plaintiff  afterwards  dis-^ 
continue  such  action,  the  issue  on  nul  tiel  reeord'mxtst  he 
Totfnd  against  him ;  because  the  plea  was  true  at  the  time  of 


f  Imp.  K.  B.  346.  i  Imp.  C,  P.  340. 
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pleading  it :  but  if  a  recovery  be  pleaded  in  bari  and  the 
jod^ent  afterwards  reversed,  before  the  day  given  to  bring 
ia  the  record,  there,  upon  nul  tiel  record,  the  issue  must  be 
fooad  for  the  plaintiff;  because  by  the  reversal,  the  record  is 
avoided  ab  initic^.  To  a  plea  of  justification  in  trespass ,  un- 
der a  distringas^  the  plaintiff  replied,  that  before  the  distringas 
ivoed,  he  appeared  to  the  previous  writ  sued  out  by '  the  de« 
foidaDt,  to  wit,  a  clausum  fregit  issued  out  of  the  Common 
Fkasy  jprotfl  patet^  &c. ;  and  on  a  rejoinder  of  nul  tiel  record^, 
tbe  coait  held,  that  the  record  of  an  appearance  to  a  clausum 
fregit  iMaed  out  of  Chancery,  did  not  support  the  replication ; 
and  that  the  words  which  followed  the  scilicet^  being  material, 
eoold  not  be  reiected^- 


hr 


Where  the  record  is  of  a  different  court,  the  mode  of  pro- 
ceeding' for  bringing  in  the  tenor  of  it;  is  by  certiorari;  which, 
we  have  8een%  is  a  writ  issuing  sometimes  out  of  Chancery, 
and  sometimes  out  o£  the  King's  Bench.    And  where  nul  tiel 
ntmrd  is  pleaded  to  the  record  of  a  superior  court,  or  court 
of  eqoal  jurisdiction,  there  is  no  way  to  have  it,  but  by  cer^ 
Hsrari  and  mittimus  out  of  Chancery** ;  for  one  court  is  not 
Wooded  by  the  other,  in  point  of  jurisdiction,  nor  can  they 
write  to  each  other  to  certify  their  'records :  But  the  Chan- 
cery may,  by  its  original  constitution,  award  a  certiorari,  for 
Waging  up  the  tenor  of  the  record  of  a  superior  court,   and 
afterwards  send  it  by  mittimus  to  another ;  and  the  certifying 
nch  tenor  does  not  hinder  the  court  where  the  record  is,  from 
fneeeding  qpon  it :  And  this  method  was  contrived,  to  com- 
mnicate  evidence  of  tbe  record  from  one  superior  court  to 
mother,  without  the  actual  removal  of  the  record  itsel(^* 


le- 


If  a  recovery  in  an  inferior  court  be  declared  on,  or  pleaded 
1 1  superior  one,  and  denied^  the  certiorari  may  be  issued  out 


be 

of 


*i  Li.  Rsjm.  S74«    sLdURaym. 
au4.  1  Sillu  3S9«  S»  C. 
*  s  New  Rep.  Cf  P.  463. 


*  s  Bor.  1034.  and  fee  Cro.  Car.  ag;."*  \ 
*GUb.Ette.  145.  i53«  i69.^d*8rt^' 
Gilb.  Evid.  15. 
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of  the  superior  courtf ,  as  well  a^  from  the  court  of  Chancery^ 
And  on  tliis  writ,  where  the  superior  court  doth  not  send  for 
the  record  of  an  inferior  one,  to  see  whether  they  keep  within 
the  limits  of  their  jurisdiction,  but  merely,  on  md  tiel  record^ 
to  know  whether  there  be  such  a  record  or  not,  it  is  sufficient 
to  certify  the  tenor  of  the  record' ;  and  in  Chancery  they  sel- 
dom certify  any  thing  more,  for  that  court  does  not  in  general 
send  for  the  record  of  the  inferior  one,  to  bound  their  jurisdic- 
tion, but  to  send  it  to  other  courts  by  mittiwnul^ :  But  where  i 
the  record  is  to  be  proceeded  upon  in  a  superior  ceurt,  tfc#  j 
record  itself  must  be  retumed%  - 


On  a  replication  of  nul  tiel  record  to  a  plea  in  abateflMnt» 
the  judgment  for  the  plaintiff  is  not  final,  but  only  a  respom^ 
deat  ouster^ ;  for  failure  of  record  in  this  case  is  not  peremp- 
tory'•    In  other  cases,  the  judgment  is  interiocutory  or  iaai^p 
as  upon  demurrer.    Where  the  judgment  is  finals  the  role  kL 
the  Common  Pleas,  as  well  as  in  the  King's  Bench,  is  onlg^ 
niiip  unless  cause  be  shewn  within  four  days,  in  order  that 
defendant  may  have  tiiat  time  to  move  in  arrest  of  judgment 
but  where  the  judgment  is  tnterfocutory,  that  reason  fails, 
there  is  no  occasion  for  a  four  day  rule ; .  because  the  defendaittfc 
may  move  in  arrest  of  judgment,  after  the  inquiry  is  execnlbBt^<m 
And  as  the  defendant,  we  have  seenS  may  bring  in  the  recvHl 
in  the  Common  Pleas,  on  any  intervening  day  between  tht 
giving  of  the  rule  and  the  appearance  day,  the  secondaries  il . 
that  court  certify  upon  the  rule,   that  no  canse  hath  htii^ 
shewn;  which  certificate  is  produced  to  the  prothonotarii/^ 
*  clerk,  at  the  time  of  signing  final  judgment.    '  ^ 


,  Cro.  EU£.  821.  ■  Carth.  J17,  i  LdRqqn.  550.  JklH]^ 

>»  Giib.  Exec.  148,9.  170.  678. 794.                                              ^ 

*  M  Z43.  Dyer,  x86,  7.  3  Salk.  296*        ^  Append.  Chap.  XXZI.  §  9,8cc,        ^ 
s  Atk.  317,  i8.  1  Banes,  264.  and  sec  Imp.  Kt  B.^ 

'  Gilb.  Exec  145.  363*  420.                                             *. 

*  2  Atk.  517.  Atitit  399^  ^  ^  Ante,  799. 
'  Append.  Chap.  XXV.  j  6,  7. 
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Of  Trials  hy  the  Country,  at  Bar,  or  Nisi  Pricts  :  and 
of  the  Strps  prr:paratory  to  the  latter^  and  Conse- 
quences of  NOT   PROCEEBING  to  TrIAI-,  <SfC. 

TRIALS  by  the  country  are  at  bar  or  nisi  prius.  Before 
the  statute  Westm.  2.  {idEdw.  I.)  c.  30.  civil  causes 
were  tried  either  at  the  bar,  before  all  the  judges  of  the  court, 
in  term  time  ;  or  ivheu  of  no  great  moment,  before  the  jus- 
tices in  £yre:  a  practice  having  very  early  obtained,  of  con- 
tioaing  the  cause  from  term  to  term,  in  the  court  above,  pro- 
vided  the  justices  in  Eyre  did  not  previously  come  into  the 
coanty  where  the  cause  of  action  arose ;  and  if  it  happened 
tbat  they  arrived  there  within  that  interval,  then  the  cause 
vas  removed  from  the  jurisdiction  of  the  justices  at  fFe^- 
Mtfler,to  that  of  the  justices  in  Eyre\  Afterwards,  when 
tbe  justices  in  Eyre  were  superseded,  by  the  modern  justices 
tf  awize,  it  was  enacted,  by  the  above  statute^  ^Vthat  inqui« 
^  sitions  to  be  taken  of  trespasses,  pleaded  before  the  justices 
*  of  either  bench,  shall  be  determined  before  the  justices  of 
^  assize,  unless  the  trespass  be  so  heinous,  that  it  requires 
^  great  examination  -,  and  that  inquisitions  of  other  pleaSy 
^  pleaded' in  either  bench,  wherein  the  examination  is  easy^ 
^  shaU  be  also  determined  before  them ;  as  when  the  entry 
f»  ^  or  seisin  of  any  one  is  denied,  or  in  case  a  single  point  is  to 
^  be  inquired  i|ito :  But  inquisitions  of  many  fvipd  weighty 
^  matters,  which  require  great  examination,  shall  be  taken 
^  before  the  justices  of  the  benches^  &;c« ;  aud  when  such  in« 


?  3  Blac,  Com*  35a*  ^  2  Salk,  648* 
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quests  are  taken,  they  shall  be  returned  into  the  benches, 
and  there  judgment  shall  be  given,  and  they  shall  be  en- 
<^  rolled.**  Since  the  making  of  thisstatate,  causes  in  general 
are  tried  at  nisi  prius  ;  trials  at  bar  being  only  allowed  in 
causes  which  require  great  examination*.  In  the  Common 
Pleas,  a  writ  of  right  may  it  seems  be  tried  at  nisi  prius^  ;  but 
if  the  911156  be  joined  tliereon,  it  must  be  tried  by  the  grand 
assize :  and  the  court  will  not  permit  it  to  be  tried  by  a  jury, 
instead  of  the  grand  assize,  though  both  parties  desire  it^.  And 
if  the  nisi  prius  clause  be  omitted  in  the  writ  of  summons, 
and  the  knights  come  from  a  distant  county,  and  appear  at 
bar,  the  court  of  Common  Pleas  will  not  compel  them  to  be 
sworn,  unless  the  demandant  will  undertake  to  pay  their  ex- 
pences^*  The  statute  of  nisi  prius  extending  only  to  the 
courts  of  King's  Bench  and  Common  Pleas,  whenever  an 
issue  is  joined  in  the  Exchequer,  to  be  tried  in  the  country, 
there  is  a  particular  commission,  authorizing  the  judges  of 
assize  to  try  it^. 

When  the  crown  is  inimediately  concerned,  the  Attorney- 
general  has  a  right  to  demand  a  trial  ajt  bar^  In  all  oth^ 
cases,  it  is  entirely  in  the  discretion  of  the  court',  governed  by 
the  circumstances  of  the  case^ :  Even  if  the  parties  consent, 
such  a  mode  of  trial  cannot  be  had  without  leave  of  the 
courts  The  grounds  on  which  this  trial  ought  to  be  granted, 
are  the  great  value  of  the  subject  matter  in  question,  the 
probable  length  of  the  inquiry,  and  the  likelihood  that  difficul- 
ties may  arise  in  the  course  of  it^.  In  ejectment^  it  is  said,  the 
rule  has  been  not  to  allow  a  trial  at  bar,  except  where  the 


•  %  Salk.  648.  nard.  K.  B.  88.  S.  C. 

•  %  Sannd.  45.  #.  /.  i  Taunt.  4x5.  «  Say.  Rep.  79. 

•  1  Bos.  k  Pa.  192.  ^  X  Diirnf.  &  East,  36;. 

'  I  Taunt.  41$.  *  2  Lil.  P.  R.  6o8.  1  Str.  696. 

•Bal.^f./Vy.  304.  Append.  Chap.       ^/ViSumyoiif  org.  Dong.  43;.  and 

XXXIU.  $8,  iee  i  Durnf. &  Eas^ 363. 
'  I  Str.  5s.  644.  »Str/8i6.    i  Bar- 
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yearly  valae  of.  the  land  is  one  hundred  pounds* ;  and  value 
alone^  or  the  probable  length  of  the  inquiry,  is  not  a  sufficient 
ground  for  it:  But  difficulty  must  concur;  and  in  order  to  ob- 
tain it  upon  that  ground,  it  is  not  sufficient  to  say  generally,  in 
an  affidavit,  that  the  cause  is  expected  to  be  difficult ;  but  the 
particular  difficulty,  which  is  expected  to  arise,  ought  to  be 
pointed  out,  that  the  court  may  judge  whether  it  be  sufficient^ 
And  in  a  late  instance,  the  court  refused  a  trial  at  bar  in 
ejectmenif  on  the  mer^  allegation  of  length,  and  probable  ques- 
tioDsof  difficulty,  in  a  cause <  respecting  a  pedigree^.  In  the 
Common  Pleas,  a  trial  at  bar  has  been  granted  upon  terms,  in 
an  action  for  criminal  conversation*.  But  they  refused  it  in 
ejectmenty  on  a  question  of  sanity,  where  it  would  have  occa- 
sioned delay,  and  some  of  the  witnesses  were  old  and  infirm, 
and  not  able  to  travel  to  Westminster^ 

If  one  of  the  justices  of  either  bench,  or  a  master  in  Chan- 
cery, be  concerned,  it  is  a  good  cause  for  a  trial  at  bar,  be  the 
value  what  it  may'  :  And  it  is  said,  that  such  trial  was  never 
denied  to  any  officer  of  the  court,  nor  hardly  to  any  gentle* 
man  at  the  bar*".     The  plaintiff  may  have  a  trial  of  this  na- 
ture,   by  the  favour  of  the  court,  though    he  sue  in    formd 
pauperig" :  but  where  the   plaintiff  is  poor,  the  coui*t  will  not 
grant  it  to  the  defendant,  unless  he  will  agree  to  take  nisi 
prius  costs,  if  he  succeed,  and  if  he  fail,  to  pay  bar  costs'^.   In 
London f  it  is  said,  a  cause  cannot  be  tried  at  bar,  by  reason  of 
the  charter  of  the  oit*zens,  which  exempts  them^  from  serving 
apoa  juries  out  of  the  city^     And  where  the  cause  of  action 


*  I  Baroard.  K.  B.  141.  Barnes,  447.        <  i  Sid,  407, 
but  tee  I  Str.  479.  ^  2  Salk.  651.  6  Mod.  123.  S.  C.  but 


^  2  Salk.  648.  Barnes,  447.  see  2  Lil.  P.  R.  6o8. 

«  Say.  Rep.  79.  and  see  a  Lil.  P.  R.  '  la  Mod.  3 1 8. 

604,  I  Barnard.  K.B.  14U  "a  Salk  648.  Doug.  421.  but  see 2 

^  Dae  ex  dim.  jingttty*  jingell^  T.  36  Barnard.  K.  B.  146. 

Geo.  III.  K.  B.  >2  LU.  P.  R.  607.  2  Salk.  644.  But 

«  Barnes,  438.  Cas.  Yu  C.  P.  103.  ntfte^  the  great  cause  of  £0%^  against 

Pir.  Reg.  41 1.  S.  €•  the  Bait  Imtut  Company  vfOs  tried  at  bar, 

'  Barnes,  447.  (M.  2  Geo.  III.)  by  s  special  jury  of 


i 
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arises  in  a  county  palatine^  it  has  been  doubted  whether  the 
court  can  compel  the  inhabitants  of  the  palatinate  to  attend  as 
jurors*. 

A  trial  at  bar  is  never  granted  before  issue  joined^  except 
in  ejectment ;  in  which,  as  issue  is  very  seldom  joined  till  the 
term  is  over,  it  would  afterwards  be  too  late  to  make  the  ap- 
plication^. This  sort  of  trial  should  regularly  be  moved  for^ 
in  the  term  preceding  that  in  which  it  is  intended  to  be  had ; 
as  in  Hilary  for  Easter,  and  in  Trinity  for  Michaelmas  term^ ; 
except  where  lands  lie  in  Middleseaf :  and  it  is  never  allowed 
in  an  issuable  term*,  unless  the  crown  be  concerned  in  in- 
terest', or  under  very  particular  and  pressing  circumstances\ 
In  Easter  term,  the  court  of  King's  Bench  did  not  formerly 
allow  more  than  ten  trials  at  bar* ;  and  they  must  have  been 
brought  on  a  fortnight  at  least  before  the  end  of  it^  to  allow 
sufficient  time  for  the  other  business  of  the  court. 

From  what  has  been  said  it  will  be  seen,  that  the  courts  are 
extremely  unwilling  to  grant  a  trial  at  bar,  except  in  cases 
where  it  appears  to  be  absolutely  necessary.  And  even  where  • 
it  is  fit  that  a  trial  at  bar  should  be  granted,  as  it  is  a  favoat  ^ 
asked  by  the  party  applying  for  it,  they  will  lay  him  undelr  ^ 
reasonable  terms  :  And  therefore  where  the  defendant  in  gect^  • 
ment  applied  for  a  trial  at  bar,  and  it  appeared  that  the  lessw 


« 


merchants  of  London.    2  Salk.  644.    z     Coleman  y.  City  of  London,  M.  ai  Geo. 
Durnf.  &  East,  366.    In  that  case  how-    III.  K.  B.  Barnes,  447.  i  H.  Blac.  2x1. 


ever,  the  jury  consented  to  be  sworn,  and  C  P.  But  the  case  of  Goodthh  etc 

waive  their  privilege.  aWils.  136.  Revett  v.  Braham  (4  Durnf.  &  Eut, 

»  Say.  Rep.  47.  and  see  i   Durnf.  &  497.)  was  tried  at  bar,  in  HUary  term. 

East,  363.  32  Geo.  III.  K.  B. 

^  2  Lil.  P.  R.  238.  608.  12  Mod.  «  2  Lil.  P.  R.  603.  R.  M.  4  Ann. 

331.  I  Str.  696.  2  Barndrd.  K.  B.  125.  (c)  K.  B.  1  Str.  j2.  Rex^f.  Ketwe  and 

J  Durnf.  &  East,  364.  in  noiii.  otherSf  H.  26  Geo.  III.  K.  B. 

«  Say.  Rep.  155.  Barnes,  455.  *"  2  Lil.  P.  R.  615.    1   Str»   5a.    i 

*2  Lil.  P.  R.  603.  til.  Cas.  Pr.  Barnard.  K.B.  370. 

CP.  66.  -*  2  Lil.  P.  R.  607. 

^2  Balk,  649.  ^  Id.  6o(^. 

'  Filzgib.  267.  Per  Suller^  Just,  in 
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of  the  plaintiff  was  in  such  indigent  circumstances,  as  not  to 
be  able  to  bear  the  expence,  and  that  one  of  his  witnesses  was 
t  woman  above  eighty  years  of  age,  who  might  die  before  a 
trial  at  bar  could  be  bad,  the  court  of  King's  Bench  required 
tbe  defendant  to  consent,  that  if  he  succeeded,  he  should  only 
iii?e  nisi  prius  costs ;  but  that  if  the  lessor  of  the  plaintiff 
w&te  to  succeed,  he  should  have  bar  costs :  and  that  the  old 
witness  should  be  examined  upon  interrogatories,  and  her  de- 
positions read,  if  she  should  die  before  the  trial* :  It  was  also^ 
by  consent^  made  part  of  the  rule,  that  the  cause  should  be 
tried  by  ^  Middlesex  jury ,  instead  of  one  from  Norfolk,  where 
llie  premises  were  situated*". 

Formeijy,  Uiere  was  no  other  notice  given  of  such  trials  in 
the  King's  Bench,  than  the  rule  in  the  office^ ;  but  now  it  is 
said^  there  must  be  fifteen  days  notice^.     The  plaintiff  how- 
ever, as  in  other  cases,  may  countermand  his  notice,  and  pre- 
v^it  the  cause  from  being  tried  at  the  day  appointed;  after 
which,  it  cannot  be  brought  to  trial  again,  unless  some  new 
day  be  appointed  by  the  court* :  And  it  is  said,  that  a  second 
rule    cannot  be  made  for  a  trial  at  bar,  between  the  same 
parties,  in  the  same  term'.    Previous  to  giving  notice,  the  day 
appointed  for  the  trial  must  be  entered  with  the  clerk  of  tbe 
papers,  in  the  King's  Bench>^ ;  and  before  the  trial,  a  copy  of 
the  issue  must  be  left  with  him,  in  order  that  he  may  make  four 
espies  of  it,  which  he  delivers  to  the  judges^ :  and  in  that 
court,  a  trial  at  bar  could  not  formerly  have  been  on  a  Saturday^ 
or  the  last  paper-day  in  term,  except  in  the  king's  case^.    In 
the  Common  Pleas,  it  is  a  rule,  that  the  plaintiff's  attorney 
most,  before  the  essoin-day  of  the  term  in  which  the  cause  is 


•  Ikng.  437.  •  R.  M.  4  Ann.  ft  J  K.  B.  Imp.  C. 

^UiKd.  P.  39s; 

<  Append.  Chap.  XXXII.  §  ti  f  Fttzgib.  a6;. 

^Jd.§6.  %  Sallu  649.  but  tee  Imp,  >  2  Ul.  P.  R.  6o8. 

X.  B.  391.  when  it  it  taid,  that  Jiow  ^  Imp.  EL  B»  391* 

tee  anut  bethe  tame  notice  of  trials  at  ^  s  Lil.  P.  R«  602. 

kr  ai  io  other  caaet.  ^^SdXLCzi* 
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appointed  to  be  tried,  give  notice  to  the  chief  prothonots 
his  secondary,  of  the  day  of  trial,  that  the  same  may  b( 
down  in  the  court  book  provided  for  that  purpose;  and  ir 
of  neglect,  the  cause  shall  not  be  tried  that  term,  wi 
motion,  and  the  special  direction  of  the  court\  And  in 
court,  (he  chief-justice  and  rest  of  the  judges  shall  respect 
have  copies  of  the  issue  in  the  cause  delivered  to  them, 
days  before  the  time  appointed  for  triaP* 

A  trial  at  bar  is  had  upon  the  distringas  or  habeas  cor 
as  at  common  law,  without  any  clause  of  nisi  prim ;  anc 
mostly  by  a  special  jury  of  the  county  where  the  action  is 
Six  days  notice  at  least  ought  to  be  given  to  the  jurors  b 
the  trial^  j  and  if  a  sufficient  number  do  not  atteiM  to  ms 
jury^  the  trial  must  be  adjourned,  and  a  decern  or  octo 
awarded,  as  at  common  law*;  for  the  parties  in  this  case 
not  pray  a  tales  upon  the  statutes^  And  no  writ  of  all 
pluries  distringas,  with  a  talest  for  the  trial  of  an  issue  at 
shall  be  sued  out,  before  the  precedent  writ  of  distri 
with  a  panel  of  the  names  of  the  jurors  annexed,  shall  b 
livered  to  the  secondary,  to  the  intent  that  the  issues 
feited  by  the  jurors,  for  not  appearing  upon  the  prea 
writ,  may  be  duly  estreated^  On  a  trial  at  bar  ii 
King's  Bench,  it  is  the  secondary's  duty  to  call  over 
swear  the  jury,  and  record  the  verdict,  whether  take 
courts  or  in  private  after  the  court  is  adjourned ;  of  the  < 
of  the  rules,  to  mark  all  deeds  and  papers  given  in  evid< 
and  to  have  the  custody  of  them  after  the  trial,  till  called 
and  of  the  clerk  of  the  papers,  to  read  the  record,  and 


*  R.  H«  9  Ann.  r^^«  i .  C.  P.  EngtUh  or  adjoining  county. 

>  R.  M.  3  Geo.  II.  re^.  i.  C.  P.  *  Say.  Rep.  jo. 

^  2  Ltl.  P.  R.  123.  I  Salk.  405.  R.  *  5  Durnf.  &  East,  457, 8.  462. 

T.  8  W.  Ill,  K.  B.   I  Bur.  292.  but  '  3S  H  n.  VIJL  c.  6.  4  &  5  Ph. 

4ee  Doug.  438.  where  the  trial  was  had,  c.  ;•  5  £1.  c.  a$.  14  El.  c.  9.  7  & 

by  consent^  by  a  jury  of  a  different  county ;  III.  c.  32.  j  5. 

and  in  Waleip  or  Berwick  upon  Twudf  <  R.  H.  15  Car.  II.  K«  B«  a  I 

&c.  or  where  an  impartial  trial  cannot  be  R«  X23«  * 
had,  the  jury  most  come  from  the  next 
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written  eTidenceN  In  the  Common  Pleas,  we  have  seen^  it 
is  the  daty  of  the  secondaries  to  copy  the  issues  for  the  judges^ 
tnd  deliver  four  copies  thereof;  to  call  the  jory,  and  defend- 
mt ;  to  read  the  record  and  all  written  evidence^  and  to  re- 
cord the  yerdict^.  After  a  trial  at  bar,  if  either  party  be  dis« 
smlisfied  with  the  verdict,  he  may  move  for  a  new  trial,  as  in 
other  cases^. 

Trials  ti(  nisi  prius  are  always  had  in  the  county  where  the 
Tenue  is  laid,  and  where  the  fact  was,  or  is  supposed  to  have 
been  committed*;  except  where  the  venue  is  laid  in  WaleSj  or 
or  Berwick  upon  Tweed^  &c.  or  in  a  county  where  an  impar-^ 
ttal  trial  cannot  be  had,  in  which  cases  the  cause  shall  be  tried 
in  the  next  English  or  adjoining  county' :  and  Herefordshire 
is  considered  as  the  next  English  county  to  Somth  WaleSf  and 
Shropshire  to  North  Wale^. 

Anciently,  it  seems,  all  causes  in  Middlesex  were  tried  at 
bar:  But  this,  from  the  increase  of  business,  having  been 
bund  extremely  inconvenient,  it  was  enacted  by  the  statute 
18  Eliz.  c.  12.  that  <'  the  chief-justice  of  England^  the  chief 
justice  of  the  Common  Pleas,  and  the  chief  baron  of  the  Ex- 
chequer, or  in  their  absence  two  puisne  judges  of  their  res* 
pective  courts,  within  term-time  or  Jour  days  next  after  the 
end  of  every  term,  might  try  in  Westminster-hall,  all  manner 
of  issues  which  ought  to  be  tried  in  any  of  the  said  courts,  by 
in  inquest  of  the  said  county  of  Middlesex ;  and  that  com- 
missions and  writs  of  nisi  prius  should  be  awarded  in  such 
cases,  as  had  been  used  in  any  other  shire  of  the  realm/* 


.     'From  a  MS.  note,  in  Mr.  Cantr  S.  C.  2  Str.  1105.  a  Atk.  }ao.  i  Bar. 

I  book  at  the  Rale  Office.  399.  S.  P. 

^jlmUt^u        «  *  3  Bur.  1334. 

*  For  the  form  of  the  entry  of  aver-  '  2  Bur.  859. 

I  Sttf  00  a  trial  at  bar,  in  K.  B.  lee  Ap«  *  AnUf  772,  3, 

|cmL  Chq>.  XXXV.  f  f.  ^2  Maule  ft  Sel.  2fQ.  and  ict  11 

'  8tj«  Rep.  461.  466.  I  H  Wmt.  Easi^  370* 
til.  2  L<L  Raym.  1358.  1   Su.  584. 
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Twoffftisne  judges  were  required  to  sit  at  nisiprius  in  MiddU^ 
sex,  in  the  'absence  <if  the  chief  justices  or  chief  baron,  till  tiie 
stutnte  12  Geo.  I.  c.  31.  foy  "which  it  was  provided^  that  any 
one  judge  of  the  several  courts  of  record  in  Westmmster'haU^ 
might  try  causes  in  the  manner  prescribed  by  18  Eliz.  c.  12$ 
and  the  time  was  extended  to  the  space  of  eight  ^ays  after  the 
end  of  every  term:  By  a  subsequent  statute,  24  Geo.  II.  c.  18. 
§  5.  this  time  is  still  further  extended  to  fourteen  days.  In 
Londonif  trials  at  lasi  prius  take  place  by  immemorial  custom ;  • 
and  the  judges  sit  at  Guildhall^  when  and  as  long  as  the  exi- 
gency of  business  requires** 

In  the  King's  Bench  and   Common  Pleas,  particular  days 
are  appointed  by  the  chief-justicesi  for  the  trial  of  causes  in 
inmdon  and  Middlesex^  at  the  sittings  in  and  after  each  term« 
In  the  Exchequer  of  Pleas,  it  is  a  rule,  that  ^  the  sitting  in 
London  shall  be  holden  at  the  GuildhaU  of  the  said  city,  on 
the  second  day  next  preceding  the  end  of  the  term ;  and  that 
the  sitting  for  the  county  of  Middlesex  shall  be  holden  in  the 
court  of  Exchequer  in  Westminster^hall,  on  the  day  next  pre* 
ceding  the  end  of  the  term :  and  that  the  sitting  in  London 
after  each  term,  ihall  be  holden  on  the  second  day  next  after   ' 
the  end  of  the  term ; .  and  the  sitting   after    each  term  in    - 
Middlesex f  shall  be  holden  on  the  sixth  day  of  the  sitting  next  ^ 
after  the  end  of  the  term^."'    And  in  that  courts  the  first  seven  ^ 
diQTS  of  the  sittings  after  the  end  of  each  term  in  Middlesex^  i 
are  i^ppropriated  to  the  trial  of  crown  causes*. 


Previous  to  the  sittings  or  assizes,  at  which  the  cause  is  in- 
tended to  be  tried,  the  plaintiff  should  give  due  notice  of  trial ; 
and  if  he  proceed  io  trial,  without  giving  such  notice,  the  <ver« 
diet  may  be  set  aside  for  irregularity.    Every  notice  of     *  ' 

•  5  CuDpb.  42.  n.  *  Bdm.  Excbeq.  302. 

i  K«  E.  49  Geo.  III.  in  Scacc. 
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to  be  ia  writing*;  and  given  to  the  defendant,  if  he 
r  in  person,  or  otherwise  to  his  attorney,  if  his  place  of 

be  known'* :  but  if  the  attorney's  place  of  abode  be  un- 

n,   the  notice  may  be  given  to  the  defendant  himself^. 

¥here  the  defendant  is  a  prisoner,  notice  of  trial  may  be 

to  the  turnkey''.     In  country  causes,  the  notice  of  trial> 

King's  Bench,  should  be  given  to  the  agent  in  town*  j 
I  the  Common  Pleas,  it  seems  that  it  may  be  given  either 

agientin  town,  or  to  the  attorney  in  the  country^  except 
3  it  is  given  on  the  back  of  the  issue,  in  which  case,  as 
sue  must  be  deliveredS  so  the  notice  of  trial  must  of  ne- 
y  be  given  to  the  agent  in  town. 

the  King's  Bench,  upon  the  delivery  of  a  paper-book, 
ein  issue  is  joined,  and  notice  of  trial  given,  (as  it  may 
m  the  back  of  the  book,  if  the  special  pleadings  be  after** 
$  waived,  and  the  general  issue  given,  the  notice  which 
riven  for  the  trial  of  the  special  issue,  shall  serve  for 
^  of  trial  upon  the  general  issue\  And  in  the  Common 
y  in  all  cases  where  the  plaintifTs  pleading  concludes  to 
ountry,  the  defendant's  attorney  shall  be  bound  to  accept 
tice  of  trial  upon  the  back  of  such  pleading,  whether  the 

be  delivered  or  left  in  the  office;  and  SQch  notice  of 
shall  be  as  good  and  effectual,  as  if  issue  had  been 
lly  joinedi. 

tice  of  trial  may  be^  and  is  usually  given  on  the  back  of 

tsue  or  paper-book,  in  the  King's  Bench;  or  it  may  be 

on  a  separate  paper^     In  the  former  case,  it  need  not 

>  particular  as  nu  the  latter :  and  therefore,  where  the 


M.  4  Ann.  fcj  K.  B.  Cas.  Vn  •  3  East,  568. 

)•'  ^  Barnei,  306.  but  see  u/.  298.  Cat. 

f»  Rep.  233.  K.  B.  Cas.  Pr.  C.  Pr.  C.  P.  lao.  8.  C.  temi.  contra. 

Pr.  Reg.  a;6.  396.  44a.  S.  C.  «  Cas.Pr.  C.  P.  94. 

» 306.  S.  P.  "  R.  H.  8  Gco.I.  (a).  K.  B. 

'.Hid.  «  R.T.aGco.  I.aP. 

kr.  ^48.  Aiae^  363.  *  Append,  Chap..XXXIL  j  s,  Ac. 
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issue  was  indorsed  as  follows,  '<  Take  notice  of  trial  2 
Tiext  assizes/'  this  was  held  to  be  a  suflSicient  notice,  w 
any  mention  of  the  date,  county,  or  attorney's  name ;  tl 
it  would  have  been  otherwise,  if  given  on  a  separate  p 
And  in  the  Common  Pleas,  the  continuance  of  a  void  noti 
trial  may  operate  as  a  new  notice,  if  given  in  regular  1 
Where  there  are  several  defendants,  and  one  of  them  p 
and  the  other  lets  judgment  go  by  default,  the  notice  s 
express  that  the  issue  joined  with  the  former  will  be  tried 
that  the  jury  will  at  the  same  time  assess  the  damages  a^ 
the  latter'. 

If  the  venue  be  laid  in  London  or  Middlesex^  and  th 
fendant  live  within  forty  computed^  miles  of  London^ 
must  be  eight  days  notice  of  trial,  exclusive  of  the  da^ 
given,  but  inclusive  of  that  on  which  the  trial  is  to  be 
and  if  the  defendant  live  above  forty  computed  miles 
London^  then  fourteen  days  notice  must  be  given*.  Anc 
a  rule  in  both  courts,  that  *^  in  every  notice  of  trial 
given  for  the  sittings  after  any  term,  to  be  holden  a 
Guildhall  of  the  city  of  London^  it  shall  be  specified  wh 
the  cause  is  intended  to  be  tried  at  the  first  day  of  such  siti 
or  at  the  adjournment  day ;  and  that  in  every  case  in  v 
such  notice  shall  specify  that  the  cause  is  to  be  tried  s 
adjournment  day,  it  shall  be  sufficient  to  give  such  n 
eight  days  before  the  first  day  of  the  sittings  after  term, : 
defendant  or  defendants  reside  above  forty  miles  from  the 
city  of  London^  andybur  days  before  the  said  first  day,  if  th 
fendant  or  defendants  reside  within  that  distance^'' 

In  country  causes,  eight  days  notice  of  trial  seems  to 
been  fordHrly  sufficient* ;  but  now,  by  statute  14  Geo.  1 

•aStr.  1137.  1654.  f  2 I.e.  P. 
^  a  Blac.  Rep.  1298.  and  see  Banies,        ^  R.  £.  51  Geo.  III.  K.  B.  13 

292.  Pr.  Reg  396.  S.  C.  593.  2  Campb.  Introd.  XII.  R. 

«  Append.  Chap.  XXXII.  §  5.  Geo.  III.  C.  P. 

*  2  Str.  954.  X2i6.  »  R.  M.^  1654.  J  21,  C.  P. 

•  R.  M.  4  Aon.  (€.)  X.  B.  R.  M. 
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7.  §  4.  '^  where  the  defendant  resides,  above  forty  miles  from 
town,  no  cause  shall  be  tried  at  nisi  priuSt  either  at  the  assizes 
or  sittings  in  London  or  Westminster,  unless  notice  of  trial  in 
^writing  has  been  given,  at  least  <enda;s  before  such  intended 
'  trial*  ;**  and  hence  ten  days  notice  of  trial  is  required,  in  all 
eases,  at  the  assizes.  But  as  this  statute  has  no  negative  words, 
it  is  still  necessary  to  give  fourteen  days  notice  of  trial  for  the 
littings  in  London  or  Westminster,  where  the  defendant  lives 
above  forty  computed  miles  from  London^.    And  where  a  de- 
fendaDty  residing  in  town  at  the  issuing  of  the  writ,  changes 
]lns  residence  permanently  to  the  country,  at  the  distance  of 
ibove  forty  miles  from  town,  before  the  delivery  of  the  issue, 
he  is  entitled  to  fourteen  days  notice  of  trial%     If  there  be 
ie?eral  defendants,  and  one  of  them  reside  within  forty  miles 
of  London,  eight  days   notice  seems  to  be    sufficienf*.     But 
ihere  the  venue  was  laid  in  London,  and  the  defendant  re- 
flded  in  India,  a  verdict  for  the  plaintiff  was  set  aside,  because 
mAj  eight  days  notice  of  trial  had  been  gHen% 

Upon  an  old  issue,  or  in  other  words,  where  there  have  been 
no  proceedings  for  ybur  terms  exclusive  after  issue  joined,  a 
J  term's  notice  is  requisite^;  which  notice  inust  be  given  before 
J  tbe  essoin-day  of  the  fifth,  or  other  subsequent  term' :  and  a 
judge's  summons,  if  no  order  has  been  made  upon  it,  is  not  a 
Proceeding  within  the  meaning  of  this  rule^ ;  nor  the  suing  out 
•f  a  venire  facias  or  distringas j  in  the  vacation  of  the  fourth 
term,  though  it  be  tested  and  entered  as  of  that  term^ :  But  a 


i 


'  Notice  of  trial  on  the  9th,  for  the  *  4  Dumf.  &  East,  552.  and  see  Pr. 

iftfa,  haf  been  deemed  sulBcient,  under  Reg.  388. 

Abautatc.   Ltggey.  WURami,  M.  23  '  2  Salk.  645.  650.  JL  M.  4  Ann. 

Geo.  m.  K.  B.  (e.)  K.  B.  R.  E.  1 3  gXtII.  C.  P.  and 

*  Banti,  305.  and  tee  Pr.  Reg.  388.  see  Append.  Chap.  XXXII.  $  7. 
sBbcRep.  1205.  «  I  Str.  an.  2  Str.  1164.  K.  B.  Pr. 

•  X  Eaa^  688.  and. see  Pr.  Reg,  387.  Reg.  391.  R.E.  13  Geo.  II.  C.  P. 
sBhc  Rep.  1205,  but  see  id.  992.  ^  R.  E.  13  Geo.  II.  C.  P. 

^Po'  AfUmtn,  Joit.  4  Dumf.  &  <  2  Salk.  457.650. 
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judge*!  order,  or  notice  of  trial  though  countermanded*,  ( 
notice  that  the  plaintiff  will  proceed  in  the  cause,  whu 
has  not  been  acted  under,  in  such  a  proceeding  as  will  preyei 
the  necessity  of  giving  a  term's  notice^.  The  rule  requiriE 
a  term's  notice  does  not  extend  to  a  motion  for  judgment  : 
in  case  of  a  nonsuit^ ;  ^and  being  confined  to  voluntary  delaj 
it  does  not  apply,  where  the  cause  has  been  stayed  by  t 
junction  or  privilege'^ ;  or  where  there  has  been  an  agreeme 
to  stay  proceedings  for  a  limited  time,  to  enable  the  defendai 
to  pay  the  debt,  in  default  of  which  the  plaintiff  is  to  1 
at  liberC V  to  proceed"^ .  Short  notice  of  trial,  in  country  causi 
must  be  given  ybtir  days  at  least  before  the  commission-da 
one  exclusive  and  tlie  other  inclusive' :  In  town  causes,  is 
days  notice  seems  to  be  sufficient^;  but  it  is  usual  to  g^vei 
much  more  as  the  time  will  admit  of:  and  if  the  defendai 
be  under  terms  to  t  ake  short  notice  of  trial  for  the  last  sittii^ 
in  term,  and  no  no  tice  is  given  for  those  sittings,  he  is  d 
obliged  to  take  shiort  notice  for  the  sittings  after  term 
Sunday  is  to  be  ace  counted  a  day  in  these  notices,  unless 
be  the  day  on  whici  i  the  notice  is  given'. 

If  the  plaintiff  b  e  not  ready  to  proceed  to  trial  pursuant  ( 
notiee,  he  may  countermand,  or  in  some  cases  xontinue  i 
Notice  of  countermand,  like  notice  of  trial,  ought  to  1 
in  writing'' ;  and  may  be  given  to  the  attorney  in  the  eountr 
as  well  as  the  agent  in  town^    Before  the  statute  14  Geo.  I 


■  ft,    Reg.   391,  a.     Barnes,    305.  S.  C 
S.  C.  R.  £.  13  Geo.  II.  €•  P.  1  Str.        ^  Isaacs  t.  UTmdior^  T.  24  Geo.  II 

j3z.  K.  B« 

^  3  East,  I.  *  R.  M.  4  Ann.  (c).  K.  B.  8  Mo 

*  {  DttTD^e  £ast»634.  Baraet,  308.  ax.  and  see  R.  M«  3  Geo,  I.  C.  '. 

%  Blac.  Re^^33.  Cas.  Pr.  C.  P.  15. 

*i   Sid.  9a.    R.  M.  4  Ann.   (c).        ^  U.ibid.  Cas.  Rr.  C.  P.  3. 
K.  B.  Dottg.  71.  %  Blac  Rep.  784.  ^  2  Str.  1073.  Cas.  Pr.  C.  P.  48^ 

*a  Bar.  660.  ft  Blac  Rep.  76a.  xao.  Pr.  Reg.  393.  Barnes,  298.  S.< 

'R.  E.  30  Geo.  III.  K.  B.  3  Dumf.  /J.    306.    and   see    Append.    Qu 

&  East,  660.  XXXII.  $  9. 

f  Pr.  Reg.   390*  444*  Barnes,  301. 
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c.  17.  inn)  dayn  notice  of  countermand  appears  to  have  been 
■ifficient  in  all  cases,  unless  it  was  for  a  trial  at  the  assizes,  and 
the  coontermand  was  given  to  the  agent  in  town ;  in  which 
ease  it  was  required  to  be  given  four  days  before  the  com- 
mission day\    But  now,  by  that  statute,  §  5.  the  counter* 
Bttnd  of  notice  of  trial  at  the  assizes,  or  in  a  town  cause 
where  the  defendant  lives  above  forty  miles  from  London^ 
mst  be  given  six  days  at  least  before  the  intended  trial :  In 
.«lher  cases,  two  days  notice  of  countermand  is  still  sufficientu 
the  day   of  countermand  being  one,  exclusive  of  the  com«- 
wssion  day,  or  day  of  sittings.    In  the  Common  Pleas,  no- 
tice of  trial  cannot  be  given  or  countermanded  on  a  Sundaj^  ; 
hit  it  seems  that  before  the  statute,  where  the  commission  day 
VIS  cm  Monday^   notice  of  trial  might  have  been  coui^r- 
Maded  on  the  Saturday  preceding* :  and  in  that  court,  notice 
tf  trial  may  be  countermanded,  thoi^h  the  record  be  mi^e 
%ftmaMel^. 

If  the  plaintiff  give  notice  of  trial,  and  proeeed  not  ac- 
cordingly, he  cannot  in  general  take  the  cause  down  to  tvial 
igaia,  without  new  notice,  to  be  given  as  before,  unlesa  by 
cnaent  or  rule  of  court".  But  if  notice  of  trial  be  given  for 
I  day  certain  in  London  or  Middksexy  and  the  plaintiff  be  not 
Mly  to  proceed,  the  cause  may  be  tried  at  the  next  sitting^, 
1^  giving  two  days  previous  notice,  one  inclusive  and  the 
Mliflr  exclusive;  which  is  called  a  notice  of  trial  by  con- 
tiwoa^.  So  if  the  defendant  enter  a  ne  veeipiatur,  and  by 
tbat  means  hinder  the  plaintiff  from  trying  his  cause  at  one 
iittiiig,  the  plaintiff  may  proceed  to  trial  at  the  next,  upon 
Wice  given  before  the  rising  of  the  court  at  the  first  sitting^ 


'R.  ML  4  Ann.  fcj  K.  B.  2  Str.  -R.  M.   1654.  §  tcJk.B.  R.M. 

%  I073*  adiw  R.  M.  16^4.  §  ax.  1654.  §  ai.  C.  P. 

^  1.1L  5  G«o.  L  C.  P.  Bmci,  '  R.  M.  4    Arm.  (cj.  K.  B.  R.  M. 

•jfc  I'j*  16J4.  §  ai.  Baroes,  301.  G.  P. 

^L  IL  ^  e<o.  L  C.  P.  Cat,  Pr.  «  Append.  Chap.  XXXJI.  $  8. 

*f.tj.  *R,  M.    4  Ann.    K.  B.     a    Salk. 


?Bva^,305.  Ft.  Reg,  39$.  S.  C.    653. 
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But  the  plaiDtiff  cannot  continue  bis  notice  of  trial,  more  than 
once  in  a  term*:  And  in  the  Common  Pleas,  the  plaintiff 
cannot  amntermand  and  continue  in  the  same  notice^.  If  the 
cause  be  not  tried,  after  it  is  continued,  at  the  next  sitting, 
notice  is  to  be  given  as  at  first,  unless  it  be  made  a  remaneF; 
and  then  new  notice  of  trial  is  never  given,  for  the  defendant 
is  bound  to  attend  till  the  cause  be  tried^  But  if  the  trial  be 
put  off  by  rule  of  court,  there  must  be  a  fresh  notice  of  trial*: 
and  even  vehere  the  plaintiff  gives  a  peremptory  undertaking, 
to  try  at  the  next  sittings  or  assizes,  there  also  a  new  notice 
of  trial  must  be  given  j  because  notwithstanding  such  under^ 
taking,  the  plaintiff  may  decline  trying  his  caused 

If  the  plaintiff  do  not  proceed  to  trial  pursuant  to  notice,  cr 
countermand  in  time,  the  defendant,  on  a  proper  affidavits, 
shall  be  allowed  his  costs  of  the  day^ ;  and  if  they  are  not  paid, 
he  may,  on  an  affidavit  of  demand  and  refusal',  have  an  at-^ 
tachment :  or,  after  the  issue  is  entered,  he  may   proceed  to 
trial  by  pravisOf  as  at  common  law,  or  move  the  court  for . 
judgment  as  in  case  of  a  nonsuit,  upon  the  statute  14  Geo.  II. 
c.  17.  The  motion  for  costs,  for  not  proceeding  to  trial,  is 
a  motion   of  course  in   the  King's  Bench,    requiring  only 
counsel's    signature.     And   the    practice    of  allowing  costs 
in  that  court,  extends   to  crtmtna/,  as  well  as  cti;t7  cases:  - 
Therefore    upon   an    indictment  for  perjury,   removed   into 
that  court   by   certiorari^  if  the   prosecutor  give  notice  of^^ 
trial  to  the  defendant,  and    withdraw  the  record,    withodt  ^ 


*  A  Str.  1119.  Barnes,  292.  Pr.  Reg.  «  8  Dornf.  dr  Eut,  24$,  6.  YL  B. 

396,  S.  C.  2  Blac.  Rep.  798.  C.  P. 

^Barnes,  101.  Pr.  Reg.  394.  B.C.  ^ Id.  ihid.   Monk  v.   JVade,    T.  29 

^  When  ^P"^^  ^*  ™^^  *  rmanei,  Geo.  III.  K.  B.  i  H.  Blac.  222.  C.  P. 

the  C08U  of  the  first  tittings  or  assizes  s  Append.  Chap.  XXXII.  §  zo,  it. 

abide  the  event  of  the  trial.    Saj.  Rep.  ^  R.  M.  1654.  §  18.  R.  M.  4 


272.  4  Bur.  1988.  fij.  K.  B.  R.M.  1654.  $2i.C.P. 

'  R.  M.    4   Ann.    (tj.  K«  B.    8        *  Append.  Chap.  XXXVIII.   ft. 

Domf.  &  East,  24$,  6.  but  see  the  case  In  the  Common  Pleas,  the  demand  of  J 

of  tfjcl/T.5!rntf/,  E.27Geo.III.  K.B.  costs  must  be  made  at  the  same  time iIm 

iimt.^onfra.  rule  is  senried,    Barqes^  120. 
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toontermandingf    his    notice    in    iime,   be  shall    pay    costs 

to  the  defendant* :   And   the  prosecutor  of  an  information 

tt  natare  of  a  quo  wan^anto  shall  pay  costs,  for  not  proceeding* 

to  trial  parsnant  to  notice^     In  the  Common  Pleas,  it  is  said, 

die  prothonotary  may  tax  costs  for  not  going  on  to  trial,  at 

iscretion*.   For  thispnrposa,  a  side-bar  or  treasury  rule 

J  be  obtained  :  and  where  both  the  plaintiff  and  defendant 

pre  notice,    but  neither  of  them   went  on  to  trial,    it  was 

InUen  that  they  were  both  entitled  to  costs'*.     So  costs  were 

ilowed  for  not  going  on  to  trial,  though  the  defendant  had 

sitered  a  ne  rec^natut^ :  and  they  are  payable  in  that  court* 

IS  well  as  in  the  King's  Bench,  where  the  cause   goes  off 

br  want  of  jurors,  neither  side   having  prayed  a  tale^.     A 

wn^^  most  pay   costs,  in  the  Common  Pleas,  .for  not  pro- 

Mling^  to  trial  pursuant  to  notice* ;  but  in  the  King's  Bench, 

m  have  seen^,  they  will  not  make  any  rule  about  costs,  until 

k  be  dispaupered.     And  an  executor  is  not  liable  to  pay  costs, 

br  not  proceeding  to  trial,  unless  he  has  been  guilty  of  a  wil- 

to  defaults 

t 

The  defendant  cannot  move  for  judgment  as  in  case  of  a 

lit,   and  costs  for  not   proceeding  to  trial,  at  the  same 

;  nor  after  moving  for  the  former,  is  he  allowed  to  apply 

the  latteri :  but  after  movin^^  for  costs  for  not  proceedino- 

atrial,  the  defendant,  in  the  King's  Bench  and  Exchequer, 

moTC  for  judgment  as  in  case  of  a  nonsuit ;  for  it  is  a  rule 

(these  courts,  not  to  give  costs^  unless  a  separate  motion  be 

le  for  them".    In  the  Common  Pleas,  if  the  court,  on  show- 


's Eait,  S69.  1579  8.  Pr.  Reg.  1.9.  S.  C. 

*iStr.  33.  Say.Rep.  ijo.  ^  £arl •/  Laeutfr  r.  fT^en,  M.21 
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ifig'  cause  against  the  rule  for  judgement  as  in  case  of  a  nor 
suit,  g^ant  further  time  to  the  plaintiff,  it  is  always  otk  the  con 
dition  of  bis  paying  costs  for  not  proceeding  to  trial* :  an 
therefore  in  the  latter  court,  the  defendant,  after  moving  fc 
these  costs,  cannot  have  judgment  as  in  case  of  a  nonsuit  fc 
the  same  default,  either  in  the  same  or  a  subsequent  term^ 
though  it  seems  he  may  hav«  such  judgment,  after  the  issue  i 
entered,  for  a  subsequent  default^ 

The  trial  by  proviso  is  so  called,  from  a  clause  in  the  ctt 
Irti^tfT^,  which  provides,  that  if  two  writs  come  to  the  sberii 
he  shall  only  execute  and  return  one  of  them'^  And  if  bot 
the  plaintiff  and  defendant  happen  to  carry  down  the  recov 
at  the  same  .time,  the  trial  shall  be  by  the  plaintiff^s  record 
if  be  enter  it  with  the  marshal ;  but  if  he  do  not  enter  it,  th 
defendant  may  proceed  on  his  record*.  This  trial  cannot  k 
had  in  civil  actions^  till  there  has  been  some  laches  or  defiui 
in  the  plaintiff,  in  not  proceeding  to  trial,  after  issue  joined 
except  in  cases  where  the  defendant  is  considered  as  an  actm 
as  in  replevin^  prohibition^  and  quare  impedit^  which  are  U 
have  a  return,  consultation,  and  writ  to  the  bishop':  And  thi 
rule  applies  equally  to  cases  where  there  has  been  a  fornM| 
trial,  as  to  other  cases'.  In  the  King*s  Bench,  no  trial  can  1| 
had  by  proviso  in  London  or  Middlesex^  till  default  m^ade  Iri 
the  plaintiff,  after  the  issue  is  entered  on  record;  nor  in  con 
try  caosesi  till  the  plaintiff  hath  made  default  in  trying  m 
issue,  the  next  assizes  after  it  is  entered**.  In  the  ComoMJI 
Pleas,  if  no  notice  of  trial  be  given,  the  defendant  cannot  m 

\ 

TauDt.577.  I  Marfh.2i8.  S.ClMllI 
4  Durnf.  &  Eaat,  767.  where  the  caJ| 
permitted  a  defendant  to  cany  the  itCM 
of  an  issue,  directed  by  the  court  o£  ChM 
eery,  down  to  trial  nt  the  next  mgf^ 

OQ  a  suggestion  that  the  plaintiff  ialea# 
todelay  It.  «l 

•  S  Taunt.  577.  i  Msrsh.  si8.  S«  Ci 


•  s  H.  Blac.  280.    I  Bos.  Sl  Pul.  38. 
s  ftmpu  (Oft.  (a). 

^  Tliiiisipjiil    4  Taunt.  591.  accor4. 
%  New  Rep.  C.  P.  a47«  ^^ntra. 
^  4  Tasttt.  SQi. 
'  s  Lil.  P.  R.  6iA-  61 7.  %  East«  so6. 

•  R.Id[.4A|m.('^;.K.B. 
<s  Salk.  6ss.   R.M.  4  Aon.  (e). 

K.B.  R.K.  1654.  i  SI.  C.  P.    s 
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the  cause  by  proviso  the  same  term,  in  London  or  Middlesex  ; 
but  afterwards  he  may  take  it  by  proviso,  according  to  law* : 
aod  where  notice  of  trial  has  been  ^iven,  it  is  not  necessary 
tint  a  whole  term  should  intervene  before  the  cause  is  tried  by 
pmcisot  but  it  may  be  so  tried  in  the  next  term  after  the  no- 
tice of  trial^.  In  criminal  cases,  the  defenda\it  is  never  al- 
lowed to  carry  down  the  record  to  trial  by  proviso ;  because 
BO  laches  can  be  imputed  to  the  king"".  But  in  indictments 
[;of  treason  or  felony,  if  the  attorney -general  will  delay,  the 
timrt  of  King's  Bench  may  give  the  defendant  leave  to  bring 
Ml  the  trial,  as  they  see  fit^  So  in  indictments  for  misde- 
leanors,  the  defendant  may,  in  the  first  instance,  by  con- 
mi  of  the  prosecutor,  and  leave  of  the  attorney  general,  carry 
hmu  the  cause  to  trial :  but  it  shall  not  be  allowed  by  surprise 
tbe  attorney-general,  nor  without  consent  of  the  prosecutor, 
[fnome  default  in  him^  And  it  is  a  rule,  that  when  an  in- 
leot  is  removed  into  the  King's  Bench  by  the  prosecutor, 
tie  defeodant  shall  not  carry  it  down  to  trial,  without  leave  of 
[Is  court  on  motion*. 

Before  the  defendant  can  have  a  trial  by  proviso^  the  issue 

be  entered  on  record :  and  therefore,  unless  this  be  done, 

defendant  must  obtain  a  rule  from  the  master,  which  is 

with  the  clerk  of  the  rules  in  the  King's  Bench,  or  a 

i'bar  or  treasury  rule  from  the  secondaries  in  tbe  Commoa 

for  the  plaiqtiff  to  enter  the  issue ;  and  if  it  be  not 

he  may  sign  a  nonpros^:  If  it  be,  and  the  plaintiff 

been  guilty  of  laches,  the  defendant  may  procure  from  the 

in  the  King's  Bench,  or  from  the  secondaries  in  the 

Pleas,  a  rule  for  a  trial  by  proviso^ ;  which  miist 

Wtered  in  the  King's  Bench,  with  the  clerk  of  the  rulesj 

^*t.M.  1654.  f  ,ai.  C.  P-  e/i.653. 

»9$.    Cii«.Pr.  C.  P*  lOi.  '2  Lil.  P.R.  84.  87.61s.  61$.  6^7. 

1^.  397.  -S.  C.  3  Salk.  362,  3.  R.  M.  4  Aoo.  (cJ.IL  B. 

^s'^ilL  65»i .  d^MocL  947.  Willet,  Baraet^  3  x  3.  C.  P. 

7  Dvat.  9l  EM|  e6i.  z  £ait»^02.  *.%  St#.  lo^s* 

'sfiilL6js.  $  IS.              ^ 
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•  Provided  also,  that  the  defendant  or  defendants  shall,  upon 
"  such  judgrment,  be  awarded  l)is,  her  or  their  costs,  in  any 
••  action  or  snit,  where  he,  she  or  they  would  upon  nonsuit  be 
**  entitled  to  the  same,  and  in  no  other  action  or  suit  what- 


**  soever/' 


This  statute  has  been  held  jto  extend  to  actions  brought  by 
tterutors  or  administrators^  ;  and   to  qui  tarn  actions'^,  as  well 
[Xf  others  ;  and  also  to  the  traverse  of  the  return  of  a  manda- 
Muf:  And  in   the  Common  Pleas,  judgment  as  in  case  of  a 
iBODsait  may  be  entered  up  against  the  demandant  in  a  writ  of 
;i^t;  nor  will  the  court  relieve  him,  if  he  has  conducted  him- 
[riraQfairly  towards  the  tenant,  in  the  course  of  the  proceed* 
But  the  statute  <loes  not  extend  to  actions  of  replevin* , 
|kc  in  which  the  defendant  is   considered  as  an  actor,  and 
ly  therefore  enter  the  issue,  and  carry  down  the  cause  to 
himself:    And   where  there  are   two  defendants,   one  of 
m   lets  judgment  go  by   default,  the    other  cannot  have 
Igment  as  in  case  of  a  nonsuit'.     Also,  where  the  cause  ha$ 
?n  once   carried  down   to  trial,   the  defendant  cannot  have 
judgment  for  not  carrying  it  down  again*,  but  must  try 
cause  by  proviso.     So  where  the  judge  had  refused  to  try 
action  upon  a  wa<;er,  depending  on  an  abstract  question  of 
iw  or  judicial  practice,  the  court  would  not  aftei:wards  grant 
rolcfor  judgment  as  in  case  of  a  nonsuit,  there  having  bee 
default  of  the  plaintiff  in  not  proceeding  to  trial**. 


•Willct,  3:6.  Barne«,  130.  S.  C.  but 

costs.  Id, 
•  Barnes,  3 1 5-  i  Wils.  325.  Say.  Rep. 
S.C.  7  Durnf.  &  East,  z  78.  i  East, 

*8aj«  Rep.  110.  Say.  Costs,  166. 
,C.  4  Duraf.  &  East,  689. 
'iBokA^Pttl.  103. 
f;aBbc.  Rep.  375.  Say.  Costs,  168. 
ICL  3  Dumt  h  £att»  66a.  ^  Duraf. 
iBiiti400.  Per  Cur.  M.  33  Geo.  III. 
IP.  Imf^  C*  P.  389.  but  see  Baroc.^, 


317,  semi,  contra, 

^  S.iy.  Rep.  22.  Say.  Costs,  163.  i 
Wils.  325.  S,C.  Sjy.  Rep.  103.  Say. 
Costs,  164.  S.  C.  I  Bur.  358.  Say. 
Costs,  168.  S.  C.  Cowp.  483,  3  Duraf. 
d:  East,  662.  Gossi  ▼.  MacauUy  and 
others,  T.  4a  Geo.  III.  K.  B. 

»  Hartley  v.  Tkomitm^  E.  22  Geo.  III. 
K.  B.  I  Duraf.  h  Ean,  492.  3  Duraf. 
&  East,  I.  I  H.  Blac.  loi. 

^  12  East,  247. 
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The  course  and  practice  of  the  court,  referred  to  by  the 
statute,  is  that  which  before  regulated  the  trial  by  proviso; 
and  as  the  defendant  could  not  have  had  snch  trial,  until 
after  the  issue  was  entered  of  record*,  and  the  plaintiff  had 
been  guilty  of  Iaches^  so  neither  till  then  is  he  entitled  to  judg- 
ment as  in  case  of  a  nonsuit^.  If  the  action  be  laid  in  Loit" 
don  or  Middlesex^  the  defendant,  we  have  seen"*,  ought  not  to 
give  a  rule  for  the  plaintiff  to  enter  his  issue  the  same  term 
in  which  it  is  joined,  unless  notice  of  trial  hath  been  given: 
And  accordingly  it  is  holden,  that  in  town  causes,  unless  notice 
of  trial  has  been  given,  the  defendant  cannot  move  for  judg- 
ment as  in  case  of  a  nonsuit,  the  next  term  after  that  in  which 
issue  was  joined,  although  it  was  joined  early  enough  to  enabh 
the  plaintiff  to  give  notice  of  trial  for  the  sittings  after  tlt^ 
preceding  term' ;  the  plaintiff,  in  such  case,  having  the  whoL 
of  the  next  term  to  enter  the  issue,  and  no  laches  can  be  im 
puted  to  him  till  the  term  after :  and  in  the  King's  Bench 
where  issue  was  joined  in  Easter  term,  and  notice  of  trid 
given  for  the  first  sittings  in  Trinity ^  and  the  plaintiff  havinf 
continued  it  till  the  sittings  after  that  term,  the  defendant  in 
the  same  term  moved  for  judgment  as  in  case  of  a  nonsuit,  it 
was  refused  by  the  courts  But  if  notice  of  trial  has  beem 
given  in  a  torvn  cause,  for  a  sitting  in  or  after  term,  the  de- 
fi^ndant,  in  either  court,  may  move  for  judgment  as  in  case  el 
a  nonsuit  the  next  term,  being  the  term  after  that  in  whicli 
the  issue  ought  to  have  been  entered^  To  support  a  rule  fee 
judgment  as  in  case  of  a  nonsuit,  in  the  next  term  after  thsl 
in  which  issue  was  joined,  the  affidavit  must  state  that  notice 


•^ii/f,8i9.  <»-^««f,  777. 

^  AnU^  Zi%.    For  the    time   within  *  4l^tt'nf-&Ea0t,  557.  R.M.i65f 

fvlach  israet  ihutt  have  been  formerly  §  2 1  •  C.  P. 

tried,  see  R.  H.  1 5,  16  Car.  II.  reg.  2.  ^FktgeraU  r.  Smiiky  T.  36  Geo.  Ill 

R.  H.  20,  21  Car.  II.   R.  M.  4  Aon.  K.  B. 

fcj.  K.  B.   R.  M.  1654-  J  ai.  C.  P.  » I/arman  r.  Gilbert,  M.  36  Geo.  lH 

Bah)e8,295.   Gai.  Pr*.  C.P«  loi.   Fk*.  CP.  2  New  Rep.  C.P.397.  tod  le 

Reg.  397.  S.  C.  Barnes,  295,   Cat.  Pr.  C.  P.  xoi.*  Fl 

«  Barnes^  313.  Reg.  397.  S,  C. 
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of  trial  was  given  for  a  sitting  in  or  after  the  preceding  term* ; 
bat  in  the  third  or  other  subsequent  term,  a  general  affidavit, 
itating  the  term  when  the  issue  was  joined,  is  deemed  suffi- 
cient^. In  a  country  cause,  where  notice  of  trial  is  given  for 
tbe  assizes,  the  defendant  may  move  for  jndgment  as  in  case  of 
a  nonsuit  the  next  term  :  But  the  plaintiff  is  not  bDund  to  give 
notice  of  trial,  till  the  term  succeeding  that  in  which  issue 
was  joined^ ;  and  if  he  do  not,  the  defendant  cannot  move  for 
judgment  as  in  case  of  a  nonsuit,  till  after  the  next  assizes^. 
Where  the  plaintiff  withdraws  his  record,  after  entering  it  for 
trial,  the  defendant,  in  the  King's  Bench,  may  have  judgment 
iiin  case  of  a  nonsuit*. 


Id  the  Common  Pleas,  it  was  decided  in  one  case',  that 
the  defendant  in  a  town  cause  was  entitled  to  judgment 
u  in  case  of  a  nonsuit,  the  next  term  after  that  in  which 
iisae  was  joined,  if  there  was  time  enough  to  give  notice 
Atrial,  though  it  was  not  actually  given,  for  the  sittings 
ia  or  after  the  preceding  term :  But  this  decision  seems 
to  have  been  overruled  by  subsequent  cases,  in  one  of  whjich 
it  was  determined,  that  the  plaintiff  has  the  whole  of  the 
term  next  after  that  in  vvhich  issue  is  joined,  to  try  his  cause^ ; 
and  in  another,  the  court  said  that  the  practice  was  now  settled, 
that  the  defendant  could  not  apply  for  judgment  as  in  case  of 
a  nonsuit,  before  the  third  term*" :  and  though  the  plaintiff  in 
that  case  was  too  late  to  try  in  the  term  in  which  the  appli- 
cation was  made,  they  would  not  punish  a  default  before  it  was 
actuaity  committed. 


*  Append.  Chap.  XXXII.  §  14. 

^  Id.  ^ui.  and  see  x  H.  Blac.  282.    2 
fiLBbc.  558. 

*  2  Dumf.  &  East,  734* 

*Sid  qtune^  whether  judgment  as  in 
of  a  nonsuit  cannot  be  moved  for 
tenn  after  thtfirU  assizes,  where 
mm  it  emered  the  saz^  term  ia  which 
a  if  joiaedt  though  notice  of  ^1  has 
aot  been  given ;  as  it  seems  from  a  note 


on  R,  M.  4  Ann.  K.  B.  that  die  defend- 
ant in  such  case  may  proceed  to  trial  by 
frovhof  at  the  second  assizes. 

•  Ready. Stone,  E.  36  Geo.  III.  K.  B. 
I  East,  346. 

'  I  H.  Blac.  65. 

•  Id.  123. 

>>  2  H.  Blac.  558.  and  see  further  aa 
to  judgment  as  in  case  of  a  nonsuit,  % 
Saund.  336*  h.  e. 
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The  rule  for  judgment  as  in  case  of  a  nonsuit*  is  a  rule  to 
shew  cause,  founded  on  an  affidavit  of  the  state  of  the  pro- 

ceedingSy  and  of  the  plaiotiff'^s  default  in  not  proceeding  to 
trial;  which  rule,  in  the  Kini^'s  Bench,  has  been  held  to  be 
sufficient  notice  of  motion  within  the  act^  :  but  in  the  Com* 
mon  Pleas,  it  is  otherwise*" ;  and  in  that  court,  although  notice 
has  been  given  of  a  motion  for  judgment  as  in  case  of  a  non- 
suit, on  which  the  plaintiff  entered  into  a  peremptory  under- 
taking to  try,  yet  notice  must  also  be  given  of  the  like  motion, 
for  not  proceeding  to  trial  in  pursuance  of  the  undertaking'. 
To  move  for  judgment  as  in  case  of  a  nonsuit,  the  roll  must  be 
in  court  at  the  time  the  motion  is  made*;  and  the  rule  is 
made  absolute  of  course,  on  an  affidavit  of  service,  unless  the 
plaintiff  shew  a  good  cause  for  not  proceeding  to  trial,  as  the 
absence  of  a  material  witness,  &c.  :  but  a  sliglit  cause  is  in 
general  deemed  sufficient  on  the  first  application,  even  in  a 
qui  tarn  action^  if  the  plaintiff  will  undertake  peremptorily  to 
try  at  the  next  sittings  or  assizes.  In  the  King's  Bench,  the 
plaintiff  having  become  insolvent  after  issue  joined,  this  was 
allowed  to  be  good  cause  against  judgment  as  in  case  of  a 
nonsuit;  and  the  court  would  not. bind  him  down  to  a  peremp* 
tory  underiaking«  it  being  alledged  that  his  creditors  were 
about  to  decide,  whether  they  would  prosecute  or  abandon 
the  cause'.  So  the  insolvency  of  the  defendant^  after  the  ac- 
tion brought,  IS  good  cause  against  judgment  as  in  case  of  a 
nonsuit^ ;  but  unless  the  plaintiff  will  consent  to  stay  all  fur- 
ther proceedings,  and  to  enter  a  slet^  processus^  the  court  will 
bind  him  down  to  a  peremptory  undertaking.  The  plaintiff 
in  a  qvi  tarn  action,  on  the  statute  7  Geo.  II.  c.  8.  withdrew 
bis  record,  because  the  broker  who  negotiated  the  illegal  bar- 
gain for  stock,  refused  to  give  evidence,  lest  he  should  subject 
himself  to  a  penalty  on  the  same  statute  ;  and  the  court  hdd 
this  a  sufficient  reason  to  discharge  a  rule  for  judgment  as  in 


■  Append.  Chap.  XXXII.  ij.  •  Bamea,  313. 

*  Lofft,  265.  '  7  r>nrttf-  *  Baat,  r 78.  i  East,  554. 

«  I  H.  Blac.  5*7.  Jinte,  517-  '  ^"^''  ▼•  Hatigofil^  H.  36  Geo.  III. 

*  %  Taunt.  48.  For  the  form  of  tbc  K.  B. 

police  of  jnotioD,    ace  Append*  Chap.  *•  Doug.  671. 
XXXII.  J  ij. 
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case  of  a  nonsuit,  for  not  proceeding'  to  trial ;  although  the 
witness's  liability  to  be  sued  would  not  be  removed^  till  after 
the  end  of  three  succeeding  terms*.  Where  thfe  rule  to  shew 
cause  was  discharged,  on  an  affidavit  which  contained  an  answer 
false  in  itself,  the  court  would  not  afterwards  open  the  mat* 
ter,  on  an  affidavit  which  disproved  the  contents  of  the  for- 
mer one^  :  but  if  it  had  been  suggested  at  the  time,  that  the 
answer  was  false  in  fact,  the  court  would  have  suspended 
their  judgment  till  the  matter  was  examined''. 

In  the  Common  Pleas,  the  defendant  may  rule  the  plaintiff  to 
enter  the  issue,  and  move  for  judgment  as  in  caseof  a  nonsuit,  the 
fcame  term^ ;  and  in  that  court  it  has  been  determined,  that  a  pe* 
remptory  undertaking  to  try  is  alone  sufficient  cause  to  shew 
against  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding 
to  trial,  if  it  be  the  first  default* :  but  the  practice  is  other* 
wise';  it  being  necessary  to  shew,  by  affidavit,  some  reason- 
able cause  for  not  proceeding  to  trial,  such  as  the  plaiiitifTs 
own  illnesses  or  the  absence  of  a  material  witness'',  &c. :  but, 
»  has  been  already  observed^  a  slight  cause  is  in  general 
deemed  nufficient  on  the  first  application ;  and  this  court  will 
oat  even  require  a  peremptory  undertaking,  if  the  witnesses 
are  absent,  and  their  return  is  not  immediately  ^xpected^. 
So  it  has  been  holden,  that  a  plaintiff  in  several  causes,  who  by 
the  event  of  one  verdict  perceives  that  he  cannot  have  a  fair 
trial  in  the  others,  may  withdraw  his  records  in  the  other 
canses,  without  subjecting  himself  to  judgment  as  in  case 
of  a  nonsuit,  or  to  the  defendant's  costs  of  the  day  of 
trial,  upon  the  rule  for  such  judgment  being  discharged'. 
Where  the  excuse  is  sufficient,  the  court,  it  is  said,  do  not 
give  the  costs  of  the  application ;  aliterj  where  it  is  insuffi- 
eient*. 


•  7  Domf.  &  Eait,  1 78.  '  Imp.  C.  P.  385. 

^  )  Diirof.&  £a8t,405.  'Bjurnet,  313, 

« 7^406.  ^Id.^16. 

^  I  Bot.  &  Pol.  387.  *  '  JnU,  834. 

^  s  H.  Blac.  119.    MaUtii  ▼.  Hib^th  ^  i  Toaot.  1 18. 

M.  33 Geo. TIL  C.  P.  InBp.C.  P«4ed.  '{Taunt.  88. 

3i8.  aecm-J.  **  Bamea,  3  r  6. 
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If  the  rule  be  made  absolute,  the  defendant  having  drawn 
it  up  with  the  clerk  pf  the  rules  in  the  King's  Bench»  or  se« 
condaries  in  the  Common  Pleas,  and  got  it  stamped  with  a 
ten  shilling  stamp%  may  sign  judgment  as  in  case  of  a  non* 
suit^)  and  tax  his  costSt  &c.  Bat  if  farther  time  be  given  on 
a  peremptory  undertaking,  the  plaintiff  must  draw  up  the 
rule,  and  serve  a  copy  of  it  on  the  defendant's  attorney ;  after 
which,  if  he  do  not  proceed  to  trial  pursuant  to  his  underta- 
kingy  the  defendant,  having  obtained  an  office  copy  of  the 
rule,  should  move  the  court  for  judgment,  on  an  affidavit  of 
the  circumstances^  And  a  mistake  in  the  declaration  is  not 
a  good  excuse  for  not  proceeding  to  trial,  pursuant  to  an .  un- 
dertaking^. But  a  peremptory  undertaking  does  not  preclude 
the  court  from  a  further  enlargement  of  the  time,  if  they 
think  it  reasonable* :  And  accordingly,  where  the  plaintiff  is 
not  prepared  to  try  the  cause  pursuant  to  his  undertaking,  it  is 
usual  for  him  to  apply  to  the  court  to  discharge  it,  and  for 
liberty  to  try  at  a  future  sitting  or  assizes,  on  an  affidavit  of  th^ 
facts;  which  the  court  will  grant,  if  they  see  cause,  on  pay-» 
ment  of  costs.  The  statute  only  gives  costs  to  the  defendant^ 
where  he  would  have  been  entitled  to  them  upon  a  nonsuit  z 
and  therefore  the  tenant  is  not  entitled  to  costs  in  a  writ  of* 
right';  nor  are  they  allowed  as  against  an  executor,  who 
merely  sues  en  auler  droiP. 

If  the  defendant  be  unable  to  proceed  to  trial,  on  accouat 
of  the  absence  of  a  material  witness,  he  may  move  the  court 
in  term  time,  or  apply  to  a  judge  in  vacation,  on  an  affidavit 
of  the  facts,  to  put  it  off  till  the  next  term  ;  or  in  the  Com« 
mon  Pleas,  if  necessary,  till  a  more  distant  period*" :  an4  the  ' 
court  of  King's  Bench,  upon  application   of  the  defendant,  ^ 


•  55  Geo.  III.  c.  184.  Sehed.  Part  IT.  S.  C. 

fill.  •Barnes,  315.  315. 

^  For  the  form  of  the  judgmeot,  see  '  %  Blac.  Rep.  1093. 1 1  lo. 

Append.  Chap.  XXXII.  ^17.  «  4  Bur.  1928.  Willes,  316.    Bamet, 

^  /^  $  16.  130.  8.  C.  2  H«  Blac.  377. 

<  Say.  Rep.  74.    Say,  Costf,  i66.  ^  P^.  Beg.  398, 9.  Baraei,  440.  S.  C. 
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postponed  the  trial  of  an  information  for  a  misdemeanor,  upon 
the  defendant's  consenting,  by  writing  under  his  own  hand,  to 
the  examination  upon  interrogatories  of  a  witness  for  the 
crown*.  But  the  courts  will  not  put  off  a  trial  at  the  instance 
of  the  defendant,  on  account  of  the  absence  of  a  material 
witness,  after  he  has  pleaded  a  sham  plea,  by  which  a  trial 
has  been  lost,  unless  he  will  pay  the  money  into  court^;  nor  if 
he  has  conducted  himself  unfairly,  or  been  the  cause  of  any 
improper  delays :  and  the  court  of  Common  Pleas,  In  a  late 
case,  refused  to  put  it  off,  on  account  of  the  absence  of  a 
material  witness,  by  whose  evidence  the  defence  of  slavery 
was  intended  to  be  established^ 

An  application  to  put  off  a  trial  beyond  the  present  sittings, 

orfirom  sittings  to  sittings,  is   never  allowed  in  the  King's 

Bench,  on  the  part  of  the  plaintiffs  who  having  a  controul 

orer  his  own  record,  has  only  to  withdraw  it,  if  he  find  he  is 

not  prepared  to  try  the  cause*.     Much  valuable  time  is  thu9 

saved,  which  would  be  wasted  in  these  applications.     Nor  is 

there  any  great  hardship  imposed  upon  the  plaintiff;  for  even 

if  the  judge  were  to  make  an  order  to  put  off  the  tnal^  he 

mast  pay  costs  to  the  defendant ;  and,  either  way,  he  could 

bring  on  his  cause  again  for  trial  with  equal  facility.     But 

where,  from  the  sudden  indisposition  of  a  witness,  who  may 

be  able  again  to  attend  in  the  course  of  a  day  or  two,  or  for 

any  temporary  reason,  the  plaintiff  is  prevented  from  trying  his 

canse  in  its  order  in  the  paper,  and  yet  has  ground  to  bdieve 

iie  shall  be  able  to  try  it  before  the  sittings  are  over,  it  would 

be  too  much  to  make  him  withdraw  his  record ;  and  a  judge 

at  nut  prius  will  therefore  upon  these  grounds  make  an  order 

for  the  trial  to  stand  over,  till  such  time  as  the  witness  is 


A  %  Mattle&  SeL  66%.  vioosly  decided  by  Lord  Kenyou^  as  was 

^  Sioebm  v.  HodgiSf  T.  a;  Geo.  III.  formerly  ruled  by.  Lord  Mansjuld  in  a 

X.  B.  Chattr  case,  that  the  trial  could  not  be 

*  I  Bos.&  Fd.  33.  pnt  o£^  in  favour  of  the  pUunAff^  in  an 
^  U.  454*  action  on  a  penUsutute.  M.  38  &eo.  Ill, 

•  3  Cai^  333, 4.  It  had  been  pre-  K.  B. 
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likely  to  attend* :  And  in  the  Common  Pleas  it  is  arule,  that 
the  court  will  never  put  off  the  trial  of  a  cause,  upon  the  con 
sent  of  the  parties  or  counsel,  at  nisi  prius  ;  but  the  plaiiUiff 
must  either  proceed  to  try,  or  withdraw  his  record^.  The  in- 
tention of  this  rule  is,  to  prevent  the  time  of  the  judg^e  who 
Alts  at  nisi  prius  from  being  occupied  with  discussing  these 
motions  :  and  a  motion  to  ])ut  off  a  trial  in  London  or  Middle* 
seXf  on  accQunt  of  the  absence  of  a  witness,  cannot  be  made 
when  there  is  not  time  to  shew  cause  within  the  term,  if  the 
party  applying  had  it  in  his  power  to  come  earlier"^. 

The  application  for  putting  off  a  trial  should  in  general  be 
made  two  days  at  least  before  the  day  of  trial**,  if  the  ne- 
ceuity  for  it  was  at  that  time  known  to  the  defendant :  if 
not,  it  may  be  made  afterwards,  even  when  .the  cause  is 
called  on  at  nisiprius^  :  and  an  application  may  be  made 
to  a  judge  at  nisiprivs,  to  put  off  the  trial  of  an  issue  directed 
by  the  Lord  Chancellor^  But  a  judge  sitting  otnisi  prius  at 
Westminster  cannot,  upon  motion,  make  an  order  in  a  cause 
entered  for  trial  in  London^  :  and  in  the  Common  Pleas,  it  is 
a  general  rule  of  practice,  that  no  motion  to  put  off  a  trial 
will  be  entertained  at  nisipriusj  where  the  motion  might  have 
been  made  in  bank  in  term  time**.  When  the  motion  is  made 
to  a  judge  at  nm  prm$,  notice  should  first  be  given  to  the 
plaintiff's  attorney,  with  a  copy  of  the  affidavit  to  be  pro- 
duced* :  and  in  other  cases  it  is  usual,  and  seems  to  be  ne-* 
cessary  in  the  Common  Pleas^,  to  give  previous  notice  of  the 
intended  motion^  The  affidavit  should  regularly  be  made 
by  the  defendant  himself"*,  unless  he  be  abroad,  or  out  of  the 
way ;  in  which  case  it  may   be   made  by  his  attorney",  or  a 


•  3  Catnpb.  3339  4..  '3  Cnmp.  47. 

•  2  Taunt.  221.  *  I  Taunt.  56$. 

•  3  Taunt.  3x5.  *  Cas.  temp.  Hardw.  128. 
^  Barnes,  437.   Pr-  Reg,  401.  S.C        '  Imp.  C.  P.  372. 

Barnea,  442. 444.  '  Append.  Chap.  XXXII.  §  18. 

«  Peake's  Ca#.  Ni.  Pri.  97.  Barnei,        ■  Barnes,  437.  Pr.  Reg.  401.  S.  C. 

452.  ■  Peakc's  Caa.  M,  PiL  97. 

'  4  Campb.  163. 


third  person^:    and  in    general  it   states,    that    the    person 
absent  is  a  material  witness,  without  whose  testimony  the  de- 
fendant cannot  safely  proceed  to  trial ;  that  he  has  endeavoured, 
without  effect,  to  get  him  subpamad;  but  that  he  is  in  hopes 
of  procuring  his    future  attendance^.     An  affidavit    in    the 
common  form  is  sufficient,  where    no  cause  of  suspicion  ap- 
pears;   and  it  is  not  necessary   to   swear  to  merits  in  such 
case.s^ :  But  if  there  be  any  cause  of  suspicion,  the  court  shouhl 
be  satisfied  from  circumstances,  first,  that  the  person  absent  is 
a  material  witness ;  secondly,  that  the  party  applying  has  not 
been  gnilty    of  any  laches  or  neglect ;  and  thirdly,  that  he  is 
io  reasonable  expectation  of  being  able  to  procure  his  attend- 
tQce,  at  the  time  to  which  the  trial  is  prayed  to  be  deferred'. 
In  the   Common  Pleas,  the  affidavit  as  to  the  witness's  being 
material,  ought  to  be  positively^  sworn* ;  and  the  defendant 
mast  state  particularly  in  his  affidavit,   in  what  respect  their 
evidence  is  material' :    And  that  court  refused  to  put  off  the 
trial,    because  it  appeared    by  the  affidavit,  that  the  witness 
went  out  of  town,  after  notice  of  trial  given'. 

There  are  other  causes  for  putting  off  the  trial ;  such  as  the 

illness  of  the  defendant's  attorney  %  or  on  account  of  a  paper 

pablished  with  intent  to  influence  the  jury'^  &c. :  And  when 

tiny  of  tbe^e  occur,  the  affidavit  should  be  framed  accordingly. 

If  a  party   be  arrested  in  coming  to  attend  the  trial  of  his 

cause,  the  judge  at  nisi  prius  will  put  off  the  trial  until  lie 

is  released,  without  payment  of  costs^  if  any  collusion  can  be 

shewn  to  exist  between  the  opposite  party  and  the  creditor 

who  arrested  him ;  otherwise,  it  can  only  be  upon  payment 

of  €Osts^     But  the  court  will   not  put  off  a  trial,  pending  a 

suit  relating  to  the  same  matter,  in  a  spiritual  courtL 

*  Banet,  448.  '  Ccri^  r.  Dawtm^  E.  36  Geo.  III. 
«  Append.  Chap.  XXXII.  $  19.             C.  P.  Imp.  C.  P.  3  74. 

^  Dwaam  r.  TImmmm,  M.  38  Geo.  t  Bamet,  443. 

HL  K.  B.  ^  Say.  Rep.  63. 

*  5  Bur.   1514.     I  Blac.  Rep.  514.  '  x  Bur.  512.  4  Dumf.  &  East,  285. 
S. C. andaee  X  Blac.  Bep.436.  8  But,  ^  i  Campb.  229. 

3'-  '  2  Salk.  646, 649. 

*  BaraeSf  448.  P^«  Reg.  402. 
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CHAP.  XXXIII. 


Of  the  JuAY  Process,  common  and  speciai.  Jciue 

Views,  Evidence,  afui  Witnesses. 

• 

HAVlNGf  in  the  preceding  chapter,  shewn  what  is  to  1 
done,  where  the  parties  are  not  ready  or  willing  to  pr 
ceed  to  trial,  I  shall  next  consider,  when  they  are,  the  pr 
paratory  steps  to  be  taken,  with  regard  to  the  Jury  procei 
common  and  special  juries^  views^  evidence^  and  witnesses. 

The  first  process  for  convening  the  jury,  in  the  King 
Bench  and  Common  Pleas,  is  a  venire  fadas^  which  is  a  jud 
cial  writ,  commanding  the  sheriff,  or  other  officer  to  whom 
is  directed,  to  cause  to  come  before  the  king  at  Westminste 
(by  hiUf  or  by  original^  wheresoever,  &c.)  in  the  King 
Bench,  or  before  the  justices  at  Westminster  in  the  Gommc 
Pleas,  on  a  certain  day  therein  mentioned,  twelve  free  an 
lawful  men  of  the  body  of  the  county%  each  of  whom  has  ti 
pounds  a  year  of  lands,  tenements  or  rents,  at  the  leasts  b 


'  *  Suu  4  Aon.  c.  i6.  §  6.  and  see  the  LonJott,  any  penon  it  qualified  who  ii 

•tatttte  24  Geo.  II.  c.  18.  x  P.  Wms.  householder  within  the  city,   and  h 

223.  Willes,  597.  I  Wils.  125.  8.  C.  lands,  tenements,  or  personal  estate, 

^  Sut.  4  5c  5  W.  &  M.  c.  24.  $  15.  to  the  value  of  oae  AunJred  j^}xad§.  St 

And  by  the  3  Geo.  II.  c.  2$.  §  i8,  any  «&.  §  19.  Also,  by  the  4  Greo.  IL  c. 

l^ftiihoUiTi  for  the  term  of  joo  yean  ab-  §  2.  none  shall  be  returned  to  serve  < 

solute,   or  for  any    term    determinable  juries  in    MiddUsexp  who  have  s^nF 

upon  life  or  lives,  of  an  estate  in  pos-  within  the  two  last  terms ;  and  by  § 

session  in  his  own  right,  of  the  clear  UoiekoUen  for  any  term,  where  the  11 

yearly  value  of  tweuiy  pounds  or  up-  proved  rents  amount  to  50/.  per  mmm 


wards,  over  and  above  the  rent  reserved,    are  liaUe  to  serve  on  juri^  iaJUUMsfiM 
is  qualified  to  serve  upon  juries ;  and  in 
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^f  hom  tbe  truth  of  the  mBtter  may  be  the  better  known,  and 
who  are  in  no  wise  of  kin  either  to  the  plaintiff  or  to  the  de- 
fendant, to  make  a  jury  of  the  country  between  the  parties 
in  the  action^  because  as  well  the  plaintiff  as  the  defendant 
between  whom  the  matter  in  variance  is,  have  put  them- 
selves upon  that  jury ;  and  that  he  return  the  names  of  the 
jurors*,  &c. 

By  the  statute  Westm.  2.  (13  Edw.  I.)  c.  30.  the  clause  of 
fdtiprius  was  directed  to  be  inserted  in  the  venire  facias;  and 
at  first,  the  trial  was  had  upon  that  writ^  as  it  still  is  in  the 
case  of  a  trial  at  bar.     This  practice  was  attended  with  many 
ioconveniences :  for  in  the  first  place,  the  jury  were  not  ob- 
liged to  attend,  under  any  penalty,  on  the  day  of  nisi  prius  ; 
and  if  they  did  attend,  the  defendant  might  have  cast  an  essoin, 
and  so  the  jury,  after  much  expence  and  trouble,  were  obliged 
to  return,  leaving  the  cause  untriedS    Another  inconvenience 
was,  that  the  parties,  not  seeing  the  panel  beforehand,  coula 
not  be  prepared  to  make  their  challenges'.    To  obviate  this 
latter  inconvenience,  it  was  enacted,  by  the  statute  42  Edw. 
III.  c.  11.  that  **  no  inquests,  except  of  assize  and  gaol  de* 
^'^  livery,  shall  be  taken  by  writ  of  nisi  prius  or  otherwise,  at 
''  the  suit  of  any  one,  before  the  names  of  all  them  that  shall 
*^  "pass  in   the  inquests,  shall  be  returned  in  court.'^    From 
thenceforward,  the  clause  of  nisi  prius  could  not  be  inserted 
in  the  venire  facias^  as  was  directed  by  the  statute  Westm*  2.; 
and  therefore  it  was  taken  out  of  that  writ,  and  placed  in  the 
distringas  or  habeas  corpora*^  as  the  practice  continues  to  this 
day.    The  venire  too  was  made  returnable  on  a  day  before 
tbe  trial ;  by  which  means  they  got  rid  of  the  essoin  at  nisi 
ffiiu :  for  by  the  statute  of  Marlbridgey  (52  Hen.  ill.)  c.  1 3. 
^  after  a  man  hath   put  himself  upon  any  inquest,  he  shall 
*'  have  but  one  essoin,  or  one  defoult ;"  and  by  the  statute 


^tf/Okd.  Cfaap.  XXXIII.  $  9,  Arc.  *  Id.  76,  7. 

^Oai.C;  P.  74.  ft  Salk.  454.  ft  14.  *Id.  77.   a  Salk. 454.  %  Ld«  Raym. 

fc|auii45.S.'C.  ii^3.$.C. 

•Qab.C.P.74.S-78.  ^  :.             -  .; 
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Westm.  2.   (18  Edw.  I.)  c.  27.  the  essoin  shall  be  allowed 
him  at  the  next  day,  which  is  the  day  of  the  return  of  the 
venire^.    And  though  the  defendant  never  appears  now,  upon 
the  return    of  the  venirCf  yet  heretofore  he  was  demanded 
solemnly  ;  and  if  he  made  default,  there  went  out  a  distringas 
or  habeas  corpora  against  the  jury,  with  a  clause  in  it  to  dis^*' 
train  the  defendant:  And  if  after  this  he  made  default  ag^in, 
it  was  peremptory,  because  there  was  no  process  left  to  bring 
him  in^.     If  a  venire  be  awarded,  and  the  parties  do  not  go   > 
to  trial  for  several  terms,  a  new  venire  is  awarded  from  term   ^ 
to  term,  and  the  cause  continued  by  vicecomes  nan  misit  brev^;   « 
but  the  venire  never  in  fact  issues,  till  the  term  when  the  cause  ' 
is  tried.  ^ 

The  trial  of  causes  at  nisi  prius  is  had  upon  the  distringas  ' 
in  the  King's  Bench^  and  upon  the  habeas  corpora  juratorum 
in  the  Common  Pleas*.     The  former  is  a  judicial  writ,  com- 
manding the  sheriff,  or  other  officer  to  whom  it  is  directed,  to   • 
distrain  the  jurors  by  all  their  lands  and  chattels,  &c.  so  tbaf    ' 
he  may  have  their  bodies  before  the  king  at   WestmitisteTf  or    ' 
(by  original),  wheresoever,  &c.   on   [the  first  return-day  in 
term,  after  the  trial],  or  before  the  chief  justice,  or  judges  of   • 
assize,  if  they  shall  first  come  oti  [the  day  of  trial],  at  [the 
place  where  the  cauise  is  intended  to  be  tried],,  to  make  a   - 
certain  jury  between  the  said  parties,  of  a  plea  of,  iScc.  (ac« 
cording  to  the  nature  of  the  action),  and  to  hear  thereof  their 
judgment  of  many  defaults^  &c.    The  writ  of  habeas  corpora 
juratorum  commands  the  sheriff.  Sec.  that  he  have,  before  the 
justices  at  Westmifuter,  on  [the  first  return-day  in  term,  after 
the  trial],  or  before  the  chief-justice,  or  judges  of  assize,  if 


•  Gilb.  C.  P.  74,  $.  77f  8.  i  Salk.  *  Append.  Chap.  XXXlII.f  i6. 

ai6.  2  Ld.  Rsym.  935.  S.  C.  a  Salk.  «  For  the  history  of  tbeie  writs, 

4S4.  a  Ld.  Raym.  1 143.  S.  C.  Oilb.  C.  P.  72.  and  for  the  form  of  the 

^  I  Salk.  ai6f  a  Ld*  Raym.  g%S*  ^^^  corpora  jmratonm  in  C.jP.    ace 

8.  a  Append.  Chap.   XXXni.  ^  14. 

<  GUb.  C.  P.  83.  and  Mt  Append.  ^  Append.  Chap.  XXXIII.  $  13. 

Chap.  XZXX.  1 44»  46* 
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thej  shall  first  come,  &c.  the  bodies  of  the  several  persons 
Bsmed  in  the  panel  annexed  to  the  writ,  jurors  summoned  in 
coort,  between  the  parties,  (naming  them,)  of  a  plea,  &c«  to 
ttska  that  jury. 

After  a  distringas  or  fmheas  corpora  had  issued,  with  a 
clause  of  nisi  privs^  if  the  cause  stood  over,  for  default  of  jurors, 
till  a  subsequent  term,  the  plaintiff  at  common  law  eoiild  not 
bate  had  a  venire  de  novo^y  unless  for  sdme  fault  in  executing 
or  retorning  the  distringas  or  habeas  corpora^  s  but  he  must 
have  sned  out  an  alias  or  pluries  distringai^,  or  habeas  corpora, 
far  bringing  in  the  same  jury.  And  still,  if  after  a  special }my 
has  been  struck,  the  cause  goes  off  for  default  of  jurors,  no 
aew  jury  can  be  struck ;  but  the  cause  must  be  tried  by  the 
jury  first  appointed^  And  the  same  jury  shall  serve  for  the 
^  trial  of  the  cause,  notwithstanding  an  intermediate  change  of 
flherifls'.  But  if  the  same  special  jurymen  are  struck  to  try 
several  causes  on  the  same  question,  and  the  court  being  dis- 
satisfied with  the  verdict  in  the  first,  direct  it  to  abide  the 
erent  of  another  cause,  they  will  also  on  motion  discharge  tlie 
sune  Kpecial  juryuien  from  trying  the  second  cause*.  Where 
a  common  jury  panel  was  returned,  together  with  a  special 
jary  panel^  and  no  special  jurymen  appearing,  the  cause  was 
tried  by  a  common  jury,  the  trial  was  set  aside^ 

With  regard  to  common  juries,  it  is  enacted  by  the  statute 
Th.S  W.  III.  c.  33.  4  1.  that  ^  if  any  plaintiff  or  demandant 
**  m  any  cause  depending  in  any  of  the  courts  at  Westminster, 
^  which  shall  be  at  issue,  shall  sue  forth  or  bring  to  any  sheriff, 
*  any  writ  of  venire  facias,  upon  which  any  writ  of  habeas  eor-^ 
'  para  or  tHstringas  with  a  nisi  prius  shall  issue,  in  order  to 
I**  the  trial  of  such  issue  at  the  assizes,  and  such  plaintiff  or 


'■i 


'Gift.  C.P«  83.  and  Re  a  Sannd.        'Cowp,4i3. 
Sj4.«.  (8).  *  sTauou  404. 

^  Gill».  C«  P.  9S.  5  Darof.  Sl  Em,       '  Holi  v.  Meadomrofi^  H.  56  Geo. 

^^  IILK.B. 

f  5Dara£&  EMW4S3* 

you  11.  3  K 

■A 


cc 


834  OF  THE  JURY  PBOCESS. 

<^  demandant  shall  not  proceed  to  the  trial  of  the  ipaid  issae 
^^  at  the  said  first  assizes  after  the  teste  of  every  sach  writ  o 
^^  habeas  corpora  or  distringas,  with  a  nut  priuSf  that  tbei 
**  and  in  all  such  cases,  (other  than  where  views  by  jurors  shal 
*^  be  directed*),  the  plaintiff  or  demandant,  whensoever  hi 
**  shall  think  fit  to  try  the  said  issue  at  any  other  assizes,  shal 
<<  sue  forth  and  prosecute  a  new  writ  of  venire  faeiaSf  directed 
'<  to  the  sheriff,  in  this  form :  That  vou  cause  to  come  anem^ 
«  before.  Sec.  twelve  free  and  lawful  men  of  the  neighbourhood 
of  A.  [now,  of  the  body  of  your  county,]  each  of  whom  h^i 
ten  pounds  a  year,  of  lauds,  tenements  or  rents,  at  the  least, 
by  wbom^  &c.  and  who  neither,  &c.  and  the  residue  of  the 
^'  said  writ  shall  be  after  the  ancient  manner ;  which  writ  beiof 
*'  duly  returned  and  filed,  a  writ  of  habeas  corpora  or  distru^ 
'*  gas9  with  a  nisi  priuSj  shall  issue  thereupon^  (for  which  the 
'^  aiicient  and  accustomed  fees  shall  be  taken,  and  no  more,  sf 
*'  in  the  case  of  the  phuries  Iiabeas  corpora  or  distringas,  wit|^ 
^'  a  nisi  prius,)  upon  which  the  plaintiff  or  demandant  sha( 
and  may  proceed  to  trial,  as  if  no  former  writ  of  venisf 
Jacias  had  been  prosecuted  or  filed  in  that  cause  >  and  so  totisf 
quofies  as  the  case  shall  require.  And  if  any  defendant  inf 
tenant^  in  any  action  depending  in  any  of  the  said  court^ 
shall  be  minded  to  bring  to  trial  any  issue  joiuied  agaimp 
him,  when  by  the  course  in  any  of  the  said  courts  he  maj 
lawfully  do  the  same  by  proviso,  such  defendant  or  tenao'i 
shall  or  may,  of  the  issuable  term  next  preceding  such  in- 
'*  tended  trial,  to  be  had  at  the  next  assizes,  sue  ou|;  a  ne^ 
venire  facias  to  the  sheriff,  in  form  aforesaid,  by  proviso . 
and  prosecute  the  same  by  writ  of  habeas  corpora  or  ,duH 
^*  tringas,  with  a  nisi  prius,  as  though  there  had  not  been  an^ 
^^  former  venire  facias  sued  out  or  returned  in  that  cause  ;  ^ami 
^*  so  toties  quoties  as  the  matter  shall  requireV 

The  venirei  and  distringas,  or  habeas  corpora,  are  directed 

^  Com.  Rep.  248*  !  2  SauDd.  336.  b. 

*  Append.  Chap.  XXXIlL  $  12. 
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according  to  the  award  of  these  writs*,  to  the  sheriff  of  the 
eoonty  in  which  the  action  is  laid,  or  of  an  adjoining  county : 
but  where  the  sheriff  is  a  party,  or  interested  in  the  cause,  they 
ire  directed  to  the  coroner*  ;  or  if  there  are  two  sheriffs,  and 
one  of  tiiem  is  interested,  to  the  other :  and  if  the  coroner,  as 
well  as  the  sheriff,  is  interested,  the  ve7iire  and  distringas  are' 
directed  to  elisors^.  In  a  county  palatine^  the  record  is  sent  by 
mittimus  to  the  justices  there,  commanding  them  to  issue  the 
jury  process,  and  when  the  cause  is  tried,  to  send  the  record 
back  again  to  the  court  above% 


In  point  of  formi  the  venire  and  distringas^  or  habeas  corpora, 
are  general  or  special.  Where  only  one  issue  is  to  be  tried, 
or  there  are  several  issues  of  the  same  nature,  the  venire  and 
£ttringas  or  habeas  corpora  are  general,  to  make  a  jury  of  the 
country  between  the  parties,  of  the  plea  or  action,  whatever  it 
My  be :  But  where  thei*e  are  several  issues,  in  fact  and  in 
hw,  or  several  defendants,  and  some  of  them  plead  and  others 
kt  judgment  go  by  default,  the  writs  are  special,  as  well  to 
try  the  issues  in  foct,  as  to  assess  the  damages  upon  the  issues 
in  law,  or  against  the  defendants  who  let  judgment  go  by 
default'.  If  the  deifendant  carry  down  the  cause  by  proviso, 
tile  following  clause  is  inserted  in  the  distringas^  or  hubeas  cor^ 
fsm:  Provided  always,  that  if  two  writs  shall  come  to  the 
ieriff,  he  shall  only  execute  and  return  one  of  them*. 

The  venire  facias  is  tested  on  the  first  day  of  the  term,  iii 
«  after  which  the  cause  is  to  be  tried ;  and  is  made  returnable 
oa  aome  day  before  the  trial,  being  a  general  return  day  or 
4sj  certain,  according  to  the  previous  proceedings':  If  in  a. 
toootry  cause,  the  venire  by  original  is  made  returnable  on 


i«* 


^Amtf  771. 


•a  Lil.  P.  R.  612.  617.  Lit.  Ene. 
676.  and  see  Append.  Chap,  XXXIIL 


*  Append.  Chap.  XXXIII.  §%94iCf,  f  14. 
Ji.  '  On  the  traverse  of  an  inquisitiOQ  out 

^1  LiLF.R.636.  ^jii#,77aaBdaee  of  Chancery,  the  vcmnkntnnMt  on 

iffcgcLCbaf* UUUU.  §  10^  il#  s  general  recura  day,  i  Wilt.  77. 
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the  last  genera]  return  ^y^  or  if  by  hiU^  on  the  last  day  of  th 
term*  before  the  assizes :  And  the  distringas  or  habeas  cotpin 
is  tested  on  the  quarto  die  post  of  the  return  by  original,  c 
by  bill  on  the  return  of  the  venire ;  and  made  r^turc 
able  on  the  first  gfeneral  return  day  or  day  certain,  in  ten 
time»  after  the  trial.  It  is  not  necessary  by  etiginal,  tbs 
there  should  be  fifteen  days  between  the  te^te  and  return  c 
thi  jury  process^ .  The  venire  facias  and  ditiringaSf  or  kabn 
&enrporUy  are  sued  out  together;  and  after  being  sealed,  (fc 
they  do  not  require  signing  in  the  King's  BenchS)  are  taken  t 
the  sheri£F*s  office  to  be  returned.  In  causes  which  stand  ovc 
from  one  sitling  to  another,  the  writ  of  distringas  or  Aabec 
ebfpora  should  be  regularly  altered  and  resealed,  preyious  t 
die  sitting  to  which  they  stand  over;  or  in  default  thereof,  th 
causes  cannot  be  tried% 

The  jury  returned  by  the  sheriff,  on  the  venire  facilBis,  is  com 
nwn  or  epecioL  A  common  jury  is  nominated,  summoned  am 
returned  by  the  sheriff,  pursuant  to  the  balloting  act,  (3  Gee 
II.  c.  25.)  §  8.  by  which  it  is  enacted,  that  **  every  sheriff  o 
^  other  officer^  to  whom  the  return  of  the  venire  fadM  jure 
^^  loreSf  or  other  process  for  the  trial  of  causes,  before  justice 
^'  of  assis^e  or  nisi  prius,  in  any  county  in  England,  doth  oi 
**  shall  belong,  shall  upon  his  return  qf  every  such  writ  0 
venire  facias^  (unless  in  causes  intended  to  be  tHed  at  bar 
or  in  cases  where  a  special  Jury  shall  be  struck  by  order  o 
^  rule  of  court,)  annex  a  (Nuiel  to  the  said  writ)  con^uninj 
^*  the  christian  and  surnamies,  additions  and  places  of  abode 
<<  of  a  competent  number  of  jurors,  named  In  the  li^  men 
*<  t lolled  in  the  act,  as  qualified  to  serve  on  juries,  (the  n^me 
<<  of  the  same  persons  t6  l>e  inserted  in  the  pan^l,  anneMdt 
««  every  venire  JaciaSy)  for  the  trial  of  all  issne%  at  the  sam 
^<  assizes,  in  each  respective  county ;  which  number  of  juroi 
"  ihall  not  be  llffts  than  forty-eight  in  any  county,  nor  moi 


'  Sui.  t%  Car.  It.  itat.  s.  c.  2.  f6.       habiOi  corpora  by  the  clerk  of  the  juri< 
*»  lolht  Commba  Pleu^  the  ^fHAm  it    IiUpbC.  P.  464. 
signed  by  the  prothbnotariet^  and  the       *  R.  E«  33  G^.IH.  K4  B» 
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*<  than  seventy  two,  without  direction  of  the  judges  appointed 
**  to  go  the  circuit,  and  sit  as  judges  of  aasize  or  nisi  priu^  in 
<^  such  county,  or  one  of  them ;  who  are  thereby  respectiv.ely 
<(  empowered  and  required,  if  he  or  they  see  cause,  l|^y  order 
"  under  bis  or  their  respective  hand  or  hands,  to  direct  a 
^  greater  or  lesser  number,  and  then  such  number  as  shall  be 
<'  80  directed  shall  be  the  number  to  serve  on  such  jury : 
"  and  that  the  writs  of  habeas  corpora  j%ratQrum%  or  di^trin* 
"  ^01,  subsequent  to  such  writ  of  ventre  facias  juratoreSf  need 
^  not  have  inserted  in  the  bodies  of  such  respi^ctive  writs,  th$ 
'^  names  of  all  the  persons  contained  in  such  panel;  but  it 

*  diall  be  sufficient  to  insert  in  the  mandatory  part  of  such 
*^  writs  respectively,  the  bodies  of  the  several  persoi^s  named  in 
"  ike  panel  to  this  writ  awhexed^  or  words  of  the  like  import, 
^  aD(l  to  aimex  to  such  writs  respectively,  panels,  containing 
*^  the  same  names  as  were  returned  in  the  panel  to  such  venire 
^faciaSf  with  their  additions  and  places  of  abode,  that  the 
"  parties  copcemed  in  any  such  trials  may  hftve  timely  notice 
*'  of  the  jurors  who  are  to  serve  at  the  next  assizes,  in-ord^r 
"  to  make  iheir  challenges  to  them,  if  there  be  caus^ :  and  that 
^  for  making  the  returns  and  panels  aforesaid*  Aod  annexing 
"  the  same  to  the  respective  writs,  np  ptber  fe^  or  tefiB  shaU 

*  be  taken,  than  wha^  wer^  then  allowed  \fj  ]aw  to  be  tak^n 
"  fpr  the  return  of  the  like  writs,  and  panels  ^n^ed  to  tb^ 
**  same ;  and  that  the  persons  named  i|i  nw\^  pai^ela  shall  be 
<*  sommone^  to  servp  on  juries,  f^t  the  th^q  next  ^spizes  or 
"*  msions  pf  nm^riltf^  for  the  ir^ppeptivd  9Q}ipti«8  to  1)9  ni^oied 
« ia  «0cb  writy,  and  np  oth^/' 

And  by  §  11.  *^  the  namp  of  «acb  fpd  ey^ry  Pfnpii  who 
^  Aall  ha  summoned  and  iippaqeUfvd  a^i  ^f^r^sf^d^  with  hjf 
^  idditioB  and  l\m  pla^e  of  \m  abode,  shail  bci  writ^n  in  sevis* 
"*  tal  and  dbtinct  pieces  of  parchui^nt  lor  paper,  being  all  as 
**  Mar  aa  may  be  of  equal  sisse  and  .bigaessy  and  shall  li^.de* 
!"  XvitnA  imtD  the  jnarshal  of  sucb  jadg*  «f  m^ise  pr  miprifiSp 
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^<  Sec.  who  is  to  try  the  cause  in  the  said  county^  by  the  under* 
^  sheriff  of  the  said  county,  or  some  agent  of  his ;  and  shall, 
*'  by  direction  and  care  of  such  marshal,  be  rolled  up,  all  as 
*'  near  as  may  be  in  the  same  manner,  and  put  together  in  a 
^^  box  or  glass  to  be  provided  for  that  purpose.** 

Upon  the  execution  of  a  writ  of  inquiry,  the  plaintiff,  we 
may  recollect,  sometimes  moves  the  court  for  a  rule  to  have  a 
good  jury%  which  is  a  better  sort  of  common  jory^ :  And  before 
the  introduction  of  special  juries,  this  rule  appears  to  have 
been  frequently  granted,  for  the  trial  of  causes  at  nisi  prius"". 

"  A  special  jury  is  nominated,  in  the  presence  of  the  attornies 
on  both  sides,  by  the  master  in  the  King's  Bench,  or  protho- 
notfiries  in  the  Common  Pleas,  who  make  out  a  list  of  forty 
eight  jurors,  from  the  freeholder's  book,  or  book  kept  by  the 
sheriff,  6f  persons  qualified  to  serve  on  juries ;  out  of  whom 
each- party  is  at  liberty  to  strike  twelve,  and  the  remaining 
tw^y  four-  iire  summoned  and  returned  by  the  sheriff. 
Special  juries  appear  to  have  been  first  introduced  in  the 
King's  Bench,  upon  trials  at  bar,  in  causes  of  g^eat  conse- 
quence'; 'wherein  the  codrt  would  anciently  make  a  rule,  upon 
motion  and  affidavit,  for  the  master  to  name  forty  eight  free- 
holders, and  thAt  Wch  party  should  strike  out  twelve,  by  one 
at  a  timb,  (the  plaintiff  or  his  attorney  beginnmg  first,)  and 
that  the  remainirig  twenty  four  should  be  the  jury  to  be  re- 
turned fair ''the  trial  bfth^'oause^  '  A  rule  having  been  made 
accordingly,  the  plaintiff's  attorney'  attended  the  master,  but 
the  defendant's  attorney  would  not  attend,  and  thereupon  the 
ini^eir  if 6n(inated  forty  eight,  in  the  presence  of  the  plaintiff's 
atiohsey  only:  Upon  a 'motion  to  «et  aside  this  nomination, 
the  dobrt -thooght  fit  to  order  a  new  jiiry  t6^  be^strucfk ;  but 
made  tt'u'iitanding  rule  for  the  future,  I  bat*  when,  the  -master  is 
to  striked'  a  jury,  he  shall  give  notice  to  the  attornies  on  both 
sidesT  to'be  present,' «nd  if  one  comes  and  the  other  4oe8  not. 


•  jtnie,  604.  •  I  Str.  265. 

J  5  Durnf-  &  East,  460.  ?  »  Lil,  P.  R.  laj. 
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he  that  appears  shall,  according  to  the  ancient  course,  strike 
oot  twelve,  and  the  master  shall  strike  out  the  other  twelve  for 
Um  that  is  absent*.  If  by  rule  of  court,  the  master  is  ordered 
to  strike  a  jury,  in  case  it  be  not  expressed  in  the  rule  that  he 
dmll  strike  forty  eight,  and  each  of  the  parties  shall  strikeout 
twelve,  the  master  is  to  strike  twenty  four,  and  the  parties  have 
BO  liberty  to  strike  out  any^ 


Analogous  to  the  practice  upon  trials  at  bar,  it  was  some- 

dmes  usual,  in  other  cases,  where  it  was  conceived  an  indiffer-- 

ent  jury  would  not  be  returned,  for  the  court  upon  motion  to 

order  the  sheriff  to  attend  the  master,  with  the  freeholder's 

book,  and  the  master,  in  the  presence  of  the  attornies  on  both 

sides,  to  strike  a  jury*^.     But  probable  matter  must  have  been 

Aewn  to  the  court,  to  induce  them  to  g^ant  this  rule^ :  and  it 

being  doubted,  whether  it  could  be  had  without  consent%  it 

was  declared  and  enacted  by  the  statute  3  Geo.  II.  c.  25, 

§  15.  that  *^  it  shall  and  may  be  lawful  to  and  for  his  majesty's 

**  courts  of  King^s  Bench,  &c.  on  the  motion  of  any  plaintiff 

^  or  plaintiffs,  defendant  or  defendants,   in  any  action  cause 

^  or  suit  whatsoever,  depending  or  to  be  brought  and  carried 

**  on  in  the  said  courts  of  King's  Bench,  &c.  and  the  said 

^  courts  are  thereby  authorized  and  required,  upon  motion  as 

^  aforesaid,  to  order  and  appoint  a  jury  to  be  struck,  before 

•*  the  proper  officer  of  each  respective  court,  for  the  trial  of 

*  any  issue  joined  in  any  of  the  said  cases,  and  triable  by  a 

^  jury  of  twelve  men,  in  such  ntianner  as  special  juries  have 

*^been,  and  are  usually  struck  in  such  courts  respectively, 

'^  apon  trials  at  bar  had  in  the  said  courts ;  which  said  jury, 

^  to  struck  as  aforesaid,  shall  be  the  jury  returned  for  the  trial 


of  the  said  issue." 


'•i»  1 


Upon  this  statute  it  was  holden,  that  the  fees  for  striking  a 


► 


*a  LO.  p.  B.  127.  I  Salk.  40J.  R. 
T.  8  W.  IIL  n;.  3.  K.  B. 
!  I  Salk.  40$. 


•  a  Lil.  P.  R.  i»3, 
'  Id,  ibid. 
'  Id.  1%%. 
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special  jury  should  be  paid  by  the  party  applying  for  it ;  bu 
that  the  other  expences  of  the  trial  should  abide  the  event  c 
the  Suit\  This  being  found  inconvenient^  gave  rise  to  th 
statute  24  Geo.  II.  c.  18.  ^  1.  by  which  it  is  enacted,  th^ 
^'  the  party  who  shall  apply  for  a  special  jury,  shall  not  cml 
^<  bear  and  pay  the  fees  for  striking  such  jury,  but  shall  als 
'<  pay  and  discharge  all  the  expences  occasioned*  by  the  tria 

of  the  cause  by  such  special  jury ;  and  shall  not  have  aa; 

any  further  or  other  allowance  for  the  same,  upon  taxatioi 
^*  of  costs,  than  such  party  would  have  been  entitled  unto,  i) 
**  case  the  cause  had  been  tried  by  a  common  jury,  unless  tb 
**  judge'before  whom  the  cause  is  tried,  shall  immediate^  afle 
^f  the  trialf  certify  in  open  court,  under  his  hand,  upon  th 
'^  back  of  the  record,  that  the  same  was  a  cause  proper  to  b' 
<^  tried  by  a  special  jury  V  And  by  the  same  statute»  §  2 
<^  no  person  who  shall  serve  upon  a  special  jury,  shall  be  al 
**  lowed  or  take,  for  serving  on  any  such  jury,  more  than  tb< 
*'  judge  who  tries  the  cause  shall  think  just  and  reasonable 
^'  not  exceeding  one  pound  one  shilling,  except  in  causes  when 
^'^  a  view:  hath  been  directed.**  k  certificate  for  a  specia 
jury  cannot  be  granted  on  the  above  statute,  the  day  after  th( 
iriftiv 

V 

$ipce  the  making  of  this  statute^  the  motion  for  a  specia 
jury  is  become  a  motion  of  course,  requiring  only  the  signa< 
ture  of  a  coufisel  or  serjeaot;  upon  which  a  rule  is  drawn  u[ 
by  the  clerk  of  the  rqles  in  the  King*s  Bencli^  or  secondaries 
ii|  the  Common  Pleas,  and  an  appointment  obtained  thereoi 
^rom  the;  maif^r  in  the  former,,  or  prothonotaries  in  tbe  lattei 
f QWt,. to  oonpditate  the  forty  eight:  Which  rule*  in  the  King' 
Bench,  should  be  drawn  up  and  served  in  Loudon  and  Middle 
sex,  oii  or  before  tbe  day  preceding  the  adjournment  day  afte 


*,  1a*  ,,'  ..  '— '^ 


mm 


*  Say.  Colts*  i8i.  s  Str.  io8o*  Qaa.  ^  j  Campb.  316. 

Tt.  C.  p.  138.  Barnes,  123.  S.  C.  '  Append.  Chap.  XXXIII.  (  17 ;  an 

^  In  ciiminal  cas«^  the  judge  cannot  for  ti»  hile  lor  a  s^eda} fbrv  in  tbexlx 

ctrtify  for  the  costs  of  a  specii}  jury,  x  chequer,  see  id.f  19^-  v  ^  - 
£qp.  Rep.  229* 
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eacbterm*.  A  copy  of  this  rule  and  appoinlment  is  served 
ipoD  the  opposite  attorney,  and  also  on  the  under-sherifi;  vrho 
attends  the  master  or  prothonotaries,  at  the  time  appointedt 
fith  the  freeholder's  book ;  and  the  nomination  being  made, 
lists  of  the  pei-sons  nominated  are  made  out  for  each  party,  by 
the  master^s  or  prothonotaries'  clerk-  Another  appointment 
k  then  obtained  from  the  master  or  prothonotaries,  to  re-- 
Aice  the  jury,  and  served  on  the  opposite  attorney;  upon 
wkich  the  attornies  on  both  sides  should  attend,  and  the  master 
or  prothonotaries  will  strike  out  twelve  names  for  each  of 
tbeoi,  lieg^nniog  with  the  plaintiff  first,  or  if  either  of  the  at* 
tsroies  Ao  not  attend,  he  will  strike  out  twelve  names  for  him 
tkat  is  abselli^  The  plaintiff,  it  seems,  ought  in  all  cases^to 
ae  out  the  jary  process  in  the  Ring's  Bench,  even  though 
tke special  jury  be^moved  for  by  the  dc^fendant^;  and  in  Lon- 
Am,  he  chuaes  his  own  officer  to  summon  them :  But  in  the^ 
Common  Pleas,  it  is  said  to  be  usnal  for  tlio  defendant,  if  lie 
wit  for  a  special  jury,  to  sne  out  the  jury  process^ 

The  facility  of  obtaining  a  rule  for  a  special  jury  is  attended 
with  this  inconvenience,  that  when  the  cause  is  to  be  tried  at 
a  sitting  in  term,  the  defendant,  by  obtaining  it,  may  put  .off 
the  trial  till  the  sittings  after  term,  it  not  being  usual  to  try 
ipecial  jary  causes  in  term  tkne ;  by  which  means,  the  pbtiotiff 
ii  delayed  from  getting  judgment  till  the  next  term,  which 
My  be  at  the  distance  of  some  months.  ^  To  obviate  this  in- 
Mf  enience,  it  is  usnal^  in  the  King's  Bendi,  where  a  rule  for 
iipee ial  jory  has  been  obtained  foir  the  mere  piirpose  of  delay, 
tinove  the  court,  on  ah  affidavit  of  the  circuoistances,  for  a 
ndeto  shew  cause  why  the  role  for  a  special  jwpy  should  oot 
W discharged;  which  the  court  will  make  absolute,  oo  an 
iftdavit  of  service,  unless  good  caus^  b^  idiewn  to  the  contrary, 
h  the  Common  Pleas,  the  eotirt  wiU  not  discharge  the  rule 


•U.T.  30  Geo.  in.  R.  H.  44  Geo.       "^  liofi  K:  Bl  393.  ' 

RLI^B.  10  East,  1^4  Cimfb.  Intrett  -  '  -  ^  tftp.  G«  P.  4  -Ed.  397.  wejgimre  ; 
01  ..  and  «ce  Imp.  C.  P.  5  Ed.  396,  7. 
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for  a  special  Jury*;  but  when  delay  is  sugrgested  as  the  true 
lilotive  for  the  application  for  a  special  jury,  and  this  is  not 
satisfactorily  denied  on  the  part  of  the  person  applying*,  they 
will  direct  the  cause  to  be  tried  in  teroo-time,  nnless  such  terms 
are  submitted  to  as  obviate  the  objection ;  and  giving  judg- 
ement of  the  term,  is  not  in  all  cases  satisfactory. 


In  actions  o(  waste f  trespass  quare  clausum  fregUf  and  other 
actions,  where  it  appears  to  the  court  to  be  proper  and  neces- 
sary that  the  jurors,  whether  common  or  special,  who  are  to 
try  the  ^issues,  should,  for  the  better  understanding  of  the  evi- 
dence, have  a  vtew  of  the  messuages,  lands  or  place  in  questioOt 
the  court  i3  authorized  by  the  statute  A  Ann.  c.  16.  §  8*.  '^  to 
'^  order  special  writs  of  distringas  or  habeas  corpora  to  issue, 
^'  by  which  the  sheriff,  or  otlier  officer  to  whom  they  are  di- 
«<  rected,  shall  be  commanded  to  have  six  out  of  the  first  twelve 
**  of  the  jurors  named  in  such  writs,  or  some  greater  number 
**  of  them,  at  the  place  in  question,  some  convenient  tio^e 
**.  before  the  trial,  who  then  and  there  shall  have  the  matters 
'<  in  question  shewn  to  them,  by  two  persons  in  the  said  writs 
«  named,  to  be  appointed  by  the  court^ ;  and  the  said  sheriff 
^'  or  other  officer^  who  is  to  execute  the  said  writs,  shall,  by  a 
^^  special  return  upon  the  same,  certify  that  the  view  hathi 
*'  been  had,,  according  to  the  command  of  the  said  writ.'^  And 
by  the  3  Geo.  II.  c.  25.  §  14.  "  where  a  view  shall  be  allowed 
'*  in  any  caose^.in  such  case  six  of  the  jurors  named  in  sucii 
**  panel,  or  more,  who  shall  be  mutually  consented  to  by  the 
<^  parties  or  their  agents  on  both  sides,  or  if  they  cannot 
<<  agree,  shall  be  named  by  the  proper  officer  of  the  respective 
^  courts  of  King's  Bench, '&c.  for  the  causes  in  their  respec 
^'  tive  courts,  or  if  need  be,  by  a  judge  of  the  respective  courts 
^'  where  the  cause  is  dep^,Ilding,  or  by  the  judge  or  judges  be- 
**  fore^  .whom  the  cause  shall  be  brought  oi\  to  trial  respep- 


*  4  Tauot.  470*  ^  Append.  Cbap,  XXXIII.  |  ax,  a< 
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*'  titrely,  shall  hare  the  yiew,  and  shall  be  first  sworn  apon  the 
"  jnry  to  try  the  caose/' 

Before  the  statute  4  Ann.  c.  16.  there  could  have  been  no 
fiew,  till  after  the  cause  had  been  brought  on  to  trial ;  when, 
if  the  court  saw  the  question  involved  in  any  obscurity,  which 
nig'ht  be  cleared  up  by  a  view,  the  cause  was  put  off,  that  the 
orom  might  have  a  view  before  it  came  on  again\  Upon 
bis  statute,  it  had  become  the  practice  to  grant  a  view  of 
onrse,  upon  the  motion  of  either  party  :  And  a  notion  hav- 
og  prevailed,  that  six  of  the  first  twelve  upon  the  panel  must 
tlent I  upon  the  view,  and  appear  at  the  trial,  and  that  if  they 
id  not,  the  cause  mnst  be  put  off,  the  judges  thought  it  their 
uty  to  interfere,  and  to  take  care,  that  their  ordering  a  view 
boold  not  obstruct  the  course  of  justice,  and  prevent  the  cause 
rom  being  tried  :  for  they  were  all  clearly  of  opinien,  that  the 
ct  of  parliament  meant  that  a  view  should  not  be  granted, 
mless  the  court  were  satisfied  that  it  was  proper  and  neces- 
ary ;  and  they  thought  it  better,  that  a  cause  should  be  tried 
ipon  a  view  had  by  any  six,  or  by  fewer  than  six^  or  even 
without  any  view  at  all,  than  that  the  trial  should  be  delayed 
Tor  a  great  length  of  time.  Accordingly  they  resolf  ed,  not  to 
order  a  view  any  more,  without  a  full  examination  into  the 
propriety  and  necessity  of  it,  unless  the  party' applying  would 
come  into  such  terms,  as  might  prevent  an  unfair  use  being 
made  of  it*^.  Agreeably  to  this  resolution,  they  required  a  con- 
sent, which  has  ever  since  been  made  a  part  of  the  rule,  that 
ia  no  case  no  view  be  had,  or  if  a  view  be  had  by  any  of  the 
jarors,  though  tiot  six  of  th6  fint  twelve,  or  of  those  mutually 

coQseoted  to  by  the  parties  or  their  agents,  yet  the  trial  shall 
^  proceed,  and  no  objection  be  made  on  either  side  on  account 

thereof,  or  for  want  of  a  proper  return  to  the  writ''. 

* 

In  actions  of  waste,  and  trespass  ^are  eUmsmn  f^egit,  the 

'iBiir.s53.  2  Salk.66^.  ii-East,       ^  Id.  257.  and  tot  •.  Appends  Cbafi. 
184.  XXXIII.  $  I9»  so. 

!  1  Bur.  253. 
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necessity  for  a  view  in  general  appears  on  the  face  of  the 
pleadings  ;  and  in  other  cases,  the  motion  for  it  is  become  a 
motion  of  course  in  the  King's  Bench,  requiring  only  counsers 
signature;  upon  which  a  rule  of  court'  is  drawn  up  in  term 
time,  or  a  judge's  order  in  vacation  :  But  in  the  Common 
Pleas,  it  is  said  that  a  rule  for  a  view  is  never  granted  with* 
out  an  affidavit  in  any  case,  except  in  an  action  ofwaste^;  and 
therefore  in  other  cases,  an  application  must  be  made  for  the  * 
.rule,  to  the  court  in  term  time,  on  an  affidavit  of  the  circum- 
stances^ ;  and.  in  vacation^  a  judge's  order  for  it  cannot  be  ob- 
tained, without  the  consent  of  the  opposite  attorney''.     Ln  the 
Exchequeri  the  court  will  not  grant  a  view  of  the  premiseSf  is 
where   the  question   may    he  tried  by   the  productioq  of  it  s 
mpdel%  X 


s 


The  rule  for  a  view  is  made  oqt  by  the  clerk  of  the  rules  in  h 
the  King's  Bench,  or  secondaries  in  the  Common  Pleas ;  and  ^ 
it  is  always  mada  a  p^fl  of  the  rule  or  order,  that  the  expence§  i 
of  taking  the  view,  shall  be  equally  borne  by  both  partieif  ^i 
and  that  no  evidence  shall  be  given  on  either  side,  at  the  time  i« 
of  taking  thereoT^    Snt  it  h^  beep  holden>  that  on  a  YieWt  \ 
the  sbewers  may  shew  marks,  bonndariesy  ^c^  to  enlighten  tbA  i 
rieiwers;   and  mfiy  say  to  them,  ^  these  ar^  the   places  to  e 
wh^ch  we  shall  adapt  our  evidence  on  the  trial^^/'     Before  the 
role  or  order  is  drawii  upi  4n  ppplieatipn  should  be  m^p  tsi 
the  opposite  a^torMy,  for  the  mime  of  bis  ^hewer}  Mcl  thff 
names  of  both  showers  must  he  ips^ed  in  the  raloor  ordoff 
and  also  ia  the  writ  ^distring^\  or  habeas  cfnjMr^f  &<5.  wi* 
the  time  and  ^lapepf  ^e^tiiig  for  proceeding  on  the  view,    (f 


■  Append.  Chajp.  XXXIII.  f  19,  »o.  ^    «  Price,  130. 

29.  '  r  Append.  Chiq^.  XXXIII.  f  i$,'feo. 

^  Barnes,  ^6y»  24,  a6.  29. 

.'A^|»ciid*  Chi^,  TSSfJ^llh    i  ^1-  «>  Barnes^  4s9- 

For  the  form  of  the  rule  in  C.  P.  aee  U.  ^Append.  Chap.  XXXIII.  §  %i,  2. 

}  24.  and  for  the  form  of  the  nxle  in  the  aj* 

Excheqier,  4ce  r</.  J  2«.     '  !  /'.  J  »S'  i^ 

f  Imp.  C.  P.  599- . 
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the  opposite  attorney  will  not  name  a  shewcr,  an  appointment 
for  that  purpose  shonld  be  obtained  on  the  rule^  from  the 
muter  or  prothonotaries ;  who,  in  case  of  non-attendancoi  will 
Mme  one  er  partt^.  The  rule  or  order  being  drawn  up,  a 
copy  of  it  mast  be  served  on  the  opposite  attorney,  and  the 
original  left  with  the  sheriff,  together  with  the  names  of  the 
jorars,  if  special^  4ind  he  will  summon  them ;  if  common^  he 
irill  sammon  such  as  he  thinks  proper. 


The  next  circumstance  to  be  attended  to  is  the  evidence ; 
for  unless  the  parties  are  prepared  to  prove  their  allegations, 
it  is  needless  for  them  to  go  to  trial :  And  herein,  there  are 
two  things  to  be  principally  considered  in  every  action,  first, 
what  is  to  be  proved  ;  and  secondly,  the  manner  of  proving  it. 
The  evidence,  in  all  cases,  is  governed  by  the  pleadings;  it 
being  necessary  to  prove  every  thing  that  is  put  in  issue,  and 
ao  more*     On  the  general  issue,  the  plaintiff  must  prove  the 
whole  of  his  case ;  but  on  a  special  issue,  it  is  only  necessary 
to  prove  the  particular  point  referred  to  the  jury  ;  for  what- 
ever b  not  expressly  denied,  is  admitted  by  the  pleading^. 
Tlie  ttianner  of  proof  depends  on  the  nature  of  the  evidence, 
winch  is  written  or  unwritten*^ :  the  former  is  of  a  public  or 
phoatt  nature,  and   is  either   found   in  the  custody  of  the 
psrties,  or  of  third  persons ;  the  latter  arises  from  the  testimony 
of  svifMsjef  •    In  general,  the  parties  must  ceme  prepared  with 
the  best  existing  evidence,  the  nature  of  the  case  admits  of; 
■id  ikut  witnesses  mtfrt  be  such  as  are  not  interested  in  the 
Ofent  of  the   suit*.      But   when  an  objection   is    made  to  a 
witness,  (hat  admits  of  any  doubt,. the  courts,  of  late  years, 
Wve  endeavoured  as  far  as  possible,  consistently  with  the  old 
eiioo,  to   let  the  objection  go  to  his  credit,  rather  than  his 


^Gik  EtiiL  5.  Bul.M.  Pri.  2%u 
?€•••  tmf.  Htrdw.  3 58.   4  Bar. 


2251.  3  Durnr«&  East,  27. 

^  Same  casei;  t  Durpf.  &  East,  300. 
and  lee  the  statute  46  Geo.  III.  c.  37. 
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The  mode  of  procuring  the  attendance  of  witnesses  is  by 
subpcena  ad  testificandum ;  which  is  a  judicial  writ,  issued  on 
a  proper  pracipe\  commanding  them  to  appear  at  the  ttial, 
to  testify  what  they  know  in  the  cause;  on  the  part  of  the 
plaintiff  or  defendant,  as  the  case  is,  under  the  penalty  of  one 
hundred  pounds  each^.  Four  witnesses  only  can  be  pot  ki 
one  writ  of  sulfpoena'^ ;  and  therefore  it  is  frequently  necessary 
to  have  several  writs,  which  are  signed  and  sealed.  And  if 
a  cause  appointed  for  one  sitting  be  made  a  remanet^  the  suh^ 
p4ena  must  be  re-sealed  and  re-served^ :  it  having  been  de- 
termined,  that  where  a  notice  of  writing  is  given  in  such 
case  for  the  last  sitting,  instead  of  a  subpcena^  the  court  will 
not  grant  an  attachment  thereon  against  the  witness  for  non« 
attendance*. 

If  a  witness  have  in  his  possession  any  deeds  or  writings^ 
which  it  is  deemed  necessary  to  produce  at  the  trial,  there 
should  be  a  special  clause  inserted  in  the  svhpcma^  called  a 
duces  tecum,  commanding  the  witness  to  bring  tbem  with  him^; 
or  if  deeds,  &c.  are  in  possession  of  the  opposite  party,  his  at- 
torney or  agent,  a  notice  should  be  given  to  produce  them^ 
The  writ  oi subpcena  duces  tecum  is  the  regular  and  established 
process  of  the  court ;  and  though  it  was  formerly  doubted^, 
yet  it  is  now  settled,  that  this  process  is  of  compulsory  ob- 
ligation, on  the  witness,  to  produce  the  deeds  or  writings  re- 


for  declaring  the  law,  with  reapect  to  ^  IJ»  §  34. 

witnessea  refuaiog  to  aoawer.    And  for  ^  Cowp.  846. 

the  law  of  evidence  in  general,  and  what  *  SyJenham  y.  Rand^  T,  24  Geo.  IIL 

evidence  ia  reqmred  in  particular  caaes,  K.  B. 

and  the  competency  or  incompetency  of  «  Same  caae ;  Gillcti  r.  Mawman,  T. 

witoesaea,    see  Triali  per  pait  /   GU"  47  Geo.  IIL  C.  P. 

herCs  Law  of  Enndtnct ;  the  Abridge-  ^  Append.  Chap.  XXXIII.    §   36. 

menu  of  Ftmr  and  Bacoih  tit.  Ewkitcej  and  aee  CkrPs  Manual f  3 1. 7%r/.  Brmj» 

Cowyn^s  Digest,  tit.  Tetimoignei  Butter's  304.  Offl  Brev.  385. 

and  Eifunasi^i  Nut  Prius  /   and  the  '  Append.  Chap*  XXXIII.  §  3ft. 

^reatisea    on  Evidence,   by  Pcate  and  "^  z  £<p«  Rep.  405.   4  £^   Rep, 

PhilB/ips.  45,                         .             ,    * 
f  Af^end.  Chap.  XXXIII,  $33, 
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qoired  of  him,  which  he  has  in  his  possession,  and  which  he 
bas  no  lawfal  or  reasonable  excuse  for  withholding ;  of  the 
Tftlidity  of  which  excuse  the  court,  and  not  the  witness,  is  to 
JQiIge\    And  a   person   in  possession  of  any   paper  who  is 
served  with  a  subpoma  duces  tecum^  is  bound  to  produce  it, 
whether  the  paper  belong  to  him  or  not^.    But  a  notice  is 
made   use  of  where  written  evidence  is  in  the  hands  of  an 
adverse  party ;  in  which  casOt  though  he  is  not  perhaps,  in 
strictness  of  law,  bound  to  produce  it  against  himself,  yet  he 
may  produce  it ;  and  therefore  the  party  who  wants  it  cannot 
be  permitted  to  supply  its  place  by  the  next  best  evidence, 
nor  to  observe  upon  a  refusal  to  produce  it,  without  proving 
m  notice  to  the  adverse  party  or  his  attorney,  having  first 
shewn  that  it  was  in  his  possession  or  power.     It  was  formerly 
the  practice,  in  actions  of  trover  for  bills  of  exchange,  to  give 
notice  to  produce  them  at  the  trial"":  But  it  has  been  lately 
determined,  in   the  couil  of  King's  Bench,  that  such  notice 
If  mmecessary"^.     And  where  a  notice  is  required,  it  need  not 
be  given  to  the  defendant  himself,  even  in  penal  actions; 
notice  to  his  attorney  or  agent  being  deemed  sufficient*.     But 
the  giving  of  notice  to  produce  deeds,  &c.  must  be  proved 
at  the  trial,  before  the  party  can  insist  on  the  production  of 
them :  It  is  not  sufficient  that  the  attorney  admits  the  receipt 
of  the  noticed    If  a  defendant  call  on  the  plaintiff  to  produce 
aittie  trial  a  deed  in  his  custody,  to  which  the  plaintiff  is  a 
party,  and   under   which  be  claims  a  beneficial  estate,  it  is 
not  necessary  that  the  defendant  should  call  the  attesting  wit- 
ness, to  prove  the  due  execution  of  the  deed,  when  produced^ 
On  a  notice  to  produce  books  of  account,  if  they  are  not  pro- 
duced, this  circumstance  affords  no  legal  ground  for  any  in- 
ference respecting  their  contents;  but  merely  entitles  the 


*9Eait|  473.  Esp.  Rep.  46.  as  to  the  time  when  the 

)  6  Eip.  Rep.  1 1 6.  notice  should  be  giren* 

*  V  E^. R^«  50.  '  I  Esp.  Rep.  si6» 

^TioDt.  868.  PerGUhfJ.  s  3  Taunu  6o. 

'3  Dumf.  &  East,  306.  and  see  5 
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opposite  party  to  prove  their  contents  by  parol  evide 
And  where  such  a  notice  has  been  given,  if  the  party  g 
it  call  for  and  inspect  the  books,  it  does  not  make  th^no 
dence  for  the  other  party  to  whom  they  belong^ 

The  ^fibpcma  behig  issued,  a  ticket  should  be  mad< 
for  each  witness^,  and  personally  delivered  to  himS  a  re: 
able  time  before  the  day  of  trial ;  for  witnesses  ought  to 
a  convenient  time,  to  put  their  own  afiairs  in  such  ord€ 
that  their  attendance  upon  the  court  may  be  of  as  little 
Judice  to  themselves  as  possible* :  and  notice  in  Londo 
two  in  the  afternoon,  for  the  witness  to  attend  the  sittin 
Westminster  that  evening,  has  been  held  to  be  too  « 
Where  the  witness  lives  within  the  weekly  bills  of  morti 
it  is  usual  to  leave  a  shilling  with  the  subpiBua  ticket  \ 
where  he  lives  at  a  greater  'distance,  be  is  not  obliged  to  at 
unless ^ his  reasonable  expences  are  paid  or  tendered  him. 
only  for  going  to,  but  also  for  returning  from  the  t 
and  where  less  is  offered,  the  witness  is  not  obliged  to 
to  the  court's  allowing  him  more  when  he  comes  to  the  t 
for  perhaps  the  party  may  not  call  him,  and  then  it  mr 
difficult  for  him  to  get  home  again^ 

If  the  witness,  not  having  a  sufficient  excuse,  negle 
attend  upon  the  subpcenUf  he  is  liable,  in  the  King's  B( 
to  be  proceeded  against  three  ways ;  first,  by  attachment 
a  contempt  of  the  process  of  the  court' ;  secondly,  by  a  sp 
action  on  the  case  for  damages,  at  common  law*^ }  and  tbi 
by  action  on  the  statute  5  Eliz.  c«  9.  §  12.  for  the  penal 


•  3  Campb.  363.  •  i  Str.  510. 

^  Id.  2IO,  And  sec  further  at  to  die  '  a  Str.  1 150. 13  East,  16.  faj. 

subjutna  4mcn  Ucum^  and  notice  to  pro-  more  fully  suted*  x  Blac.  Rep. 

duce  written  instnimeotS}  Peake^s  E?id.  H.  filac.  49. 

97.  107.  19I9  2.   IJ.  Append.  Ch,ap.  •  i  Str.  510.  z  Str.  810. 1054^ 

XXXIX.  Phillipps's'Evid.  ;•  214.  i  Cowp.  ^86.    Doug.  561.   JnUi 

Campb.  i4«  7" 

^  Append.  Chap.  lUUSIlIL  $  35.  f  Doug.  56 1. 

1 2  Sir.  1054, 
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toi  pounds,   and  also  foF  the  farther  recompence  given  by 
lilt  statute,  if  it  has  been  previously  assessed  by  the  court  out 
of  which  the  process  issued*.    An  attachment  lies  against  an 
attorney  ia  the  cause,  for  not  attending  upon  a  subpcmaf  to 
pve  evidence  of  collateral  facts'";  and  it  may  be  even  had 
against  a  peer  of  the  realm^.    Also,  by  the  mutiny  aci"^,  "  all 
witnesses  duly  summoned  by  the  judge  advocate,  or  person 
oficiating*  as  such,  who  shall  not  attend  on  courts  martial, 
ahall  be  liable    to  be  attached  in  the  court  of  King's  Bench, 
&c  upon  complaint  made  to  the  said  court,  in  like  manner 
m  if  saeh  ivitness  had  refused  to  attend  on  a  trial,  in  any  cri- 
Binal  proceeding  in  that  court.*'     But  in  order  to  ground  thiy 
rammary  mode  of  proceeding,  it  is  necessary  to  prove  that 
the  witness  was  personally  served*,  and  that  his  reasonable 
espeoces  were  paid  or  tendered  him^     The  motion  for  an 
sttachittent  against  a  person  subpoenaed  as  a  witness,  for  not 
I  tftendingt  should,  as  in  other  cases  of  contempt,  be  brought 
forward  as  soon  as  possible :  and  therefore  the  court  refused 
tu  ^^taphment  in  Hilary  term,  for  n(m-atten.dance  at  the  pre- 
ceding summer  assizes,  and  left  the  party  to  his  civil  remed}'. 

In  the  Common  Pleas,  it^has  not  been  usual  for  the  court  to 
^gnuit  an  attachment  against  a  witness  for  non-attendance  upon 
s  mhprnnfi;  but  the  party  aggrieved  has  been  left  to  his  re- 
medy by  actiouN    And  in  a  late  case,  that  court  refused  an  at- 


t 


'l>«g.S6i. 

^%tnr.  Sio.  s  Ld«  Raym.  1^28. 
'&C.  Cowp.  845,  tmt  see  3  Bor« 
1H7. 

*&j.&ep.   JO.  I  Wila.  33a,  S.  C. 
^M«idEr«i/fy  199. 

'  53  Geo.  III.  c.  17.  fa;. 
'iScr.ios4« 

'M   si 50*     I  Blac.    Rep.  36.  8 

313.    13  Eatt,  1 6.  (a).     But 

ts  Mt  Decptfaqr,  opoo  lumnioning  a 

I  before  ooomdMioiiers  of  baQknipt, 

^kesyniaed  touching  the  banknipt's 

[Acd^  to  tender  him  the  expeaces  of 

3  L 


his  journey  before-hand;  though  if  he 
be  in  hct  without  the  means  of  taking 
the  journey,  it  may  be  an  excnso  for 
not  obeying  the  summons.  ^  £as|,  319. 
The  rule  is,  that  the  witness  must  at* 
tead,  and  is  entitled  to  hare  his  rpasoo- 
able  expences,  to  be  settled  by  the  com- 
missioners, a  Rose,  75. 

« V.  Si.  Ltger,  H.  37  Geo,  m. 

K.B. 

^  Banes,  33. 35. 497.  ft. Reg*  435. 
I  H.  Blac.  49.  and  aee  13  £aft|  i6* 
(a).  ^nU,j^. 
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tacbment  against  a  witness,  who  being  mbpd^nad  withou 
particular  notice  when  the  cause  would  come  on«  left  tb 
court  to  attend  to  urgent  business;  the  cause  having  beei 
tried  ill  his  absence,  and  the  plaintiiF  nonsuited  for  want  o 
his  evidence^.  So  an  attachment  was  refused,  where  th 
witness  was  induced  to  leave  the  conrt,  by  the  representa 
tion  of  the  adverse  attomey^  So  where  the  witness  resr 
ded  twenty  four  miles  from  the  assize  town«  and  bis  ex< 
pences  were  not  tendered  to  him  till  the  evening  before  the 
trial,  the  court  would  not  grant  an  attachmentf :  And  in 
general,  they  will  not  grant  an  attachment  against  a  witnen 
for  not  appearing  to  give  evidence,  unless  a  clear  case  of  con- 
tempt be  made  out  against  him^. 

When  the  witness  is  detained  in  prison,  a  habeas  eofpus  ac 
testificandum*  is  necessary,  to  bring  him  up ;  for  which  an  ap 
plication  is  made  to  the  court  or  a  judge,  upon  an  affidavit 
sworn  to  by  the  party  applying^  stating  that  he  is  a  ma 
terial  witness,  and  willing  to  attend^ ;  and  if  he  be  at  a  dis 
tance,  the  court  will  expect  it  to  be  specially  shewn  bow  b 
is  materials  Upon  this  application,  the  court  in  their  dis 
cretion  will  make  a  rule,  or  the  judge,  if  he  think  propel 
will  g^ant  his  fiat  for  the  writ,  which  is  then  sued  out^  signe 
and  sealed.  And  the  court  of  King's  Bench,  in  one  instance 
issued  a  writ  of  habeas  corpus  ad  testificandumf  to  bring  tr 
a  prisoner  to  give  evidence  before  an  election  committee  c 
the  House  of  Commons,  on  affidavit  of  service  of  a  rule  t 
shew  cause  on  the  different  persons  concerned,  no  caosi 
being  shewn^.  But  doubts  having  arisen,  whether  the  justice 
of  his  majesty's  courts  of  record  at  Westminster  had  power  U 
award  writs  of  habeas  corpus,  for  bringing  persons  detaind 


•rtW 


•  5  Taunt.  260.        -  *  Cowp.  672.  Per  Cur.  H.  20  Gd 
^  A/«  262.  Ill*    K.  B.  Rex  y.  Murroff  VL  3 

*  6  TauDt«  9.  X  Marrii.  410.  S.  C.  Geo.  III.  K.  B.  Peake's  EtIcL  192, 

'  Id.  ibid.  Ante,  497.  '  Standard  r.  £aicr,  M.  26  Geo.  II 

•  Append.  Chap.  XXXIII.  f  39.  K.  B. 

'Id.  f  37.  »  4  East,  587. 

*  Forte8.  396. 
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in  custody,  under  civil  or  criminal  process,  before  courts  mar- 
tial,  coaimissioners  of  bankrupt,  commissioners  for  auditing 
the  public  accounts,  or  other  commissioners  acting  under  com- 
mission or  warrant  from  his  majesty  ;  it  was  enacted,  by  the 
rtitute  43  Geo.  III.  c.  140.  that  ''  it  shall  be  lawful  for  any 
"jadge  of  his  majesty's  court  of  Ring's  Bench  or  Commou 
*  Pleas  respectively,  or  fox:  any  baron  of  his  majesty's  court 
^  of  Exchequer^  of  the  degree  of  the  coif,  at  bis  discretion, 
**  to  award  a  writ  or  writs  of  habeas  corpus^  for  bringing  any 
**  prisoner  or  prisoners  detained  in  any  gaol  or  prison,  in  that 
^  part  of  the  united  kingdom  of  Great  Britain  and  Irelaiid 
^  called  England,  before  any  court  martial,  or  before  any 
^  commissioners  of  bankrupt*,  commissioners  for  auditing 
**  the  public  accounts,  or  other  commissioners,  acting  by 
^  virtue  or  under  the  authority  of  any  commission  or  warrant 
^  from  his  majesty,  his  heirs  or  successors,  for  trial,  or 
^  to  be  examined  touching  any  matter  depending  before  such 
^  coorts  martial  or  commissioners  respectively  ;  and  the  like 
^  proceedings  shall  be  had  upon  such  writ  or  writs  of  habeqs 
**  corpuSt  so  to  be  awarded  as  aforesaid,  as  by  law  may 
^  DOW  be  bad  upon  writs  of  habeas  carpus,  for  bringing 
^  persons  detained  in  gaol  before  magistrates  or  courts  of 
^  record,  for  such  purposes  as  aforesaid/'  The  application 
fer  a  habeas  corpus  under  this  statute,  ought  to  be  made  to 
t  judge  out  of  court*". 


'Bjthesutate  5  Geo.  II.  c.  30.  ^  6.  **  of  bis  or  her  last  extminatioDy  al- 

habopcs  to  custody  upon  mesne  process,  ^  though  charged  in  execution,  shall  be 

were  to  be  brought  before  the  commis-  **  brought  before  the  commisnooers,  to 

and  the  expeoce  thereof  paid  *<be  examined  by  them,  in  the  same 


of  the  ctute;  if  in  execution,  the  *' manner  as  is  now  practised  with  respect 

I^ONBissiooerf  were  to  attend  them  in  *^  to  bankrupts  in  custody  on  mesne  pro* 

frisoo      And  now,   by  the  statute  49  **  cess ;  and  the  gaoler  or  keeper  of  the 

Geo.  Ill    c    121*  $   13.  reciting  that  <<  prison  in  which  such  bankrupt  is  or 

iocoof eniences  had  arisen  from  the  *<  shall  be  confined,  shall  be  fiiUy  indem- 

of    the    aueodance   of  com-  "  nified  by    the  warrant  of  the  com« 

of  bankrupt  m  prisoo,  to  take  '<  missioners,  for  bringing  up  soch  bank* 

CKjmio^tiooa  of  bankrupts  ohargedin  <<  rupt  for  that  purpose." 

i  it  ia  eoaetea,  that  ^  every  ^  %  Maule  &  Sd*  58a* 
beipg  in  cnsiody  at  the  tune 
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And  by  the  Statute  44  Geo.  IIL  c.  102.  for  the  mote  i 
fectual  administration  of  justice  in  England  and  Ireland^  1 
th^  issuing*  of  ^rits  of  habeas  corpus  ad  testificandum  m  certa 
cases ;  "  it  shall  be  lawful  for  any  judge  of  his  majesty's  cour 
of  King's  Bench  or  Common  Pleas  of  England  and  Irehxi 
respectively,  or  any  baron  of  his  majesty's  court  of  E 
chequer^  of  the  degree  of  the  co\t  m  England^  or  any  bare 
*•  of  his  majesty's  court  of  Exchequer  in  Ireland^  or  an 
"  justice  of  oyer  and  terminer  or  gaol  delivery,  being  sue 
*'  j^dge  or  baron  as  aforesaid^  at  his  discretion,  to  award 
•*  writ  or  writs  of  habeas  corpus^  for  bringing  any  prisonc 
**  or  prisoners  detained  in  hny  gaol  or  prison,  before  any  c 
•*  the  said  courts,  or  any  sitting  of  nisiprius,  or  before  an; 
"  other  court  of  record  in  the  said  parts  of  the  said  unites 
**  kingdom,  to  be  there  examined  as  a  witness  or  witnesses 
*'  and  to  testify  the  truth  before  such  courts,  or  any  grand 
^*  petit,  or  other  jury,  in  any  cause  or  causes,  matter  o 
matters,  civil  or  criminal,  depending  or  to  be  inquired  inti 
or  determined  in  any  of  the  said  courts:  And  that  ever 
*<  justice  of  great  Session  in  Walest  and  in  the  coUnty  palatin* 
**  of  ChesteVf  shall  have  the  like  authority  within  the  limit 
<<  of  his  jurisdiction*."  But  a  habeas  corpus  ad  iestificandm 
will  iiot  He,  to  bring  up  a  prisoner  of  war^ :  And  whebe  th 
application  for  it  appeared  to  be  a  mere  contrivance,  to  rtotoV* 
a  prisoner  in  execution,  the  court  refused  to  grant  it^  Th 
writ  being  sued  out,  should  be  left  with  the  sheriff,  or  othe 
ofiiicer  in  whose  custody  the  witness  is  detained,  who  will  brinj 
him  op,  on  being  paid  his  reasonable  charges^'* 

When  a  material  withess  is  going  or  resides  abroad,  b 
that  he  cannot  attend  at  the  trial,  the  party  requiring  his  tes 
timony  may  move  the  court  in  term-time,  or  apply  to  a  judg 

*  And  leefhe  sUttite  55  Geo.  IIL  c.  ^'  3  Bdr.  1440. 

I  {7.  for  ihe  better  examination  of  wit-  '  x  Crdtof.  2481 19.  Qar.  whedkef  fit 

netses  in  the  courts  of  ^<|tilty  in  Inbnd.  dfficer  lAay  not  requii^   an  fafeMiM 

^  Dottg.  4i9.'aihl  tee  6  Durnf.  &  East,  j^aftAt  t&e  prifOfter*s  caeape  ?  M  iflM 
497.  7  Dumf.  &  East,  745. 
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iu  faeatip%  for  a  role  or  order  to  have  bim  examioed  Qn  in? 
terrog^atories  de  bene  esse^^  before  one  of  the  jadges  of  the 
C9ort,  if  he  reside  in  town,  or  if  in  the  country  or  abroad, 
before  compaissioners   specially   appointed,  and  approved  pf 
by  the  opposijte  party^.    Tbe  rule  or  order  for  this  purposit) 
(aoDot  be  obtained  without  consent,   the  depositious  of  wit- 
nesses upon  interrogatories  not  being  the  best  existing  evideoce 
theaatuire  of  the  case  adoaits  of;  for  though  cross  interroga- 
tories may  be  filed,  yet  tbe  full  benefit  of  «  cross  examination 
cannot  be  supplied  by  depositions^ :    and  therefore!  without 
tke  consent  of  the  defendant,  the  court  on  motioa  will  not 
gi?e  the  plaintiff  leave  to  examine  an  attesting  witness  to  a 
deed  upon  interrogatories,  and  to  g^ve  such  examination  in 
eiidence   at  the  trial,   on  tbe  ground  that  be  is  incapable 
tbroagh  illness  of  attending  in  person,  and  that  he  is  not  likely 
to  recover  so  as  to  be  able  to  attend,  notwithstanding  it  also 
appears  by  the  affidavit,  that  the  defendant  had  at  one  time 
tdooitted    the  execution    of  the  deed;    nor   will  they,    on 
these  grounds,  grant  a  rule  for  dispensing  with  the  attendance 
of  such  witness   at  tbe  trial''.     Tbe  court,  however,  will  do 
erery  thing  in  their  power  to  make  the  parties  consent,  jwhen 
necessary ;  as  by   putting  off  the  trial,  at  the  instance  of  the 
defendant,  if  the  plaintiff  will  not  consent*:  and  if  the  de* 
findant  refuse,  the  court  will  not  give  him  judgment  as  in 
case  of  a  nonsuit. 

The  rule  or  order  being  obtained  for  the  examination  :  of 
witnesses  on  interrogatories,  a  commission^  iJssues,  when  neces- 
arj,  on  a  five  shilling  stamp' ;  and  interrogatories'^  are  pre* 
pared,  and  copied  on  a  similar  stamps  and  signed  by   counsel 


*  Append.  Chap.  XXXIII.  §  40.  '  Append.  Chap.  XXXIII.  §  42.  and 

^x  Cromp.  229.     Append.   Chap,  for  the  oath,  of  the  wimetses,  commis- 

XXXIII.  I  4x«  sioners,  and  clerks,  see  id.  §  43, 4,  j. 

•Barnes,  447.  <  Sue.  48  Geo.  III.  c.  149.  ScAal. 

<4Tamit.46.  F^II.  §  IIL    a  Geo.  III.  €.184. 

•CS^rp.  174*  Dottjg*  419*  and  tee  I  ScieJ.  Part  II.  j  IIL 

WftFoUaio.  !  Append.  Chap.  XXXlil.;  ^9  7« 
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or  a  Serjeant ;  which  ought  not  to  be  leading :  This  done,  a  copy 
of  the  interrogatories  is  given,  on  a  four*penny  8tamp%  to  tke 
opposite  attorney,  with  notice  of  the  time  when  the  witnesi^ft 
to  be  examined,  in  order  that  he  may  file  cross  interrogatories^^ 
if  he  think  proper.     At  the  time  appointed,    the  witness  is 
taken,  with  the  interrogatories,  to  the  judge's,  chambers,  or 
before  the  commissioners  appointed  by  the  mle  or    order, 
where  he  is  examined ;  and  his  depositions  being  taken  and 
sworn  to,  copies  are  made  out,  on  four-penny  stamped  paper*, 
and  delivered  to  the  party  requiring  them.     As  the  depositions 
however  are  only  taken  de  bene  esse,  they  cannot  be  made  use- 
of,  if  the  witness  should  happen  to  be  in  this  country  at  the 
time  of  the  trial^.     And  to  entitle  a  party  to  read  depositions 
taken  upon  interrogatories,  it  is  not  sufficient  to  shew  that  the 
witness  is  a  seafaring  man,  and  that  he  lately  belonged  to  ic 
vessel  lying  in  the   river  Thames,  without  proving  that  way 
efforts  had  recently  been  made  to  find  him*.     But  the  rule  is 
not'  to  be  taken  so  strictly,  as  to  render  it  absolutely    neces* 
sary  that  a  witness  who   is  about  to  go  abroad,  stiould  b^ 
on  his  voyage  when  the  trial  comes  on :  If  the  ship  has  sailed^ 
though  it  may  have  pat  back,  or  if  the  witness  be  on  board 
and  the  ship  ready  to  sail,  though  prevented  by  contrary  wtuds» 
-  that  it  seems  would  be  sufficient^     A  copy  of  the  depositidsi 
of  a  witness,  examined  upon  interrogatories  at  the  chief  jus* 
tice's  chambers,  signed  by  the  chief  justice,  and  delivered  oixt 
by  his  clerk,  must  be  taken  primd  facie  to  be  a  correct  copjT 
of  what  has  been  sworn  by  such  witness ;  nor  need  the  origi*- 
nal  examination  be  produced,  unless  some  suspicion  of  forgery 
be  thrown  upon  the  signature  of  the  deponent^.     And  depo0i* 
tions  taken  under  an  old  commission,  may  it  seems  be  admitted^ 
without  producing  the  commission,  as  it  may  be  presumed  to 


*  Stat.  48  Geo.  III.  c.  149.  Seied.       *  2  Salk.  691.  12  Mod.  493.  and 

Fart  II.  i  III,    5^  Geo.  III.  c,  184.  Bol.  iVif.  PH.  239.   i  Campb.  tj%. 
ScAeJ.Putll.iUl.  «  I  Campb.   171. 

^  Appefid.  Chap.  XXZIII.  $  48.  ^6  Etp.  Rep.  9a. 

«  55  Geo.  IIL  c.  184.  Sckcd.  Part  II.       *  x  Campb.  loi.  Willta  oa 

§  m.  torift,  a;. 
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be  lost;  bat  it  is  otherwise  in  the  case  of  a  recent  transaction, 
where  the  depositions  have  been  lately  taken  ;  In  the  latter 
case,  the  commission  should  be  produced  ;  but  there  is  no  occa- 
fiioa  to  produce  the  bill  and  answer  upon  which  it  was  founded, 
proyided  the  authority  under  which  the  depositions  were  taken 
be  prodaced\  If  the  master  of  a  vessel,  examined  on  inter- 
rogatories,  refer  to  his  log  book,  the  parts  referred  to  may  be 
read  as  part  of  his  depositions**.  And  where  one  of  the  ques- 
tioDs  refers  to  a  letter,  the  .letter  must  be  produced,  or  the 
whole  of  the  examination  will  be  rejected  :  The  party  cannot 
abandon  the  particular  question  only^. 

The  party  succeeding  is  not  entitled  to  the  costs  of  exa- 
mining witnesses  on  interrogatories,  or  taking  office  copies  of 
depositions ;  but  each  party  pays  his  own  expence,  unless  it 
be  otherwise  expressed  in  the  rule^.  And  this  holds  as  well 
with  regard  to  witnesses  examined  abroad,  as  in  this  country* : 
The  reason  is,  that  by  the  practice  of  the  court  of  Chancery, 
a  party  applying  for  a  commission  to  examine  witnesses  on 
hit  behalf,  must  pay  the  expences ;  and  unless  the  courts  of 
law  adopted  the  same  rule,  with  respect  to  the  party  applying 
for  leave  to  examine  witnesses  abroad  on  depositions,  which 
cannot  be  done  without  the  other  party's  consent,  such  consent 
would  never  be^  given,  but  the  applicant  would  be  driven  to 
the  expence  of  applying  for  a  commission'.  But  in  the  Com- 
mon Pleas,  where  the  rule  of  court  for  examining  witnesses  by 
commission,  expressed  that  the  depositions  of  witnesses  at 
Hamburgh  and  Lubeck  were  to  be  taken^  and  the  commission 
wag  directed  to  persons  at  Hamburgh^  and  the  costs  were 
ordered  to  abide  the  event  of  the  trial,  the  expeuces  of  bring- 
ing witnesses  from  Lubeck  to  Hamburgh  were  allowed  on 
taxation'. 


*  6  Etp.  Rep.  8$.  S4,  &e« 
^iCanpb.  i;z.  ^aEttitya^g. 

*  i  Eip.  Rqi.  ^46.  And  fee  (imher  at  *  8  East,  39a. 
^uttenogatoriet  at  law,  and  the  deposi-  '  //•  395,  4. 

*M  thtttop,  Willii  00  loterrogatoriea,  »  3  Boi.  &  Pul.  556. 
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By  the  statnte  13  Geo,  III.  c.  03.  §  44.  it  in  enacted,  th^e 
^<  "wben  and  as  often  as  the  Emt  India  company,  or  any  peiw 
^  son  or  persons,  shall  commence  and  prosecute  any  actioii 
"  or  suit,  in   law  or  equity,  for  which  cause  hath  arisen  « 
^*  Iiulia^  against  any  other  person  or  persons,  in  any  of  hm 
**  majesty's  courts  at  Westminster,  it  shall  and  may  be  law^ 
'^  ful  for  such  courts  respectively,  upon  motion  there  to  ht 
**  made,  to  provide  and  award  such  writ  or  writs,  hi  the  na» 
'^  ture  of  a  mandamus  or  commission,  as  therein  mentioned^ 
"  for  the  examination  of  witnesses ;    and  such  examinatiofii. 
'<  being  duly  returned,  shall  be  allowed  and  read,  and  shall  bib  - 
<'  deemed  good  and  competent  evidence,  at  any  trial  or  hearw 
^  ing  between  the  parties  in  such  cause  or  action\"    Tbem 
writs  have  been  accordingly  issued  in  several  cases  in  tte^. 
King's  Bencfa^;  and  in  one  of  them%  the  motion  being  madd^ 
on  the  last  day  of  term,  the  court  awarded  such  a  writ,  ev^ 
before  issue  joined. 


When  a  witness  is  sent  for  from  abroad  bond  Jide,  for 
purpose  of  the  cause,  and  not  for  any  other  purpose,  or 
tiny  other  action,  it  is  in  the  discretion  of  the  master  in 
King's  Bench,  or  prothonotary  in  the  Common  Pleas,  to  aiIov|^ 
the  costs  of  bringing  him  over,  and  of  sending  him  back,  laije^ 


*  For  the  form  of  a  rule  for  ihe  exami- 
nauon  of  witneMet  in  ItuBaf  on  this  sta- 
tute, see  Appeod.  Chap.  XXXIII.  $  49. 

and  for  the  mandamw  thereob,  iJ.  §  50. 
And  see  the  statutes  24 Geo.  III.  c.  25. 
for  establishing  a  court  of  judicature,  for 
tke  more  speedy  and  effectual  trial  of  per- 
sons accused  of  offences  committed  in 
the  East  Indies  ;  ^  78.  8 1 .  and  42  Geo. 
IIL  c.  85.  by  which  offences  committed 
by  persons  employed  in  any  publk  service 
abroad,  may  be  prosecutedin  the  court  of 
King's  Bench  in  Enghmd:  §  i.  atd  that  r 
court  u  authorized  on  motion  to  award  a 
writ  of  mandanutt  to  any  court  of  judi-  . 


cature»  or  the  Gofemor,  &c.  of  the  coqs4 
try  where  the  offence  was  committed,  ti^ 
obtain  proof  of  the  matters  charged ;  ^  a«' 
and  may  order  an  examination  on  in 
rogatories  de  Bene  esse,  where  9evS 
evidence  cannot  conveniently  be  had# 
§  3.  and  see  8  East,  31. 

^  MuUlci  V.  Lushtngtont  M.  26  Geo. 
III.  K.  B.  East  India  Ctnnpany  v. 
Maiden,  E.  32  Geo.  III.  K.  B.  Ti 
V.  East  India    Con^Uny,  M*    53    Geoti' 
IIL  K.  B. 

*  SpkhBug  y.Mure^  T,  35  Geo.  ID. 
K,B, 
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-well  as  the  expence  of  maintaiDing  him  here ;  whether  he 
were  sent  for  and  arrived  before%  or  after  the  commencement 
o(  the  action\  And  where  a  foreigner,  being  in  this  coantry 
before  the  commencement  of  an  action,  was  detained  to  give 
evidence  apon  a  trial,  the  courts  will  allow  the  costs  of  de- 
taining him,  computed  from  the  day  of  the  writ  sued  out,  to 
the  day  of  triaK  But  where  A.  furnished  goods  abroad  for 
B.  the  owner  of  a  ship,  at  the  request  of  C.  the  captain,  who 
drew  bills  on  B.  payable  to  A,  which  B.  refused  to  accept^ 
whereupon  A.  sent  for  a  witness  from  abroad,  for  the  support 
of  an  action  against  B.,  pending  which  C.  arrived  in  this 
coootry,  and  A.  then  discontinued  his  action  against  B.  and 
oommenced  another  against  C,  in  which  he  recovered  by 
Means  of  the  witness  he  had  brought  from  abroad,  the  court 
of  Common  Pleas  held,  that  C.  was  only  liable  for  the  costs  of 
the  witness  while  detained  in  this  country^  and  not  for  those  of 
bringing  him  over,  or  of  sending  him  back''.  And  in  the 
King's  Bench,  the  expences  of  a  person  sent  to  enquire  after 
the  sabscribing  witnesses  to  a  bond,  are  not  allowed  on  the 
taxation  of  costs*. 

'  4  Tauot.  ${•    3  Tauot.  379.  €Otitra.        '  i  Marih*  463. 
^  I  Alarth.  563.  4Taaiit. 695.  contra,        ^  3  Maule k  Sd«  89. 
•  4  Taunt.  697. 
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Of  the  Record  of  Nisi  Privs  ;  Entering  the  Causje 
Trial;  and  References  to  Arbitration. 

^inHE  record  of  nisi  priust  which  is  supposed  to  be  t 
•^  scribed  from  the  issue  roll^  contains  an  entry  of  the  decl 
tion  and  pleadingSi  and  the  issue  or  issues  joined  thereon, 
the  award  of  the  venire  facias^  as  in  the  issue  or  paper  be 
and  is  in  nature  of  a  commission  to  the  judges  at  nisipritis 
the  trial  of  the  cause*.  It  begins  with  the  placita,  or  sty 
the  court,  of  the  term  issue  was  joined ;  and  in  the  Ri 
Bench,  after  the  award  of  the  venire  facias,  there  is  alwa 
second  jpjoctta,  of  the  term  in  or  after  which  the  cause  is  tri 
but  in  the  Common  Fleas,  there  is  no  second  placita,  when 
parties  go  to  trial  the  same  term  issue  is  joined,  unless  on 
death  or  change  of  a  chief-justice^.  The  record  then  < 
eludes  with  an  entry,  called  the jurato"*,  stating  that  the  jui 
respited  before  the  lord  the  king  or  his  justices  at  Westmin 
or,  hy  original  in  the  King's  Bench,  wheresoever  the  king  s 
then  be  in  England,  until  the  return  of  the  distringas  in 
King's  Bench/  or  habeas  corpora  juratorum  in  the  Com 
Pleas,  unless  the  chief-justice  or  judges  of  assize  shall 
come  on  the  day  of  trial,  at  the  sittings  or  assizes,  for  del 
of  the   jurors,  because  none  of  them  did  appear;    and 


*  Append.  Chap.  XXXIII.  $   i,  2.  XXXIII.  $  a.  And  for  the  form 

and  for  the  record  in  the  Exchequer,  aee  pUteiia  in  the  Common  Pleas,  on  the 

m/.  $  4,  &C.  or  removal  of  a  chief-jostice  in 

^Id.§  I.  time,  ace  iA$  3. 

«  Gilb.  C.  P.  80,  81.  X  Cromp.  234.  ^  Append.  Chap.  XXXIII.  §  i, 
%  Saond,  254.  i.  (8).  Append.  Chap. 
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sheriff  is  required  to  have  the  bodies  of  the  jurors,  to  make 
the  said  jury  accordingly :  after  which,  at  the  assizes  in  the 
Kiog^s  Bench,  and  at  the  sittings  also  in  the  Common  Pleas, 
the  jwaia  ends  with  what  is  called  the  sciendum^  bein^f  a  cer- 
tificattf  of  the  delivery  of  the  writ  of  distringas  or  habeas  cor- 
pora^  to  the  deputy  sheriff  of  the  county,  to  be  executed  ac- 
cording to  law,  &c« 

In  the  King's  Bench,  the  record  of  nisi  prius  was  formerly 
made  out  by  the  clerks  of  the  chief  clerk^ ;  bul  it  is  now  done 
by  the  attornies,  and  is  to  be  fairly  engrossed,  on  a  press  or 
diin  of  parchment,  stamped  with  a  ten  shilling  stamp^  The 
record  being  engrossed,  is  carried  to  the  nisi  prius  office,  where 
it  is  sealed  and  passed ;  for  which  is  paid  seven  shillingfs  and 
sixpence  for  the  first  eight  sheets,  seven  shillings  for  every 
fight  sheets  after,  and  sixpence  to  the  sealer'.  In  London  and 
Middlesex,  all  records  of  nisi  prius  are  to  be  sealed,  on  or 
before  the  respective  days  appointed  by  the  lord  chief-justice^ 
in  the  sittings  paper,  for  their  trial*.  And  there  is  an  old  rnle 
of  court,  that  no  record  of  nisi  prius^  for  the  trial  of  an  issue 
tt  the  assizeSf  shall  be  sealed  after  the  end  of  three  weeks  next 
'^^  ifter  the  end  of  the  term':  But  by  obtaining  a  judge's  order, 
for  which  the  clerk  is  paid  two  shillings,  and  which  he  will 
f4  procare  at  his  leisure,  the  record  may  now  be  sealed  at  any 
^1  time  before  the  assizes'.  In  causes  which  stand  over  from  one 
ntting  to  another,  the  records  should  be  regularly  resealed, 
previous  to  the  sitting  to  which  they  stand  over;  or  in  default 
tliereof,  the  causes  cannot  be  tried^. 


■  Append.  Chap.  XXXIU.  j  i,  2.  '  R.  T.  31  Car.  II.  K.  B.  aod  see 

*  H.  T.  I  Jac.  II.  R.  M.  j  Ann.  rtg.  former  roles  of  T.  1 5  Car.  IL  ng.  a.  R. 
'•  K.  B.  H.  15  &  16  Car.  IL  r^.  %.  R.  H.  ao 

•  R.  M.  5  Ann.  reg.  u  (b).  K.  B.  &  21  Car.  IL  K.  B.  R.  T.  A9  Car.  II. 
tt.  48  Geo.  III.  c.  149.  Sched.  Part  rtg.^.C.'P. 

IL  I  in.  5S  Geo.  III.  c.  184.  Schd.  v  R.  T.  31  Car.  IL  (a).  K.  B. 

Pat  IL  S  ni.  *  R.  E.  33  Geo.  III.  K.  B.  a  Wis. 

'  R.  M.  s  Ann.  ng.  x.  (a).  K.  B.  i44vC.  P. 

eR.E.  7Geo.LK«B. 
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lo  the  C^MntnoD  Pleas,  the  record  of  nisi  prius  was  formerl 
eagrossed,  on  an  issue  of  a  preceding  term,  by  the  clerk  of  th 
tiieasury^ ;  but  it  is  now  made  out  in  all  cases  by  the  plaintiff' 
attorney*  except  where  the  cause  is  tried  by  pravisOf  an 
•sfaoujd  be  engrossed  in  a  fair  legible  character,  beginning 
every  fileading  with  a  new  line,  and  the  first  word  thereof  i 
a  greater  character  than  the  rest ;  and  where  there  are  sevc 
ral  counts,  they  should  be  noticed  by  figures  in  the  margin' 
The  record  of  nisi  prius  being  eogrossedi  is  taken^  with  th 
warrants  of  attorney,  to  the  clerk  of  the  warrants,  who  wil 
mark  the  record ;  it  being  a  rule  in  the  Common  Pleas,  tha 
ike  clerk  of  the  treasury  shall  not  sign  or  3eal  any  record  o 
nisi  pritis,  unless  the  same  be  first  signed  or  stamped  by  ill 
clerk  of  the  warrants  or  his  .deputy,  to  the  end  it  may  thereb; 
appear  that  the  warrants  of  attorney  are  duly  fUed"".  The  re 
.cord  is  then  taken  to  the  protlionotaries,  who  sign  it,  and  ar< 
required  to  take  care  that  it  is  properly  engrossed''}  aftei 
which  it  is  signed  and  sealed  by  the  cjierk  of  the  treasury  : 
and  it  is  a  rule,  .that  records  of  nisi  prius  for  the  assises,  shall 
be  signed  by  the  prothonotaries,  and  signed  and  sealed  by  the 
cJerk  of  the  treasury,  within  three  weeks  next  after  the  end  of 
every  Hilary  term,  and  of  every  Trinity  term,  unless  fos 
reasonable  cause,  a  special  warrant  $hall  be  obtained  for  thai 
purpose% 

« 

If  the  issue  has  not  been  .preyiously  .entered  of  record,  li 
must  be  so  entered,  or  at  Jeast  an  indpiiur  made,  before  tbi 
passing  of  the  record  of  nisi  prius :  For  it  is  a  rule  of  cour^ 
in  the  King's  Bench,  that  no  record  of  nisi  prius  shall  bs 
sealed,  or  passed  at  the  nisi  prius  office,  by  the  custos  breviuut 
or  any  dork  of  that  office;  before  tiie  issue  in  that  cause  b^ 
fairly  entered  on  record,  or  an  incipitur  thereof,  and  suci 
.entry,  with  the  record  ,of  nisi  prius,  be  first  brought  to  an« 


»  R.M.  1654.$  21.    R.T.  29  Car.  ^j.  594. 
•li.  ng.  »•€.?•  *  R.  T,  29  Car.  IL  reg.  z.  C.  P. 

^ll.T.2^Car.ILreg.z.C.'P.  « /A r^. 4, C.  P, 

f  R.  H.  a  &  3  Jac.  11.  C.  P.  ^ntc. 
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sigfaed  by  the  secondary  ;  for  which  no  fee  shall  be  demanded 

or  paid,  bat  the  nsoal  and  accustomed  fee  dne  to  the  chief 

eferk,  for  entry  of  such  issue  on  record*.     And  in  the  Common 

Reas  it  is  a  rule,  that  the  prothonotaries  shall  not  sign  any 

record  of  nisi  priuSf  until  the  issue,  or  an  incipitur  thereof, 

^1  be  fairly  entered  upon  record,  and  the  fees  first  paid  for 

the  entry  thereof^.     In  practice  it  is  usual,  in  the  King's  Bench^ 

when  the  issue  has  not  been  previously  entered,  to  make  an 

i»dpitHr  on  a  roll  of  the  term  issue  was  joined,  and  to  take  the 

rtdi,  record  of  nisi  priuSf  and  draft  of  the  issue,  to  the  clerk 

of  the  judgments ;  who  enters  the  issue,  and  marks  the  roll, 

record  and   issue  paper,   taking  three  shillings  and  sixpence 

for  the  first  ten  sheets,  and  one  shilling  for  every  six  more. 

hrol  evidence  is  inadmissible,  to  prove  the  day  on  which  a 

cause  was  tried  at  nisi-^rius;  but  ft  should  be  proved  by  the 

prodaction  of  the  nisi  prius  record% 


The  parties  being  prepared,  and  ready  to  proceed,  the  cause 
kfs/erecl  for  trial,  with  the  clerk  of  the  papers  in  the  King's 
Bench,  or  secondaries  in  the  Common  Pleas,  on  a  trial  at  bar ; 
wwith  the  marshal,  at  nisi  prius. 

In  the  King's  Bench,  the  old  rule  for  entering  causes  in  Lon^ 
dni  and  Middlesex  was,  that  unless  they  were  entered  with  the 
diief  justice  f>i;o  days  before  the  sittings  upon  which  they 
were  to  be  tried,  the  marshal  might  enter  a  ne  redpiatur^  at 
Ae  request  of  the  defendant  or  his  attorney'' :  And  this  rule 
tiD  holds,  with  regard  to  trials  at  the  sittings  in  term.  But 
if  a  cause  was  to  be  tried  at  the  sittings  after  term,  a  ne  red' 
pokr  could  not  be  entered,  until  after  prpclamation  made, 
i^^er  of  the  chief  justice,  for  bringing  in  the  record  :  and 


*m*' 


'K.M.  5  Ann.  reg.  i.  K.^B.    See  f^R.M.1654.  §  21. C.  P.  Ante^  787. 

^thernlerof  H.1649.  E.  1657.  T.  *  6Efp.  Rep.8o.  83. 

» A.IL  K.  B.  R.  E.  s  W.  &  M.  rtg.  *  R.  H.  ij  &  16  Car.  II.   reg.  2. 

^'Ct.  jtkU,  yZj.  K.B. 

?a.E.sW.&M.r^^.i.  C.P.  and  . 
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» 

then»  if  the  record  was  not  broug^ht  in,  the  defendant's  att' 
ney  might  enter  a  ne  recipiatuf*.  At  present,  by  a  late  rule 
the  King's  Bench,  all  causes  to  be  tried  at  the  sittings  af 
term,  must  be  entered,  and  the  records  delivered  to  the  trn 
shal,  at  the  times  following :  viz.  the  causes  in  Middlesex,  t 
first  day  of  the  sitting  after  t^rm  in  Middlesex;  and  t 
causes  for  London^  two  days  before  the  adjournment  day 
Londovt^.  Special  jury  caa<$es  are  appointed  for  particu 
days :  And  in  London  and  Middlesex  it  is  a  rule,  that  no  cai 
can  be  tried  by  a  special  jury,  unless  the  rule  for  Kuch  ji 
be  drawn  op  and  served,  and  the  cause  marked  as  a  spec 
jury,  in  the  marshaFs  book  of  causes,  on  or  before  the  d 
preceding  the  adjournment  day  after  each  teTm^ 

In  the  Common  Pleas,  it  appears  t#  have  been  formerly 
rule,  that  records  of  nisi  prius  in  London  and  Middles 
should  be  entered  in  the  marshars  book,  two  days  at  le 
exclusive  before  the  day  of  trial,  according  to  the  anci< 
course }  or  in  default  thereof,  a  ne  recipiatur  might  be  i 
tered'':  and  accordingly  it  was  held,  that  in  London  and  31 
dleseXf  ne  recipiaturs  might  be  entered,  after  eight  o'clock 
the  evening,  the  day  next  but  one  before  the  day  of  sittin 
Afterwards  the  practice  was,  that  no  record  or  writ  of  % 
prius  would  be  received  at  any  sitting  after  term  in  Middles^ 
unless  the  same  was  delivered  to  and  entered  with  the  m 
shal,  within  two  days  after  the  last  day  of  every  term  ;  nor 
any  sitting  after  term  in  London,  unless  the  same  was  d< 
vered  to,  and  entered  with  the  marshal,  the  day  before  t 
day  to  which  the  sitting  in  London  should  be  adjourned^  I 
now  the  rule  is,  that  all  records  of  nisi  prius  for  the  sittin 


*  R«  M.  4  Ann»(M).K,  B.  appears  that  the  aDcient  course,  in  i 

^  R.  H«  34  Geo.  III.  K.  B«  and  see  Jon  and  Middlesex,  was  to  enter  cansc 

Noiicef  M.  1 7  Geo.  JI.  K.  B.  the  marshal's  book,  four  days  before 

«  R.  T.  30  Geo.  III.  R.  H.  44  Geo.  trial. 

III.  K.  B.    10  East,  z.   %  Campb.  /«•  •  Cas.  Pr.  C.  P.  3  7.  N.  H.  8  Get 

trod.  XII.  S  a.  n.  C  P. 

<  R.  E.  1  Jac.  II.  reg.  2.  C.  P.  and  '  N.  E.  »  Geo*  III,  C.  P.    Bd 

sec  N.  H.  8  Geo.  I.  $  2.  C.  P.  but  tee  494, 
R.  M.  2654.  f  2u  C«  P.  by  which  it 
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after  term,  ia  London  and  Middlesex^  shall  be  passed  with  the 
clerk  of  the  treasury,  and  the  causes  entered  with  the  marshal, 
two  days  at  least  before  the  adjournment  day ;  and  in  default 
thereof,  the  defendant  may,  after  eight  o*clock  in  the  evening 
of  the  second  day  preceding  the  adjournment  day,  enter  a  ne 
recipiatur* :  which  in  effect  restores  the  old  practice.  And  it 
is  also  a  rule,  that  no  cause  can  be  tried  by  a  special  jury  in 
Middlesex  or  London^  unless  the  rule  for  such  special  jury 
shall  be  served,  and  the  cause  marked  in  the  marshal's  book  as 
a  special  jury  cause,  Iwo  days  previous  to  the  adjournment 
day,  in  Middlesex  or  London  respectively^. 

At  the  assizes^  it  is  a  rule  in  both  courts,  that  the  writ  [and 
record  should  be  entered  together^ :  And  no  writ  and  record 
of  urn  prius  shall  be  received,  in  any  county  in  England^  un- 
less they  shall  be  delivered  to,  and  entered  with  the  marshal, 
before  the  first  sitting  of  the  court  after  the  commission  day, 
except  in  the  county  of  York,  and  there  the  writs  and  records 
shall  be  delivered  to,  and  entered  with  the  marshal,  before  the 
fiist  sitting  of  the  court  on  the  second  day  after  the  commis- 
tioa  day,  otherwise  they  shall  not  be  received"^.  And  both  in 
Unidon  and  MiddkseXf  as  well  as  at  the  assizes^  every  cause 
shall  be  tried  in  the  order  in  which  it  is  entered,  beginning 
with  remanets,  unless  it  shall  be  made  out  to  the  satisfaction  of 
f  J  the  judge  in  open  court,  that  there  Is  reasonable  cause  to  the 
t  Mtrary ;  who  thereupon  may  make  such  order  for  the  trial  of 
^  the  cause,  so  to  be  put  off,  as  to  him  shall  seem  just*.  And  a 
tk    f^t  at  nisi  prius  will  not  try  a  cause  out  of  its  order,  for 


'R.H.  3s  Geo.  III.  C.  P.  entering  writs  and  records  of  msipriusy 

^£«  T.  52  Geo.  III.  C.  P.  4  Taunt,  at  the  assizes  for  the  county  of  Nor/oik, 

te.  or  city  of  Nortokh^  is  the  nme .  aa  in 

*  L  T.  zo  3c  I X  Geo.  II.  K.  B .  and  other  counties.    And  for  the  fees  payable 

C  P.  to  the  marshal,  for  putting  in  the  record 

'  R*  H.  14  Geo.  II.  K.  B.  and  C.  P.  of  msl  prius  at  the  assizesi  see  R.  E.  23 

3  Gui^  365.    In  this  rule  there  is  an  Joe,  I.  K.  B. 

eutfOXHk  of  the  counties  of  Tork  and  e  R.  H.  14  Geo.  II.  K.B.  Jind  Notice^ 

MtrfiUi  hot  by  R.  H.  32  Geo.  Ill,  M.  x;  Geo.  II.  K.  B.  and  sec  3  Campb. 

JL  B.  the  tioK  allowed  for  delircring  and  333. 
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the  purpose  of  prcH^enting  an  injaoirtioa  in  equity,  agaio^t  pro- 
jceedingto  trial\ 


The  cause  being  entered,  stands  ready  for  trial  at  tbe  bar 
of  the  court,  or  before  the  judge  at  nm  prius :  And  in  this 
stage  of  the  proceedings,  or  more  commonly  at  the  trial,  when 
one  or  other  of  the  parties  is  fearful  of  the  event,  the  matter 
in  dispute  is  sooietimes  referred  to  arbitration.  This  mode  of 
terminating  differences  will  be  the  subject  of  the  remainder  of 
the  present  chapter.  But  it  should  be  observed,  that  the  doc7 
trine  of  arbitration  is  not  necessarily  connected  with  a  suit  at 
law,  as  it  frequently  exists  where  no  suit  is  depending ;  being 
a  mode  of  settling  disputes,  by  agreement  of  the  parties  to 
refer  them  to  the  decision  of  one  or  more  indifferent  penHms 
as  arbitrators. 

• 

Arbitrations  are  of  two  kinds :  first,  where  there  is  a  causf 

depending  in  court ;  and  secondly,  where  no  cause  is  depending* 

The  submission,  in  the  former  case,  is  either  by  rule  of  court^ 

or  judge's  order"",  before  the   trial,  or  by  order  of  nisi  prw, 

at  the  trial"*,  which   is  afterwards  made  a  rule  of  court ;  and 

upon  a  submission  of  this  kind,  tlie  plaintiff  usually  takes  i^ 

verdict  for  his  security,  particularly  when  there  is  special  bail^ 

who  would  not  otherwise  be  liable  for  the  sum  awarded.    Ieb. 

the  other  case,  the  submission  is  by  agreement  of'  the  parties, 

wiiiob  is  eidier  in  writing,  or  by  parol ;  or  by  the  positive  di- 

rectietts  of  an  act  of  parliament,  as  in  the  case  of  inclosure 

acts.    After  an  order  of  nisi  prius  had  been  made  to  refer  a 

cause  to  arbitration,  with  the    consent  of   the    defeiidai|t*s 

counsel  and  attorney,  the  court  of  Common  Pleas  wo^ld  not  ^ 

set  it  aside,  «n  an  affidavit  by  the  defendant,  expressly  deoji*  f 

ing  his  attorney's  authority  to  refor ;  though  the  applieatioa  ^ 

was  made  before  any  step  taken  by  the  arbitrator,  except  the  ^ 

appointment  of  a  meeti^g^.    So,  after  the  parties  at  nisi  prim  ^ 


»•••• 


m  t  Cflunpb.  $59.  '  Id.  {  4. 

>>  Append.  Cliap.  XXXIV.  $  i .  *  3  Tmik.  4S6. 

*^  A/.  $  a,  3- 


OF  A&BITR4TION.  86-i 

kad  entered  into  a  rule  of  court,  arranging^  the  terms  of  alter- 
oate  enjoyment  of  a  watercourse,  in  which  terms  the  de- 
fi»uiant  was  disappointed  of  the  expected  benefit,  the  court  of 
Common  Pleas  refused  to  open  the  rule,  and  let  the  defendant 
froceed  to  trial,  upon  putting  the  plaintiff  in  stahi  quo^  or  oa 
ly  terms  whatever* :  But  they  amended  an  order  of  reference 
A  nisi  priuSf  made  a  rule  of  court,  by  inserting^  such  omitted 
[vatlerH  as  were  incident  to  the  substance  of  the  agreement 
tween  the  parties^.  And  where  an  order  of  nisi  prius  had 
m  obtained,  upon  the  usual  terms  of  filing  no  bill  in  equity, 
;.  the  court  permitted  it  to  be  amended,  by  striking  out 
words ;  it  appearing  that  a  bill  in  equity  was  necessary 
ittain  the  justice  of  the  case"". 

References  made  by  rule  of  court  having  been  found  to  con- 

ribote  much  to  the  ease  of  the  subject,  in  the  determining  of 

itroversies,  the  parties  being  obliged  thereby  to  submit  to 

award,  under  the  penalty  of  imprisonment,  it  was  enacted 

the  statute  9  and  10  W.  III.  c.  15.  ^  1.  that  ''  it  shall  and 

may  be  lawful   for  all  merchunts  and   traders,   and  others 

desiring  to  end  any  controversy,  suit  or  quarrel,  for  which 

there  is  no  other  remedy  but  by  personal  action  or  suit  in 

equity,  by  arbitration,  to  agree  that  their  fi/6/ittmou  of  their 

suit  to  the  award   or  umpirage  of  any    person   or  persons, 

ii)0uld  be  made  a  rule  of  any  of  his  mnjesty*s  courts  of  re- 

\  cord,  which  the  parties  shall  choose,  and  to  insert  such 
their  agreement  in  their  submission,  or  the  condition  of  the 
hmdf  or  promise,  whereby  they  oblige  themselves  respec- 
tively, to  submit  to  the  award  or  umpirage  of  any  person 
or  persons ;  which  agreement  being  so  made,  and  inserted 
in  their  submission  or  promise,  or  condition  of  their  respec- 
tive bonds,  shall  or  may,  upon  producing  an  affidavit  thereof 
made  by  the  witnesses  thereunto,  or  any  one  of  them,  in  the 

*  court  of  which  the  same  is  agreed  to  be  made  a  rule,   and 


*  ;  Taunt.  6a8.  ^  4  Taunt.  2 $4. 

*  Id.  662.  ^  Append.  Chap,  XXXIV.  J  5. 
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•*  reading  and  filing  the  said  affidavit  in  court,  be  entered  o 
'^  record  in  such  court ;  and  a  rule  dhall  thereupon  be  tnad^ 
^  by  the  said  court,  tbatthe  parties  shall  submit  to*  and  finalh 
*^  be  concluded  by  the  Arbitration  or  umpirage  M^hich  sfad 
'*  be  made  concerning  them,  by  the  arbitrators  or  umpire 
pursuant  to  such  submission ;  and  in  case  of  disobedience  t< 
such  arbitration  or  umpirage,  the  party  neglecting  or  refa» 
ing  to  perform  and  execute  the  same,  or  any  part  thereof 
*'  shall  be  subject  to  all  the  penalties  of  contemning  a  rulie  d 
'^  court,  when  he  is  a  suitor  or  defendant  in  such  court,  ttod 
**  the  court  on  motion  shall  issue  process  accordingly  ;  whicti 
"  process  shall  not  be  stopped  or  delayed  in  its  execution,  bjl 
*'  any  order,  rule,  command  or  process  of  any  other  court; 
^'  either  of  law  or  equity,  unless  it  shall  be  made  appear  oo 
*^  oath  to  such  court,  that  the  arbitrators  or  umpire  niisbe- 
^^  haved  themselves,  and  that  such  a^ard,  arbitration  or  umfis 
^'  rage,  was  procured  by  corruption,  or  other  undue  meatik^ 
The  intent  of  this  act  was  to  put  submissions,  where  Ho  caiiAl 
Was  depending  in  court,  upojni  the  ^ame  footing  with  thdM 
where  there  was  a  cause  depending ;  and  it  is  only  declatatofj 
of  what  the  law  was  before,  in  the  latter  case*. 

This  statute  is  confined  to  the  submission  of  dlspoites  cf  1 
cM/ nature  :  Th^refoire,  the  court  will  not  make  a  submiMidI 
to  an  award  a  rule  of  court,  where  part  of  the  matter  agiMl 
to  be  referred  has  been  lAade  the  subject  of  an  ibdicttiietif^ 
And  a  parol  submission  is  not  Within  the  statute* ;  Inor'a  wm 
mission  in  writing,  unldis  it  is  agreed  to  be  ihkde  a  Mile  m 
court :  But  where  there  is  such  an  agreement,  it  seetes  iMl 
the  court  will  enforce  the  execution  of  ^  parol  atvWrdil4 
attachment''.  A  consent,  in  the  arbitration  bond,  to  tti^e'iH 
award  a  rule  of  court,  instead  of  the  sfuhmiss^m^  will  it^sid^ 
warrant  the  interposition  of  the  court,  under  this  act* :  Ali 


■  2  Bnr.  701.  •  Powdl  v.  PktOi/u,  E.  30  Crco.  IB 

^  8  Durnf.  &  East,  po.  K.  B*  3  East,  603.  a  Bos.  &  Pol.  44^ 

f  7  Durnf.  &  East,  I.  but  see  2  Stx*  11  jS.  contra. 
^  Barnes,  54. 
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inhere  a  ffobmissipn  wfts  by  bond>  and  at  the  eud  of  t]^e  con- 
^iHon  there  was  this  clause ;  And  if  th^  obligor  shall  consentf 
ttil  this  submisrifm  be  made  a  rule  of  fiourtf  that  fhen^  !fc.  the 
met  W  motion  held  these  conditional  words  to  be  a  sufficient 
,  Uieaticii  pf  consent,  and  made  the  submission  a  rule  of  court*. 
Is  where  the  agreement  to  make  the  submission  a  rule  of 
Mrt  was  BO  part  of  the  condition,  but  was  thereunder  writ- 
ittt,  and  net  signed;  it  appearing  by  affidavit  that  the  sub- 
f^tioD  was  made  before  the  execution  of  the  bond,  it  was 
len  by  the  court  to  be  part  of  the  condition,  as  an  indorse- 
it  by  way  of  defeazance  is  part  of  the  deed ;  and  the 
\iuiqn  2Ras  lUi^e  jet  rule  gf  court*". 

A  sabmission  to  jsrbitiri^ti.on,  by  rule  of  cQurt,  of  all  matters 

iUfrrf\nrc  f^tn'crn  tf\rp(irtin  in  the  rmfr   is  not  confined  to 

flabject  .matter  in  the  particular  action  then  depending; 

..will  iext^nd  to  crQ9S  demands  between  the  parties,  though 

.finded  by  way  of  set  off;  and  the  costs  being  to  abide 

£Ffat  ^ill  mW^e  no  difference'' ;  But  a  reference  of  all 

JO  xiUCereQce  in  the  cause  beln^een  thepartieSf  is  confined 

to  the  matters  in  dispute  in  that  particular  action.     A 

mission  to  .an  award  having  been  made  a  rule  pf  .court, 

real  ^..aiod  B.  the  parties  on  the  record,  which  award 

liuLviog  b^n   made  in  time,  the  dispute  was  .referred  to  a 

athitcatOTf .  by  B.  and  C  who  were  the  real  parties  in 

mitt  the  court  would  not  grant  an  attachment  agamst  B. 

noit  .Abeying  the  award  made  by  the  second   arbitrator, 

the  reference  should  have  been  made  by  the  parties 

kihe  record ;  and  even  if  it  had,  there  should  have  been  ano- 

ralet  to  make   the  second  submission  a  rule  of  court: 

l^afjtlie  cpnrt  bad  no  jurisdiction  in  this  case,  they  could  not 

.^ptoihe^  merits,  thpugh  B.  consented  to  waive  the  objec- 


•  X  Salk.  ;»•  z  Ld.  Raym.6;4.  S.^C.    64.  (;}• 

^  Bfmei,  55,  <  a  Dumf.  &  Ea»t,  643, 

!  3  Dornl*'  ft  East,  645.   a  jkund« 
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It  was  formerly  hoMen,  that  a  reference  to  arbitration  w« 
an  impliefl  Htay  of  proceed  i>gs*.  But  in  the  beginning  o 
queert  Anne$  time,  a  rule  was  made,  that  no  reference  what 
soever,  of  any  cause  depending  in  the  Kin||if*H  Bench,  shouh 
fiftay  the  proceedings;  unless  i^  was  expressed  in  the  rule  c 
reference*  to  be  afrreed,  that  all  proceeding  in  this  coax 
should  he  stayed^  AikI  it  has  been  frequently  decided,  thi 
an  agrfeuient  to  refer  all  matters  in  difference  to  arbitratiot 
is  not  sufficient  to  oust  the  courts  of  law  or  equity  of  thai 
jurisdiction*^. 

There  are  several  ways,  however,  in  which  the  power  ol 
arbitrators  may  be  legally  determined:  as  first,  by  the  deoll 
of  the  parties  to  the  submission' ;  or  if  either  of  them  be  i 
feme-sole,  by  her  marriage  before  the  award  is  mad^ :  secondly 
by  the  arbitrators  not  making  an  award  within  the  time  limited 
thirdly,  by  their  disagreement^  and  refusal  to  act  or  intermeddl 
any  further,  or  by  their  appointing  an  umpire  to  aet  for  thenll 
and  fourthly,  by  the  revocation  of  the  parties;  respecttai 
which  it  is  laid  down,  that  although  a  man  be  bound  in 
bond  to  stand  to  the  arbitrament  of  another,  yet  he  may  cbod 
termand  or  revoke  the  power  of  the  arbitrator ;  for  a  mri 
cannot,  by  hb  own  act,  mal^e  an  authority  power  or  wanM 
not  countermandable,  which  by  the  law  and  of  its  own  natm 
may  be  countermanded* :  But  by  this  countermand  or  ref^ 
cation  of  the  power  of  the  arbitrator,  the  bond  is  forfeitd 
and  the  obligee  shall  take  the  benefit  thereof^.  And  if  lib 
plaintiff  has  covenanted  to  perform  an  awards  and  an  aww 
be  made,  the  party  cannot,  by  revoking  his  authority,  reliflf 


*  s  Mod.  94*  Saund*  129.    x  Lev.  174.  sS;.  30$. 

^  a  Let.  Raym.  789.  Lev.  263.  %  Vent.  113.  i  Salk.  70^} 

«  8  Duraf.  &  Eait,  139.  2* 

^  X  Marsh.  366.  but  see  Barnes,  a  to.       *  8  Co*  8s.  aad  set  7  East,  608. 

eW.  Jon.  388.    2  Keb.865.  877.  3  East,  367.   3  Blaule  at  Sel.  X45« 

Keb.  9.  X  Kol.  Abr.  331.  tit.  AuihorUe,  Taunt*  45a. 
£•  pi.  4.   Com.  Dig.  tit.  ArKirmait^       '^  8  Co.  8a.  T.  Joa«  X34«  sad  see 

D.  $.  s  ^^  ^^*  I^^X*  4S3. 
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litmielf  from  an  action  of  covenant ;  nor  ^ill  the  court  in  such 
ctse  set  aside  the  award,  because  it  wouM  deprive  the  other 
jirty  nf  his  action*.     A  matter  was  referred   by  con?«eiU  at 
lilt  prius^  to  the  three  foremen  of  the  jury,  auJ  befo;e  the 
itarct  w:iH  made,  one  of  the  parties  served  the  arbitrators  with 
ifK^M  oiit  of  Chancery,  which  hindered  their  proceeding 
to  make  the  award  ;  the  court  he]d  this  to  be  a  breach  of  the 
Ki|  nie,  mid  granted  an    attachment  nisH^.     So  where  the  parties 
ipi  a  refereiice  consented  to  abide  by  the  award,  and  not 
tebrinr  any  bill  in   equity,  and  their  submission  was  made  a 
nle  of  Cfiurt,  and  after  an  award  made,  one  of  them  filed  a 
Ul  ill  Chancery  against  the  other,  the  court  made  a  rule  abso- 
hlefor  an  attachment*.     But  where  parties  by  bond  agreed 
to  Mibmit   matters   in  difierence  between  them  to  arbitration^ 
mi  that  the  submission  should   be  made  a  rule  of  court,  it  is 
cmpeteut  to  either,  even  since  the  statute  9  &  10  W.  III.  c« 
II.  to  revoke  by  deed  his  submission,  and  notify  the  same  to 
Ae  triHtralors  before  the  authority  is  executed  ;  and  he  can- 
lot  be  attached  for  a  contempt  of  court,  in  not  obeying  the 
iMrd,  if  made  after  such   revocation  and  notice,  though  the 
amission  be  afterwards  made  a  rule  of  court^:  But  it  seems 
ihn  it  would  be  a  contempt  to  revoke  the  submission,  after  it 
[•km  been  made  a  rule  of  court'. 

When  a  cause  is  referred  at  the  trial,  it  is  usual  to  g<et  the 
sworn  before  they  leave  the  court  ;  otherwise  (if  re- 
ly) they  must  be  sworn  before  a  judge:  And  the  order 
nui  prim  being  obtained,  from  the  clerk  of  nisi  prius  or 
iate  in  London  or  Middlesex,  or  from  the  associate  at  the 
the  arbitrator  will  make  an  appointment  in  writing, 
JLof  a  time  and  place  for  the  parties  and  their  witnesses  to  atp 
Iteod  him  ;  which  appointment  should  be  subscribed  to  a  copy 
:  ef  the  order  of  nisi  prius,  and  served  therewith  on  the  de- 

^inidant's  attorney.     And,  previous  to  the  meeting,  the  arbi-» 

I  

•  5  Taunt.  453.  furXSitbSi  Cb.  J.  *  7  East,  608.  j  Tasot.  45*. 

»  X  Salk.  73.  •  s  Str.  593,  and  see  ;  Eait,  608.  5 

«  3  Bur.  1^56.  Taui^t.45a, 
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trators  should  be  furnished  with  a  statte  of  the  tdSBi  kkSt  t 
names  of  the  witnesses,  $cc.  A  similar  niodift  of  pro^eedi 
is  to  be  observed,  where  the  ref^retic^  is  by  ag^eemmn;  withe 
suit. 

I'he  arbitrdtibh  iBefa  prbt^edk :  Afld  it  hift  beeti  hold 
that  ai-bitratorsy  hdvitig  po^i^r  to  chdo§6  aii  tittijkite,  tfifty  eU 
cine  either  before,  bf-  qfi&  thb  fe£t>irati6n  Of  thfe  tixhi  limit 
for  making  their  axfralta,  ko  sift  it  be  #ithiti  th^  tiihe  Appbidt 
iSr  his  umpiray^e^ ;  litid  t\xk  krbitratot^  iha^  elicit  him  bef6 
they  enter  upon  the  exanliUatibti  bf  th^  ihitter  referred 
tliem^  If  the  bond  be,  tlllit  if  ^rbitr&t&H  do  mt  tfiafie  iU 
aWard  by  k  cerl'did  d^y,  thgh  ihe  pihies  i!rh  tb  ^Ride  the  aVtil 
of  iin  uinpiretb  be  chosen  b^  the  ikrbitratdrs,  the  tinib  fbi-tl 
arbitrators  to  ap|)6int  &h  uMpii^  <^6miii^hc&^  ^h^li  the  tirt 
for  making  their  airsird  exjiires*^.  The  appointment  bf  'i 
umpire  made  in  WVititig^  by  tWo  ArbilVa\:6rt,  does  liot  il  ikei 
rei^ui're  a  ^tkrifi^*.  Abd  where  thi  pat^ie^  h^l6^^  tWb  brbit* 
tbrs,  who  were  to  choose  a  third,  atfd  the  d^ard  ti^as  tto  \ 
made  fey  the  khree,  ot  aAy  tWo  6f  theitt,  anS  t&ch  6f  the  Urt 
trai'ors  pro'posea  to  'the  other  i  Ihirtl,  who  Wab  adtattled  to  1 
a  fit  person,  but  not  feeing  Able  to  igree  «krhich  'bf  the  U 
proposed  should  be  selected,  theV  agreed  i6  decide  the  chot^ 
by  lot  3  the  court  held,  that  this  was  within  their  authorit 
and  that  an  aWard  made  by  such  thii^d  arbitr*fttor,  in  conjfon 
tibn  wSth  the  o6e  by  whbm  he  had  been  originally  prdpo^ 
cMd  notfee^popeachfed  on  thai  accounV.  S^6  ^here  the  arfc 
VrafoVs  hai  'executgd  thfeir  authority,  by  an  efre<!?ttl&l  appoifl 
ment  of  ati  fiiupire,  wliib  accepted  and  actdd  tipbn  tfre  Kudf 
rily  ko  coifyfrefl  on  htm,  the  cdui^t  held  hi^  um'pJifbige  to  1 
binding,  ndt^ithsliincfhig  6/ib  of  the  ^parties  affterwW*  ^i 
Vended  'frdin  '^ilch  'app Jinlft^d^'. 


■  X  5  East/ 556.  And  for  the  form  of  the  *  41*3^01. 232. 
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^  7.  •id  Ease,  iff. 

^  ft  Domf.  5c  £a8t|  644.  and  eec  z  fix  East,  367. 
Saund.  X33.  (7)* 


ARBITRATION.  87 1 

If  the  arbitrators  cannot  make  their  a\yard  within  the  time 
littited  hy  the  niie  of  court  or  order  of  nisi  prius,  a  rule  o^ay 
be  obtained,  by  consentf  for  enlarging  it ;  or  where  the  siib- 
mission  \h  by  a^rreement  without  suit,  the  time  may  be  en- 
larged by  consent  of  the  parties'.  And  if  an  arbitrator  has 
power  to  enlarge  the  time  for  making  his  award  to  any  other 
kji  be  may  enlarge  it  more  than  once^  \yhere  th^  parties, 
by  an  indorsement  in  general  terms  on  the  bonds  of  submis- 
Ml  to  arbitration,  agree  that  the  time  for  making  the  award 
fhall  be  enlarged,  such  agreement  virtually  includes  all  the 
terms  of  the  original  submission^  to  which  it  has  reference,  and 
amoi^^st  others,  that  the  submission  for  such  enlarged  time 
tbil  be  made  a  rule  of  court ;  and  consequently  the  party  is 
Ibble  to  an  attachment  for  non«performance  of  an  award  made 
within  such  enlarged  time,  under  the  statute  9  &  10  W.  III. 
c  15^  And  where  a  causp  was  referred  under  a  judg^^s  orde)*» 
with  a  proviso  that  the  arbitrator  ^hquld  make  his  a^ard  on 
or  before  a  day  certain,  but  if  l^e  ^hpyxld  not  be  then  pre- 
pared)  that  the  time  should  be  enl^rgied  from  tip[ie  to  ^ime  as 
be  might  require,  and  a  judge  of  the  court  might  t^ink  rea« 
amable  am)  just ;  the  coqrt  of  King's  B^nch  held,  that  the 
time  for  making  the  award  was  duly  enlarged,  by  the  arbitra- 
te indorsing  on  the  order,  on  the  day  preceding  tlie  expira- 
tion of  the  original  time,  that  he  required  further  tiip^ ;  al- 
ifaoagh  4he  judge's  order  granting  suph  furtl)er  time,  y^2lb  not 
detained  until  a  day  subjsequent^  J^jit  where,  in  a  similar 
4ase,  the  indorsement  was  dated  on  a  d&y  subsequent  to  ^e 
«q>iqi ti<m  of  the  time  originally  given  fof  making  the  award, 
4faat  cport  discharged  a  rule  nisi  for  an  attachment,  for  non- 
performance o£  the  award*.  The  role  pr  prdc^  for  enlarging 
the  time  for  making  an  award,  when  .nec/es^ary,  }^  drawn  up 
kf  4ihe  clerk  of  the  rules  in  tbe  Iling'js  fi^nOh',  or  secondaries 
jn  the  Common  Pleas,  on  a  Jbirief  pr  motUHi  pftpcr^  MkP^  j^y 


>  Appeta.  Chap.  XXUV.  .f  8.  ^  i  Maule/c  Sel.  i. 

k  X  TniDt.  509.  4  Taant.  658.  S.  P.  •  Ggo^  r.  j^sf/U,  H.  i{6  Geo.  I|L 

«  j  £a<t,  189.  8  Durnf.  &  East,  87.  K.  B. 
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the  counsel  or  Serjeants  on  both  sides,  and  a  copy  of  it  served 
TFith  an  appointment  thereon  ;  but  before  this  rale  can  be  ob 
tained,  a  motion  must  be  made,  for  making  the  order  of  nu 
prius  or  agreement  a  rule  of  court. 

It  will  next  be  proper  to  consider  the  awar^^  or  umpirage 
and  the  mode  of  enforcing  it,  by  the  party  in  whose  favour 
is  made,  or  of  setting  it  aside  by  the  opposite  party.  Wh^ 
a  cause  is  referred  to  three  persons,  and  they  or  any  two  < 
them  are  empowered  to  make  an  award,  an  award  made  b 
two  of  them  is  good,  if  the  third  had  notice  of  the  meeting:! 
&c« ;  but  otherwise  such  award  is  bad^  And  where  a  sub 
mission  was  to  two,  so  as  they  made  their  award  on  or  beforea 
day  certain,  but  if  they  did  not  by  the  time  aforesaid  mak^ 
their  award,  then  to  an  umpire,  provided  he  made  his  awari 
on  or  before  a  subsequent  day,  and  the  arbitrators  6nally  dis 
agreed  before  their  time  expired,  and  declared  they  woaU 
not  make  any  award,  and  did  not  make  any;  the  court  o 
King*s  Bench  held,  that  the  umpirage  might  be  made  afte 
the  final  disagreement  of  the  arbitrators,  before  the  time  a1 
lowed  them  had  expired"^.  An  award  which  is  required  to  b« 
made  in  writing,  &c.  and  rearfy  to  be  delivered  at  such  time 
4s  complete,  if  made  in  writing,  and  ready  to  be  delivered  bj 
the  arbitrator  within  the  time,  though  not  actually  delivered^ 
But  an  arbitrator  or  umpire  having  once  made  his  award,  i 
fundus  officio :  Therefore,  after  an  award  made  under  tin 
hand  of  an  umpire,  and  ready  for  delivery,  pursuant  to  tb 
terms  of  reference,  of  which  notice  was  given  to  the  parties 
an  alteration  by  the  umpire  of  the  sum  awarded,  though  mad< 
on  the  same  .day,  and  before  delivery  of  the  award,  is  void 
but  the  award  was   held  to    be  good  for  the  original    sun 

* 

awarded,  which  was  still  legible,  the  same  as  if  such  altera 
tion  had  been  made  by  a  mere  stranger,  without  the  privit 


■  For  the  forms  of  Awards,  see  Ap-        *  3  Maulc  &  Scl.  JS9- 
pend.  ChSif.  XXXIV.  i  10,  Sec,  *  4  East,  584,  6  East,  3 10. 

?  Willes,ai5.  Barnes,  57.  S.C. 
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or  consent  of  the  party  interested'.  The  award  of  an  um- 
pire however  is  not  vitiated,  by  the  two  arbitrators  who  were 
jmli  officio^  nor  by  a  8traug;er's  joining  in  it*'. 

It  was  not  formerly  necessary  that,  an  award  in  writing, 
tboo^h  under  seal,  should  have  a  deed  stamp,  unless  it  was 
delivered  a^ri  deed;  for  if  it  was  only  delivered  as  an  awardf 

Ki    kwas  sufficient  if  it  had  the   award  stamp  of  ten  shiritigs^ 

)it  Bat  this  distinction  is  now  rendered  immaterial :  for  by  the 
hst  general   stamp  act^  an  award»  whether  under  hand  and 

]t!i  lealor  underhand  only,  is  subject,  like  a  deed,  to  the  stamp 
^y  of  I/.  15«.  ;  and  where  the  same,  together  with  anysche* 

!fi  iile  or  other  matter  put  or  indorsed  thereon,  or  annexed 
thereto,  shall  contain  2,160  >vords,  being  thirty  conitnon  law 
ikeets,  or  upwards,  then  for  every  entire  quantity  of  1,080 
iKjxA^^OT  fifteen  common  law  sheets,  contained  therein,  over 
asd  aliove  the  first  1,080  words,  a  further  progressive  duty  of 
H  5#.  Where  several  underwriters  on  a  policy,  ho%i^ever, 
Citer  into  an  agreement  to  refer  the  cause  lo  arbitration,  that 
igreement  and  the  award  require  each  but  one  stamp;  there 
being  a  community  of  interest  between  the  parties  in  the  sub- 
ject matter*. 


The  general  requisites  of  an  award  are,  that  it  be  certain, 
Imataal,  and  (inal^:  But  certainty  to  a  common  intent  is  suf- 
liident*.  And  an  award  may  be  good  in  part  and  bail  in  part, 
f  provided  the  latter  be  independent  of  and  unconnected  with 
the  former*'.  An  award  that  certain  actions  be  discontinued^ 
and  each  party  pay  his  own  costs,  is  final;  being  in  effect  an 


■  6  East,  309.  3  Smith  R.  400.  S.  C.  '  See   Bac.    Abr.    tit.    Arhliramint ; 

■id tee  8  East,  $4.  11  East,  369.  Kyd  on  Awards;  and  i  Saand.  327. 

•  *  4  Taunt  23a.  (2). 

*  4  East,  584.  «  I   Bur.  274.   and  see  7  Durnf.  k 

*  ^^    Geo    IIL  c.  184*  Sched,  Part  East,  76. 

L  and  see  the  sutute  48  <jeo.  III.  c  ^  Willes,  62.  66.  253.  8  East,  13. 

X49.  Sckui.  Part  II.  §  III.  445,  jind  see  2  Saund.  293.  a.  ( t). 

*  I  M;irsh.  525. 
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award  of  a  stet  processus^*  But  ncylwVtbst^nding  the  awsO'd  U. 
frnal,  as  to  all  matters  referred  and  decided  upon  by  the  ac 
bitrators,  yet  upon  a  reference  of  all  matters  in  different^ 
between  the  parties,  an  award  does  not  preclude  the  pluintid 
from  suing  for  a  cause  of  action,  existing  against  the  do-* 
fendant  at  the  time  of  the  reference,  upon  proof  that  the  sub- 
ject matter  of  such  action  was  not  laid  before  the  arbitraton^ 
nor  included  in  the  matters  referred^.  An  award  between  m 
lessee  and  his  neighbour,  awarding  an  act  to  be  done  hr 
the  benefit  of  the  latter  by  the  lessee,  which  would  be  waste 
upon  the  estate  of  the  lessor^^is  bad% 

Where  a  cause  is  depending,  the  submission  is  either  sileni 
with  regard  to  costsy  or  they  are  directed  to  abide  the  evett* 
of  the  award,  or  else  to  be  in  the  discretion  of  the  arbitrator 
The  power  of  awarding  costs  is  necessarily  consequent  te  tfch 
authority  conferred  upon  the  arbitrator,  of  determining  tkN 
cause ;  and  the  reason  why,  in  references  of  this  sort,  a  pn» 
Tision  is  frequently  inserted,  that  the  costs  shall  abide  ttu 
event  of  the  award,  is  that  the  arbitrator  may  not  have  it  n 
his  power  to  withhold  costs  from  the  party  who  is  in  tbfl 
right:  But  that  is  to  be  considered  as  the  restriction  of  A 
]K>wer,  which  he  would  otherwise  necessarily  have,  of  allowing: 
costs  at  his  election^.  Upon  a  submission  by  bond  hotlrever,. 
of  all  matters  in  difference  between  the  parties  in  a  caos^ 
without  making  any  mention  of  costs^  the  arbitrator  has  no 
authority  to  award  costs^  as  between  attorpey  ^nd  cJienjT, 
If  no  directions  are  given  respecting  the  costs  of  an  award, 
they  are  to  be  paid  by  t}oth  parties  equally^ 

Where  the  aosU  ans  directed  to  abida  %hfi^^,  titMrf^  mwA 
be  taken  to  mean  ^leieg^at^e^ent :  Therefore^  whe^^  an  4tctioi 


•  9  East,  497.  '*  ft.Pwrnf.  .&  Ja^  644,  5.  bit  m 

180.  but  BCf  Willini,.»68.  7  Mod.  349*  *  »*  Ea»t,  165. 

cci.  ed.  S.  C.  !  I  TauDt.  165. 
f  5  Taunt.  454. 


d  trdjmsi  wtm  firmi^lit  for  poIKng  down  the  pkintifF's  g^tes, 
aS  fu^tiltfng  hintiv  cud  tbe  defendsnto  jf^leaded  not  guilty  to 
it  whol^  dCclaratitm,  and  jastifi^d  as  to  all  the  coonts  but 
mf  udder  different  rights  of  way ;  and  the  arbitrator  awarded 
trl^tof  wny  to  tbe  defendants,  different  from  any  uf  those 
M  fbvtb,  and  gave  ftre  shillings  damages  to  the  plaintiff  for 
AfeiiiMnIt)  Its  having  been  committed  when  th6  defendants 
fHSte  Mi%mpi\tiig  tb  eibereise  a  right  df  way,  negatived  by  the 
ttbttlrftior  (  tM  eonrt  held,  that  the  plaintiff  conld  recover  no 
iiM  e($tti  tbafii  damages^  the  aWard  c^  the  arbitrator  not  being 
taiitafchonnt  te  a  jtidge'n  certificate,  undir  the  Sft  Jc  33  Car. 
IL  c.  9\  So  ^here  a  cans^  is  referred  to  arbitration,  and 
the  cdM  Bv^  to  abide  the  tvent  of  the  award,  the  defendant 
ii  eatitiid  to  them,  if  it  appear  by  the  award,  that  the  plain- 
tMTs  dettland  was  originally  under  forty  shillings,  and  he 
iigllt  h^ve  recovered  it  in  a  court  of  consetenee^.  Ant  where 
Ae  ftrbitrAtor  in  6uch  case  awards  something  M  be  done,  which 
yn>Ves  thiat  tbe  event  in  fact  is  in  favour  ef  the  j^lainttff,  he  is 
tttitlMl  to  e6^ ;  aUhongh  the  arbitrator  do  not  award  it  vei^ 
Act  to  be  enteted  tot  htm''.  If  a  tauipe  fee  referred  to  aiv 
IllftitSon,  tmder  M  order  of  itisip^us,  but  a  verdict  be  ne^ 
ftnhcleis  taken  fM*  the  ^aintiff,  for  a  certain  sum,  as  a  iiie« 
ca'ity  fcAr  wha:t  shaH  be  <aWarded  to  be  paid  to  him,  and  coafe, 
flie  arbitrator  ckHMt  kWhtA  a  sotn  to  be  paid  to  the  plaintiff 
wUkaui  costs;  because,  by  the  terms  of  the  order,  he  was 
precluded  from  entering  at  all  into  the  question  concerning 
dM^.  AtiA  whe^,  hy  \h^  )rale  of  reference,  4ke  *cMtB  are 
b  ifltHde  the  evefiit  6f  \\ih  &Ward,  that  intihided  ihe  costs  of 
the  reference,  as  wdl  as  of  ihk  cause*. 

ii  H       tVitA 


*j  Dorof»&  East,  138.  ^Saj.  Costs,  ijj. 

^  Jd,  lyg.  Bailer  T.   GrM,  H.  23  « 9  East,  436.  but  tee  Bornesy  123. 

Geo*  HI.  K.  B*  Wasttm  y*  Glbioih  H*  Pr.  Reg.  xo3*  S.  C.  anib.  contra.  In 

53  Geo.  llL  K*S.  Harriion  r^  Bhter^  that  case  faowcTer,  it<ioes  not  appear  that 


T.44  Geo.  IIL  K.  B«  i3«£tst,  i6r.    the  costs  were    expressly   diitcttd  to 
I  Marsh.  234.  abide  the  event  oftke  award. 
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certaio  mim  for  his  own  expences*;  and  where  he  direett^ 
tbe  payment  of  the  costs  of  the  award  generally,  without  fixing 
die  aoKMiiit  of  them,  it  is  doubtful  whether  tRe  award  is  bad 
is  that  respect  for  uncertainty,  or  whether  the  amount  may 
Ml  be  taxed  by  the  officer  of  the  Court^ :  but  if  arbitrators 
tward  an  excessive  sum  to  be  paid  to  themselve.s,  tbe  court 
of  Common  Fleax  will  refer  it  to  the  prcthonotary  to  reduce 
't.  Where  the  cause  goes  off  upon  an  ineffectual  arbi- 
tntion»  and  is  afterwards  tried,  costs  are  allowed  as  upon  a 
taumet^. 


Tbe  mode  of  enforcing  an  award,  by  the  party  in  whose 
{uroar  it  ih  made,  is  by  actirm :  or  when  tbe  submission  is 
Hade  a  rule  of  court,  by  attachments ;  and  if  a  verdict  has 
been  taken  for  the  plaintiff's  security,  by  entering  up  judg^ 
mad  thereon,  and  taking  out  execution.  Upon  a  submission 
keioj^  made  a  rule  of  court,  it  was  formerly  holden,  that  the 
(arty  might  proceed  both  by  action  and  attachment,  at  the 
ttmetiiue^;  but  a  different  doctrine  has  been  since  laid  down' : 
lad  accordingly  in  a  late  case,  tbe  court  of  Common  Pleas 
foold  not  grant  an  attachment  for  non-performance  of  an 
award,  pending  an  action  brought  upon  it ;  nor  would  allow 
the  plaintiff  to  waive  the  action,  in  order  to  apply  for  an  at« 
bciunent^. 

Where  the  submission  is  by  deed  with  a  penalty,  and  the 
tward  is  made  within  the  time  limited,  an  action  of  debt 
in  npon  the  deed,  for  the  non-performance  of  the  award ; 
ttd  that,  whether  the  award  be  for  the  payment  of  money, 
ir  tbe  performance  of  a  collateral  act*     But  where,  in  an  ar- 


'8  East,  13. 

^  4  Tauot*  658. 

*  3  Taunt.  461.  {  Tauot.  342.  - 

'5  Bar.  2694.  Say.  Costs,  179.  S.C. 

^fmofu  T.  Tufi99,  T.  7  Geo.  III.  C.  P. 

Btf.  Cotu,  178.  2  ed.  but  aee  Cas.  Pr. 

C  P.  138.  Pr«  Reg.  103.  Barnes,  123. 

&  C«  Dovg.  427.   3  Durnf.  Sc  East, 


507.  6Dnrnf.&  Eut,  71.  131.  144. 
1  H.  blac.  639. 
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sAndr.   299.   Gis.    imfu   Hardw« 
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arbitration  bond,  a  time  was  limited  for  the  arbitrator  to  i 
his  award,  and  such  time  was  afterwards  enlargfed  by  m 
consent,  it  was  held  that  no  action  could  be  maintainc 
the  bond,  to  recover  the  penaflty  for  not  performing  the  a\ 
made  after  the  time  first  limited*:  In  such  case,  the  pla 
shbuld  have  proceeded  by  action  of  debt  or  atsumpsil,  o 
submission  implied  in  the  agreement,  to  enlarge  the  i 
An  action  of  d^ht  also  lies  upon  a  submission  by  deed,  wit 
a  penalty,  or  upon  a  submission  in  writing  without  deet 
by  parol,  where  the  award  is  for  the  payment  of  money ; 
"where  it  is  for  the  performance  of  a  collateral  act,  the  pla 
should  proceed  :by  action  of  covenant  upon  the  deed,  or  i 
submission  'be  without  deed,  by  action  of  izssumpsi^. 
when  natters  in  dispute  are  referred  to  arbitration  wit 
bond,  and  the  arbitrators  award  a  certain  sum  to  be  du 
may  be  recovered  under  a  count  on  vixi  insimid  computas^ 
Two  several  tenants  of  a  farm  agpreed  with  the  succee 
tenant,  to  refer  certain  matters  in  difference  tespecting 
farm  to  arbitration,  and  jointly  and  severally  promise 
perform  the  award;  the  arbitrator- awarded  each  of  the 
to  pay  a  certain  sum  to  the  third ;  and  the  court  held, 
they  were  jointly  responsible  for  the  sum  awarded  to  be 
by  each^.  In  an  action  on  an  award,  made  under  a  juc 
order,  to  prove  the  order,  it  is  enough  to  put  in  an  office  i 
of  the  rule,  making  it  a  rule  of  court*. 

Where  the  submission  is  by  rule  of  court  origijially,  o 
order  of  nisi  prius  or  agreement,  which  is  afterwards  ^u 
a  rule  of  court,  the  party  disobeying  an  award  js  not 
liable  to  an  action,  but  also  to  an  attachment,  as  for  a 
tempt'.  And  where  the  original  award  was  lost,  the  e 
on  a  proper  affidavit,  granted  an  attachment  upon  a  coj: 


■  I  J>iirnf.  &  East,  S9»* ««  «^*''  *  r.P.»*f:.*  ^N  3S?» 

^  a  Ld.  Raym.  1040.  *  4  Campb.  17. 

!  I  Eip.  Rep.  X94.  but  kc  ti/.  377.       '1  Sa!k^33.  and  see  i  Saund. 
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it*.  Bat  an  attacfatnent  cannot  be  granted  against  a  peer  of 
the  reahn,  or  member  of  tbe  bouse  of  commons,  for  non«paj<» 
neot  of  money  pursuant  to  an  award^.  If  an  arbitrator  award, 
imoDg  other  things,  that  each  party  shall  pay  a  moiety  of 

[|  fc  costs  of  tbe  arbitration,  and  of  making  the  submission  a 
lit  of  court,  and  one  party,  in  ordisr  to  get  tbe  award  out 
of  die  hands  'of  the  arbitrator,  pay  the  whole ;  it  seems  that 

<|  k  may  have  an  attachment  against  the  other  party,  if  he 
ttkse  to  pay  his  moiety^  But  if,  upon  the  reference  of  an 
actioD  in  the  Common  Pleas,  the  arbitrator  award  the  costs 
tf  a  nonsuit  to  be  paid  by  one  party,  and  a  httg'er  "sum  to 
kpiid  as  a  debt  by  the  other,  the 'party  awarded  to  pay  tbe 
Mailer  sum  is  entitled  to  a  iset  off,  withdut  motion ;  mid  if 
jhijiiilent  of  the  ilikiaUet  sum  be  enforced  by  attacfamettt, 
ihedHutwiHs^titaside^ 

fhe^arty  having  a  remedy  by  action  on  tbe  award,  it  is 
feeretidttary  in  tbe  cotttts,  wh^her  or  nM  they  will  enfmet 
it  by  attadiinent.  And  th^rtfoi^  where  tifere  was  ^  con- 
Hif^  of  evidence,  they  teould  not  determine  it  upon  ^» 
MiritSy  in  a  summary  "teay*.  So  where  ifae  deferfdantwasa 
UbOtrtq^tf  ktid  incapable  t^f  paying  tile  smn  awarded,  the 
Ittort  refused  an  attachment  for  non-payment  of  it':  And 
there  a  party  was  taken  upon  tm  .attachment  for 'not  per- 
finning^  an  award,  after  which  he  became  bankrupt  and  ^bb- 
tamed  his  certifici&te,  the  court  ordered  faim  to  be  discharged ; 
ftr  this  w^'a  demand  for  which  debt  woiiid^ie,  tmd  the  act 
itf$,!he  shall  hot  be  arr^Med,  prosecuted  or  implead^  for 
*^  dfebt  due  before  thq  bankruptcy :  -It  'would  therefortf'foe 
■M  to  kecfp'him  in  cn^ody,  -when  the  duty  is  discbargM^ 
K'fetoefofe  having  agreed  to  a  reference,  -was  awarded  to 
laliver  np  two  notes,  and  pay  a  sum  of  money :  she  married. 


■i&r.5a6«  la.  S.  C. 

s  jrSvnf*  &  East,  i;!,  448.  jfnte,       *  4  Taunt.  63a.      , 

!«»  *^^  ®  I  Str.  695.  I  Saund.  5a  7.  Ck 

«  I  Boa.  k  PuL  93*  Sioht  v.  Harrh,       '  Anm.  K.  B.  i  Cromp.  %jo. 
\L  4$  Geo.  III.  K.  B.    a  Smith  R.        f  a  Str,  ii$a. 
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and  the  husband  refusing  to  pay  it,   it  was  doubted  if  tl 
court  could  grant  an  attachment,  against  both  or  either 
themN 

The  court  of  King's  Bench  will  not  grant  an  attachme 
against  an  administrator,  for  not  performing  a  rule  of  cou 
entered  into  by  the  intestate^:  And  a  submission  to  arb 
tration  by  an  executor  or  administrator^  is  not  of  ithelf  holde 
to  be  an  admission  of  assets;  and  therefore,  if  upon  such 
submission,  the  arbitrator  simply  award  a  certain  sum  to  b 
due  from  the  testator  or  intestate's  estate,  without  saying  b; 
whom  it  is  to  be  paid,  the  executor  or  administrator  is  no 
personally  liable  to  the  payment  of  the  sum  awarded,  aa 
can  be  attached  for  the  non-payment  of  it^  So  trustea 
by  submitting  matters  to  arbitration,  do  not  make  themselve 
personally  liable^.  But  a  submission  to  arbitration  by  ai 
executor  or  administrator,  is  in  general  considered  as  a  r€ 
ference  not  only  of  the  cause  of  action,  but  also  of  th 
question,  whether  or  not  he  has  assets :  And  therefore  if  a 
arbitrator,  under  a  reference  between  A.  and  B.  adminii 
trator,  award  that  B.  shall  pay  a  certain  sum  as  the  amouo 
of  A's  demand,  B.  cannot  afterwards  object  that  he  iiad  ni 
assets  ;  for  this  is  equivalent  to  determining,  as  between  tbesi 
parties,  that  he  had,  and  therefore  he  may  be  attached  foi 
non-payment%  So  a  reference  to  arbitration,  of  all  matten 
in  dispute,  by  assignees  of  a  bankrupt,  and  a  consequeol 
award  to  pay  a  sum  of  money,  is  conclusive  upon  them  ai 
to  assets'.  A  fore^n  attachment  in  Lotidon^  if  properli 
pleaded,  is  a  good  bar  to  an  action  on  an  awards,  or  on\ 
bond  conditioned  for  its  performance'' ;  but  where  the  sub 
mission  is  made  a  rule  of  court,  it  is  no  answer  to  an  at 


^  Anon.  I  Cromp.   ^jo,  and  see  6    DurDf.&  East,  69X, 
Oomf.  &  East,  i6i.  '2  Rose,  $o. 

•'Willcs,   31$.  .  •  I  Sid.  327. 

"*  5  Durnf.  &  East,  6.  ^  i  Ld.  Raym.  636.    3  Snik.  4 

*  3  £sp.  Rep.  lox.  S.  C, 

'  7  Durnf.  &  East,  4$3.  and  sec  i 
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tecbiiieDt  in  the  Ring's  Bench,  for  non-payment  of  the  sum 
cvarded*. 

Before  any  application  is  made  for  an  attachment,  or  to 
let  aside  an  award^j  the  submidsion  mnst  be  made  a  rule  of 
lnit%  if. not  one  already  ;  which  is  done  on  an  affidavit,  by 
iMof  the  witnesses,  of  the  due  execution  of  the  bond  or 
%veement  containing  the  submission'* ;  and  if.  be  refuse  to 
mke  ic,  the  court  will  compel  him*.  The  motion  for  this 
l^irpose  is  a  motion  of  course  in  the  King's  Bench,  requiring 
hdy  coansel's  signature ;  but  in  the  Common  Pleas,  the  rule 
b  moved  for  in  court,  and  absolute  in  the  first  instanced. 
ikd  where  a  matter  is  referred  to  aMtrators,  by  rule  of 
Mart,  and  they  make  their  award,  the  coarts  will  compel  a 
performance  of  it,  as  much  as  if  the  award  were  part  of  the 
hde ;  so  that  a  new  rule  is  needless'. 

-  In  order  to  proceed  by  attachment,  there  must  be  personal 
of  the  award,  and  a  demand  of  the  money,  or  other 
awarded**;  which  demand  may  be  made  by  the  party 
Jf,  or  by  a  third  person  under  a  power  of  attorney :  And 
the  time  of  demanding  it,  a  copy  of  the  rule  must  be 
red  upon  the  opposite  party,  and  of  the  master's  or  protho- 
r*fl  aUocatmr  thereon,  if  the  demand  be  of  taxed  costs, 
also  a  copy  of  the  award,  and  of  the  power  of  attorney, 
the  demand  be  made  by  a  third  person';  the  original  rale 
oBocatmr,  and  also  the  award  and  power  of  attorney,  w:hen 
I,  being  at  the  same  time  produced  and  shewn.    After 
'demand  and  reAisal,  the  court,  upon  an  affidavit  of  the  due 
ition  of  the  award^  and  power  of  attorney,  and  another 


■Gnmr   T.  Jfawdwgt  4   Domf.  &  '  i  Salk.  71. 

HI,  313.  f«  ttoiiu  I  Cromp.  ajo*  4  ^  Id,  83.    is  Mod.  357.  312.  Pir 

mtkU  473*  Lord  Ktnym^  S*  35  Ceo.  III.  BL  B.  i 

^  %  Scr.  1x78.  Bof.  &  Pttl.  3^4*  2  Saund.  186.  (i). 

'  Appeod*  Cfai|i;  XXXIV.  ^  16.    ^  '  Per  Lord  Kenf^n,  H.  38  Geo.  IIL 

^  Id.^  t.                                      '  K.  B.  but  8et  2  Blac.  Rep.  990.  C.  P. 

*  s  Scr.  I.  Barney  i^i  ^  Append.  Chap.  XXXIV.  f  i  j. 
'  jhff9  50s.  504. 
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of  personal  service  of  a  copy  of  the  rule  and  award,  and  of  tb 
demand  and  refusal^  &c.  will  in  ordinary  cases,  wh^fe  tl 
time  for  making  the  award  has  not  been  enlarged,  grant 
rule  for  an  attachment  7tm^  which  they  will  afterwards  mab 
absolute,  on  an  affidavit  of  service,  if  no  sufficient  cause  In 
shewn  to  the  contrary :  But  they  will  not  infer  personal  ser 
vice  of  an  award,  to  bring  a  party  into  contempts  And  when 
an  award  appears  to  have  been  made  out  of  the  time  origin 
i^&Uy  given  to  the  arbitrator  by  rule  of  court,,  but  whiel 
rule  reserved  to  him  the  power  of  enlarging  the  time,  it  is  119 
enough,  for  obtaining  an  attachment  for  non-performance  -ci 
the  award,  that  the  arbitrator  states  in  his  award  that  he  btf 
enlarged  the  time,  without  verifying  the  fact  by  affidavit;  aiPi 
it  should  al^  appear  that  the  defendant  had  notice  of  such  m 
largement,  when  served  with  the  rule  of  court'.  This  notie 
should  it  seems  be  personally  served:  and  therefore  on -^ 
motion  for  an  attachment,  for  filing  a  bill  in  equity  contrai*; 
to  an  order  of  reference,  an  affidavit  that  notice  of  the  motioi 
to  make  the  order  a  rule  of  court  had  been  served  on  IIh 
party's  servant,  &c.  is  not  sttfficient%  « 

In  the  King's  Bench,  where  the  submission  to  arbitration 
by  rule  of  court,  or  by  order  of  nisi  priuSj  there  being  a 
then  depending,  the  affidavit  for  an  attachment,  fer  di 
ing  the  award,  must  be  entitled  in  the  cause':  and  if  an 
davit  be  put  into  court,  without  any  title,  the  court  oaai 
take  notice  of  it,  though  the  adverse  party  is  virilling  to 
the  objection*.    But  where  the  submission  is  made  a  rule 
court  under  the  statute,  there  being  no  cadse  depending, 
affidavit  for  an  attachment  need  not  be  entitled^ :  or  it  iiM|| 
be  entitled  '^  In  the  mattef^^  &c/*  though  after  the  role  irfj 


•  Append,  Cliap.  XXXIV.  §  18,  19.  i  S^Eat,  21  fa.J  12  Eart,  166.  (£ 
^ M§20^  ' s Dtttnf. &  East, 643. 

^  5  Taunt.  813.    .  "*»  Smith  R.  358.  5  East,  tu  1 

d  15  East,  97*  and  see  i  Marth.  66.  East,  166.  fa  J. 

579.             ,  i  12  Eait,  166.  (a.J 

*  I  Marsh  66. 
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ibr  ao  feitachment  is  granted,  the  affidavits  in  answer  to  such 

imle  must  be  entitled  «  The  King  against \"     The  af- 

tion  of  a  Quaker  has  been  holden  not  sufficient  to  ground 
attachment,  for  the  non-performance  of  an  award^. 

Where  a  cause  is  referred  at  the  trial,  and  a  verdict  taken 
the  plaintiff's  security,  and  an  award  is  afterwards  made 
his  favour,  the  plaintiff  may  make  his  election,  either  to 
id  op    the  award,   by    action   or    attachment,  or    on 
verdict:   and   in    the  latter  case,  he  is  entitled  to  sign 
lent,  and  take  out  execution  for  the  money  awarded, 
ml  first  applying  to  the  court  for  leaved     If  in  such  case 
award  be  made  before  the  term,  the  defendant,  in  the 
imon  Pleas,  can  only  impeach  it  within  the  first  four  days 
term :  and  personal  service  of  the  award  is  not  necessary  to 
int  the  issuing  of  execution,  if  the  attorney   for  the  de- 
lant  has  been  served  with  a  copy  of  the  award''.     Where  a 
lict  is  taken  for  a  certain  sum,  subject  to  the  award  of  an 
litrator,  to  whom  all  matters  in  difference  are  referred  by  an 
ler  of  nisipriuSf  he  cannot  award  a  greater  sum  than  that 
which  the  verdict  was  taken' ;  and  the  court  will  not  give 
we  to  increase  the  sum  in  the  declaration  and  rule  of  refer- 
on  an  affidavit  that  a  larger  sum  will  probably  be  proved 
the  arbitrator^     If  a  greater  sum   be  awarded  than 
for  which  the  verdict  was  taken,  no  asstimpsit  by  impli- 
wiU  it  seems  arise,  to  pay  even  to  the  extent  of  the  ver- 
Bat  if  judgment  in  such  case  be  entered  for  the  whole. 


3  I>itnir.&  Ease,  6oi.  $  East,  si. 

i)  IS  East,  i6$.  jiniCf  497.  5x8,  19. 

>  I  Str.  44X.  WUlcs.  291.  S.  P.  but 
the  caces  of  Powd  t.  Ward^  cited  in 
AiKlr*  soo-  sod  Taylor  v.  Scot^  cited  in 
Cffvp.  394*  I  Darnf.  &  East,  266.  and 
Ae  mwtnl  cases  referred  to  hy  Mr. 
Dan^mrdf  in  a  very  elaboratie  note  on  the 
■iject,'  in  Wilies,  992.  stmb.  contra. 

*  1  East,  401*  I  Bos«&  Pol.  97.  480. 
3  Bosr  ft    Pol*  244.  but  8e\s   z  Salk. 

3n 


84.  Barnes,  ^8.  contra.  Append.  Cbap, 
XXXIV.  fax. 

'  3  Bos.  &  Pul.  244.  and  see  3 
Taunt.  45.  where  the  court  of  0>mmoQ 
Pleas  permitted  judgment  to  be  entered 
up,  though  ihe  award  was  lost,  upon  an 
afHdavit  of  its  contents. 

*  5  East,  X39.and  sec  i  Taunt.  X5X. 

'  X  Mau!e&Sel.  675. 

s  5  East,  139. 


884  OF  ARBITRATIOK. 

and  it  appear  that  a  part  of  the  sum  is  covered  by  a  counte 
demand,  which  was  not  a  subject  of  dispute,  so  that  only 
balance,  less  than  the  amount  of  the  verdict,  is  ultimately 
be  paid  over  to  the  plaintiff,  the  court  will  reduce  the  jud| 
ment  to  the  amount  of  the  verdict,  and  grant  execution  ft 
the  sum  really  due\  And  although  an  arbitrator  cannot  g 
beyond  the  amount  of  the  damages  in  his  award  in  the  action 
yet  when  all  matters  in  difference  are  referred  to  him^  he  maj 
it  seems  make  his  award  for  a  larger  sum  as  to  th^  additioo^ 
inatters ;  for  which,  though  the  party  cannot  proceed  on  tb 
verdict,  he  may  have  a  remedy  under  the  award*^.  It  has  beei 
questioned,  whether  judgment  for  a  sum  of  money  directed! 
be  paid  by  an  award,  reducing  a  verdict,  can  be  enteral 
before  the  day  on  which  the  payment  of  the  sum  is  awarde4l 
But  however  that  may  be,  execution  ought  not  to  be  issutt 
for  it,  before  the  day  of  paymenf*.  And  where  a  cause  Im 
been  referred  to  arbitration,  the  court  cannot  interfere  to  entti 
a  nonsuit  against  the  arbitrators'  direction  ;  but  the  party  d^ 
jecting  to  the  award  must  move  to  set  it  aside*.  I 

At  common  law,  where  the  submission  to  arbitration  was 
rule  of  court,  which  was  often  the  case,  the  conduct  of  the 
bitrators,  and  of  the  parties  to  the  submission,  might,  as  it 
may,  be  examined  into ;  and  if,  on  examination,  it  appeal 
that  the  arbitrators  had  been  partial  and  unjust,  or  had 
taken  the  law,  the  court  would  not  enforce  a  performance 
the  award'.  But  where  the  submission  was  by  bond  or  ol 
writing,  or  by  parol,  there  was  no  other  way  of  impeachiii| 
the  awards  for  the  misbehaviour  of  the  arbitrators,  thii 
by  filing  a  bill  in  equity*.  This  was  remedied  by  tl| 
statute  9  &  JO  W.  III.  c.  15.  §  2.  which  enacts,  that  «  iut^ 
^^  arbitration  or  umpirage,  procured  by  corruption  or  uni^ 


« 

*  I  Tauot.  151.  «  I  Mareh.  258. 

^  I  Maule  &  Sel.  6/j.  '  i  3alk.  71.  73-  83*  ^  ^ocL  aiij 

^  4  Taunt.  319.  Bir.  701.  i  Saaiid.  327.  €• 

**  Id,  ibid.  «  I  Saundt  317.  b.e. 
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^  meiiMy  shall  be  judged  and  esteemed  void  and  of  none  ef- 
l*fect,  and  accordingly  be  set. aside  by  any  court  of  law  or 
*  equity,  so  as  complaint  of  such  corruption  or  undue  practice 
}'  he  made»  in  the  court  where  the  rule  is  made  for  submis- 
lion  to  such  arbitration  or  umpirage,  before  the  last  day  of 
the  next  term  after  such  arbitration  or  umpirage  made  and 
f  published  to  the  parties*.**  But  this  statute  does  not  ex* 
had  to  such  awards  as  are  made  in  pursuance  of  an  order  of 
tin  jEirntf^,  nor  to  parol  awards'*,  which  therefore  remain  as  at 
kinmon  law. 
} 

^The  grounds  upon  which  an  application  may  be  made  to 
courts,  for  setting  aside  an  award,  are  that  there  is  some 

[ection  to  its  legality,  appearing  on  the  face  of  the  award 
if,  or  from  the  reasons  given  by  the  arbitrators  in  support 

'it' ;  or  else  that  there  has  been  some  irregularity,  as  want 

notice  of  the  meeting*,  or  collusion  or  gross  misbehaviour 

the  arbitrators^  And  if  the  application  be  made  in   due 

!,  every  ground  of  relief  in  equity,  against  an  award,  is 

lally  open  in  a  court  of  law'.     But  the  court  on  motion  will 

enter  into  the  merits  at  large :  for  if  they  did,  no  person, 

said,  would  ever  undertake  to  be  an  arbitrator**.     And  it 

W  sufficient,  in  order  to  impeach  an  award,  upon  the  face 

which  no  objection  appears,  to  state  facts  from  which  it 

be  inferred  that  the  award  was  founded  upon  an  incor- 

notion  of  the  law  of  the  case^.     So  where  a  cause^involv- 


^Qnrf.a3«  Barnet,  $j.  out  hearing  the  defendant  tod  his  wit* 

^.i  Str.  301.  s  Bur.  701.  i   Saund.  neues^  cannot  be  pleaded  io  bar  to  an 

|.  c,  8  East,  466.  action  on  the  bond,  conditioned  for  the 

^7  Damf.  ft  Eaat,  i,  i  Saund.  327.  perfbrraaoce  of  the  award;  but  if  only 

/•  amiff  866.  matter  for  application  to  the   equitable 

^  3  East 9 1 8.  jnritdiction  of  the  courti  to  set  aside  the 

^  I  Salk.  71.  bot  see  3  Atk.  529.  award.  8  East,  344. 

^  3  Atk.  529.  a  Bur.  701.  Start  v.  «  3  Bur.  1258,  9. 

igggrufgef  E.  43  Geo.   III.  K.   B.  ^  i  Salk.  71.1  Str.  301.  3  Atk,  ^29. 

t  partiality  and  improper  conduct  in  a  Bur.  701.  i  Saund,  327. 1/. 

ariatnttOTy  in  makiiig  his  award  with-  |  i  Tauat.  48. 
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ing  a  question  of  law,  was  referred  to  a  barrister  under  a  ral 
of  court,  to  settle  all  matters  in  difference  between  the  parties 
and  he  made  his  award  thereupon,  but  the  question  of  law 
did  not  appear  upon  the  face  of  the  award ;  the  court,  con< 
sidering  that  it  was  the  intention  of  the  parties  to  refer  the 
decision  of  the  merits,  as  well  upon  the  matter  of  law  as  6 
fact,  to  the  arbitrator,  refused  to  open  the  award  ag^n,  apoi 
a  suggestion  of  the  arbitrator's  mistake  in  point  of  law,  upoi 
the  'construction  of  a  contract  between  the  parties*.  Am 
where  an  arbitrator,  to  whom  the  question  of  the  right  of  twi 
rectors  to  the  tithe  of  certain  lands  was  referred,  had  powe 
to  devise  all  means  to  prevent  future  litigation  between  tb 
parties,  and  to  settle  all  matters  in  difference  between  tbenc 
and  to  determine  what  he  should  think  fit  to  be  done  by  eitbc 
of  the  parties,  touching  the  matters  in  dispute ;  the  court  Q 
Common  Fleas  held,  that  he  did  not  exceed  his  power,  b| 
awarding  undivided  moieties  of  the  tithes  to  the  two  rectorA 

* 

:  m 

The  courts  will  not  set  aside  the  award  of  an  umpire,  becaaHii 
lie  received  evidence  from  the  arbitratoi*s,  without  examinidii 
the  witnesses,  unless  be  were  required  to  re-examine  thea| 
before  the  making  of  his  umpirage^.  And  where  an  arbitN| 
tor,  having  by  mutual  agreement  of  the  parties  closed  his  ei^ 
amination,  refused  the  application  of  the  defendant's  attorn^ 
for  another  hearing,  and  made  his  award ;  the  court  of 
mon  Fleas  would  not  set  it  aside,  on  the  affidavit  of  the 
fendant's  attorney,  that  he  was  in  possession  of  evidence  wl 
would  repel  that  on  which  the  award  was  founded''.  If 
award  be  made  on  an  improper  stamp,  and  no  application 
made  to  enforce  the  award,  the' court  will  not  set  it  asidiM 
And  if  an  objection  to  the  stamp  be  not  alledged  as  a  g^rooMJ 
for  obtaining  a  rule  to  shew  cause  to  set  aside  an  award,  lU 
court  will  not  suffer  it  to  be  relied  upon  afterwardsi  wbeii  caM 
is  shewn^      On   a  motion  respecting  an  award  of  commii 


•  13  East,  357.  *  I  Marsh.  404. ' 

^  3  Taunt.  426.  «  7  Dumf.  &  Eaati  95. 

'  4  DutdF.  &  East,  589.  and  see  I        '  Lidde/l  v.   Johnttone^  H.  38  GkM 
fios.  &  Pul.  91.  175.  III.  K«  B« 


OV   ARBITRATION. 


887^ 


sJODerSi  under  an  inclosure  act,  the  court  of  King's  Bench 
laid:  ^We  may  punish  upon  this,  if  there  be  any  corruption; 
(T enforce  its  execution  by  mandamus:  But  we  are  not  to  in- 
terpret or  set  aside  these  awards,  upon  coniplaint  of  their  ob- 
Kority%  &c.*'  And  if  upon  a  reference,  either  party  is  pre- 
daded  by  the  terms  of  the  rule  from  going  into  evidence  of 
duA  which  he  is  desirous  to  try,  his  remedy  is  by  moving  to 
«t  aside  the  rule  of  reference ;  but  he  cannot  impeach  the 
iward^. 


The  $mode  of  setting  aside  an  award  is  by  application  to  the 

[tMirt  in  which  the  action  was  depending,  where  the  reference 

I J  by  rule  of  court,  or  order  of  nt^i  priw  ;  or  if  there  be  no 

jietion   depending,  in  the  court  of  which  the  submission  is 

^Mde  a  rule  under  the  statute  :  And  unless  the  application 

he  founded  on  some  objection  to  the  legality  of  the  award,  ap- 

1^  on  the  face  of  it,  there  must  be  an  iiffidavit,  stating 

the  grounds  upon  which  it  was  made ;  and  it  is  usual  to  have 

jm  affidavit  of  facts,  in  answer  to  the  application.     Where  the 

tieference  is  by  rule  of  court  or  order  of  nisi  prius^  there  being 

canse  then  depending,   the  affidavits  in   support  of,  or  in 

rer  to  the  rule  for  setting  aside  an  award,  must  be  entitled 

the  cause"^;  but  where  the  submission  is  made  a  rule  of 

under  the  statute,  there  being  no  cause  depending,  it  is 

necessary  that  the  affidavits  should  be  entitled'' :  or  they 

ly  be  entitled  <'  In  the  malter^,  &c."     In  practice  it  is  usual, 

a  rule  for  an  attachment  is  moved  for,  to  oblige  the 

who  complains  of  the  award,  to  move  to  set  it  aside^ 

the  objections  appear  on  the  face  of  it ;  and  then  both 

come  on  together^:  This  gives  the  other  side  an  oppor* 

ty  of  answering  the  allegations,  on  which  the  objections  to 

award  are  founded. 


*  Gate  OQ  the  Over  KdUt  iocloiure 
Ktf  H.  38  Geo.  m.  E.  B. 
^  3  Tanac  378. 


^  Id.  %i*  %  Smith,  358« 
5  6East|3io« 


888  OV  ARBITRATION. 

The  GOtirte,  wc  may  remember^  will  not,  oa  the  lart  day  of 
teniif  hear  a  motion  for  a  rale  nisi  to  set  aside  an  award*  -; 
nor  ean  counsel  be  heard  on  that  day,  to  shew  cause  against 
such  a  rule^  but  the  same  must  be  enlarged,  and  made  f>eremp* 
tory  for  the  next  ensuing  term.  And  where  the  submission  is 
by  bond  or  other  writing,  under  the  statute,  the  application  to 
set  aside  the  award  must  be  made  before  the  last  day  of  the 
next  term  after  it  is  made^.  So  where  the  application  is  to 
refer  back  the  award  to  the  same  arbitrator  to  re-consider  it, 
on  the  ground  that  he  had  not  sufficient  materials  before  him, 
it  must  be  made  within  the  same  time ;  although  the  arbitara- 
tor  be  not  charged  with  corruption  or  undue  practice^  But 
t^e  limitation  of  time  prescribed  by  the.  9  &  10  W.  III.  for  ap- 
plications to  the  court  to  set  aside  awards,  applies  only  to 
cases  where  an  original  authority  is  given  to  the  court  by  that 
act"^ :  And  tnough  the  court  will  in  general  adopt  the  same 
rule,  in  cases  where  their  authority  exists  independently  of 
the  act,  yet  when  they  see  sufficient  reason  for  their  inter- 
ference, they  will  interpose  their  authority,  though  the  time 
prescribed  should  have  elapsed% 

The  courts  will  not  set  aside  an  award,  though  for  delects 
appearing  on  the  face  of  it,  after  the  expiration  of  the  time  * 
limited  by  the  statute^:  And  a  party  cannot,  in  shewing  causa  , 
against  an  attachment,  impeach  the  award  for  any  extrinsic  ; 
i^atter'.     But  upon  an  application  for  an  attachment,  for  noup  ^ 
performance  of  an  award,  it  is  competent  to  the  parties  to  ob«  ] 
ject  to  the  award,  for  any  illegality  apparent  on  the  face  of ., 
it,  although  the  time  limited  by  the  statute,  for  applying  to 
the  court  to  set  aside  the  award,  is  expired^ :  The  reason  is, 
that  upon  a  motion  for  an  attachnient,  the  party  would  be 


*  jt»t€,  522.  £a8t,  276.  and  see  Barnes,  55, 
^  if ii/r,  884,  5.    ,..  i6Dumf.&£ast,  i6i» 

«  2  Durnf.  iti^ast,  781.  ^  J  Duraf.  &  East,  73.  and  see  x 

^  Anifj  885.  *  "  Saund.  327.  e.  Baraes,  56, 7.  xi  East, 

*  I  Marsh.  471.  368,90 
f  Pit  Powell,  Just,   Andr.  297.  1 
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rat  remedy,  if  the  attachment  were  g^nted,  notwith- 
ling  the  ilieg^ality  of  the  award;  whereas  if  the  party 
left  to  his  remedy,  by  bringing  his  action  on  the 
i,  it  would  be  competent  to  the  defendant  to  take  ad«- 
ge  of  any  illegality  appearing  on  the  face  of  it*. 


•  I  Eaity  277,  9,  fir  Lawrenct^  Jutt. 
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CHAR  XXXV, 


Of  Trials  at  Nisi  Prius^  and  their  Incidents. 

IN  the  present  chapter  will  be,  considered,  as  incidents  to  t 
trial  at  nisi  pritiSj  the  briefs  for  counsel ;  pleas  puis  do 
rein  continuance;  withdrawing  the  record;  challenging  ai 
swearing  the  jurors,  and  talesmen ;  the  order  in  which  cou 
sel  are  heard  at  the  trial;  withdrawing  a  juror;  bills 
exceptions,  and  demurrers  to  evidence ;  the  nonsuit,  or  v< 
diet;  and  if  the  verdict  be  given  for  the  plaintiff  in  ordina 
cases,  or  for  the  defendant  in  replevin,  the  damages  found  I 
the  jury ;  special  verdicts^  special  cases,  and  points  reserve 
and  lastly,  the  postea. 

Previous  to  the  trial,  a  brief  should  be  prepared  by  the  s 
torney  for  each  party,  and  delivered  to  counsel ;  containing 
copy  or  full  abstract  of  the  pleadings,  a  clear  statement  of  ti 
facts  of  the  case,  with  such  observations  as  occur  thereon,  ai 
a  proper  arrangement  of  the  proofs,  with  the  names  of  tl 
witnesses.  The  grand  rule  to  be  observed  in  drawing  briel 
as  it  is  well  expressed  in  a  late  useful  publication*,  consists 
conciseness  with  perspicuity. 

When  the  cause  is  called  on,  the  defendant  may  plead  ai 
matter  of  defence  arising  after  the  last  continuance,  or  asjt 
called  in  French,  puis  darrein  cantinuanoe,  or  in  Latin,  p 
ultimam  cantinuationem :  and  such  a  plea  may  be  pleadi 


*  I  Sel.  Pr.  47d.  aod  see  Lee't  Prac.  Die.  i  V.  p.  »3»,  for  some  uiefal  ob 
vationa,  aa  to  the  mode  of  drawiog  bricfa* 
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lifter  the  jary  are  gone  from  the  bar;  but  not  after  they  have 
giyen  their  verdict*.     The  last  continuance,  previous  to  the 
sittings  or  assizes,  is  the  day  of  the  return  of  the  venire  faciaSf 
from  whence  the  plea  is  continued,  by  the  award  of  the  dis^ 
iringas  or  habeas  corpora^  to  the  next  terra,  unless  the  chief- 
justice  or  judges  of  assize  shall  first  come  on  the  day   of  nisi 
fTvu^:  And  on  this  day,  if  any  matter  of  defence  has  arisen 
•fter  the  last  continnance,  it  may  be  pleaded  by  the  defendant; 
as  that  the  plaintiff  has  given  him  a  release,  or  is  bankrupt^ 
outlawed,  or  excommunicated  3    or  that  the  defendant  has 
become  bankrupt,  and  obtained  his  certificate**;  or  a  judg^ 
meat  recovered  against  him  as  executor*;  or  an  award  made,  on 
a  reference  after  issue  joined^     So  it  may  be  pleaded,  that  a 
fme  plaintiff  is  married,  or  in  debt  by  an  administrator,  that 
tbe  plaintiff's    letters  of    administration   are   revoked,   puis 
iarrein  continuance^.    If  any  of  the  foregoing  matters  happen 
after  plea,  and  before  the  return  of  the  venire  facias,  they 
most  be  pleaded  in  bank.     But  matters  arising  aTter  the  re* 
t&rn  of  the  venire  facias,  may  be  pleaded  either  in  bank  or 
at  nisipritu?" :  And  where  the  defendant  had  obtained  his  cer- 
tificate under  a  commission  of  bankrupt,  after  plea  pleaded, 
lod  then   pleaded   it    in  bank,    as  a  matter  arising    after 
the  last    continuance,   but  in   fact  another  continuance  had 
intervened    between     the     certificate    and    the    plea,    the 
court  of  King's  Bench  permitted  him  to  plead  it  nunc  pro 


*Doc.  pi.  177,  Pearson  v.  Parkins, 
H.  3  Geo.  I.  Bui.  Ni.  Prl,  3 10. 

*BttI«  Ni.  Pri,  310.  and  see  Dyer, 
361.  2  Lutw.  1 143.  I  Blac.  Rep.  497. 
&r  the  time  to  which  the  plea  is  con- 
;  twpcdt 

*  Caf^  V.  Siewarty  H.  28  Geo.  III. 
]L  B.  15  East,  622. 

'  Bat  this  it  seems  must  be  pleaded 
yuaoBy,  and  not  in  the  general  form 
|Kfcnbed  by  the  statute  5  Geo.  II,  c. 
30.  f  7-   6  East,  413.  2  Smith  R,  6S9. 


S.  P.  but  see  2  H.  Blac.  j{3«  9  Eastt 
^2.anie  68 1,  2. 

«$  Taunt.  333.  I  Marsh,  70.  S.  C. 
And  it  is  no  answer  to  such  a  plea, 
that  the  jijdgment  was  obtained  in  an 
action  of  debt  on  simple  contract,  or  by 
confession  of  the  defendant,  j  Taunt. 
665.  I  Marsh.  280.  S.  C. 

'  2  Esp.  Rep.  $04. 

■  Bui.  iVf.  Pri.  309*  and  see  Com» 
Dig.  tit.  Ahaiemeni,  T.  24. 

*»  5  Taunt.  333.  1  Marsh.  70.S.C, 
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tmu^f  on  payment  of  costs'"*  But  matters  arisiog  after  tl 
trial,  and  before  the  day  in  bank,  cannot  be  pleaded  pi 
darrein  eonttnuance!^. 

These  pleas  are  twofold,  in  abatement  and  in  bar'', 
any  thing  happen,  pending  the  writ,  to  abate  it,  this  may  I 
pleaded  puis  darrein  continuance,  though  there  be  a  plea 
bar;  for  this  only  waives  all  pleas  in  abatement,  that  Were 
being  at  the  time  of  the  bar  pleaded,  and  not  subsequent  matte 
but  though  it  be  pleaded  in  abatement,  yet  after  a  form 
bar  pleaded,   it  is   peremptory,  ^h  well  on  demurrer  as  i 
trial;  because  after  pleading  in  bar,  the  defendant  has  a 
swered  in  chief,  and  therefore  can  never  have  judgment 
answer  over*.     After  a  plea  in  bar,  if  the  defendant  plead 
plea  puis  darrein  continuance^  this  is  a  waiver  of  his  bar,  at 
no  advantage  shall  afterwards  be  taken   of  it^:  Nor  can  tl 
plaintiff  afterwards  proceed  on  the  former  plea^ 

The  great  requisite  of  these  pleas  is  certaiult^;  and  it 
not  good  pleading  to  say  generally,  that  after  the  last  cot 
tinnance  such  a  thing  happened,  but  the  time  and  place  mo 
be  precisdy  alledged*'.  The  form  of  the  plea,  if  at  tt 
assizes,  is  as  follows :  And  now  at  this  day^  that  is  to  say,  c 
jfc  comes  the  said  C.  D.  by  S.  S»  his  counsel^  and  says  (if  in  ba 
that  the  said  A.  B.  oug/U  not  further  to  maintain  this  actii 
against  him  the  said  C.  D.  because  he  says^  that  after  the  — - 

day  of last  pasty  from  which   day    until  the di 

bf '        in term  nextf  (unless  the  justices  of  our  lord  ti 

king,  assigned  to  hold  the  assizes  of  our  lord  the  king^  in  a$ 

for  the  county  of should  first    cofne    on   the  — > —  di 

of''—^  at tn  the  said  county  of ),  the  action  afot 


*  Cafiptr  ^.    Stvmart,  H.  28  Geo.        '  i  SallL  178. 

III.  K.  B.  •  Cat^per  v.  Stewart,  H.  28  6e< 

.  >»  2  Smith  R.  396.  III.  K.  B. 

^Richards  v.  JTuUon,  E.    22  Geo.        ^Yelv.  141.  Cro.  Jac.  261.  Ftreei 

IIL  K  B.  ZI2.    %  Lutw*   1143.   %  Silk.  5K 

^  Gilb«  C.  P.  105.  Alejrn^  66.  2  Wib.  139. 

^  id.  ibid.  Freem.  252.  \  Bui.  Ni.  Pri.  309. 
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will  i$  oaiUimiedj  to  witf  oh  Sfc.  at  jjfc.  the  said  A.  fi.  by 
deed,  dated  if c.  did  release  Sfc;  and  so  shew  the  .  particular 
mattei'.    In  abatement,  the  plea  concludes,  by  praying  judg- 
ment of  the  fvritt  and  that  the  same  may  he  quashed!^ ;  or  if 
the  writ  is  abated  de  factOj  by  praying  judgment  if  the  court 
rnUl  further  proceed' :  In  bar,  the  conclusion  of  the  plea  is, 
that  the  plaintiff'  ouy/U  not  further  to  maintain  his  aetiant 
nd  not,  that  the  former  inquest  should  not  be  tahen ;  because 
it  is  a  substantive  bar  of  itself,  and  comes  in  place  of  the 
fimner,  and  therefore  must  be  pleaded  to  the  action^ 

There  are  likewise  some  pleas,  which  may  be  pleaded  at 
tntipriuSf  that  cannot  properly  be  termed  pleas  ptiis  darrein 
mUnuauce,  because  the  matter  pleaded  need  not  be  expressly 
inentioned  to  have  happened  after  the  last  continuance;  as  in 
treipaif,  that  the  plaintiff  was  outlawed  for  felony^:  So  the 
defeDdant  may  plead,  that  a  feme  plaintiff  was  coi;er<  on  the 
day  of  the  writ  purchased ;  but  he  cannot  plead,  that  she  took 
krtm  pending  the  writ,  without  pleading  it  after  the  last 
continuance :  the  diversity  seems  to  be,  between  such  things 
J  is  disprove  the  writ  in  fact»  and  such  as  disprove  it  in  law'. 


^ 


Pleas  after  the  last  continuance  being  productive  of  delay, 
ve  tobjecl  to  the  same  sort  of  restraints  as  pleas  in  abate- 
BQot:  they  must  be  verified  on  oath,  before  they  are  ai« 
Ittved*;  and  they  cannot  be  amended,  after  the  assizes  are 
<)ver^:  There  can  be  but  one  plea  puis  darrein  continuance^; 
^d  sQch  a  plea  cannot  it  is  said  be  pleaded  after  a  demurrer^. 


'BqLA7.  i?n.  310.  ^    ^'Yelv.  181.    Freem.  253.  Bui,  iV#. 

COb.  C.P.  105. 2  Lutw.  1 143.  Pri,  309.  but  see  the  case  of  Harthy 

3 1^«  120.  Bui.  i^.  Prr.  311.  v.  Dtxon,  M.  29  Geo/  III.  K.  B.  2 

'Cro.  £Iiz.  49.  2  Lutw.  1 143.    Bui.  Smith  R.659.  S.  C.  where  a  plea  fmis 

^  'n.  310.  but  see  Dyer,  j6i«  in  darrein  conttmuuue    was  amended  upon 

■■>•  terms. 

*Theol.  Dig.  204.  'Bro.  Abr.  tit.  Continuance,  fJ.  5.  41* 

*«>.  Abr.  tit.  Canfinuance,  fd.  57.  Jenk.  160.  Gilb.  C.P.  loj. 
'■'•M.  /Vf.  510.      '                  •  ^  I  Str.  493.  cites  Moor,  871.  i  Ld. 

'FiteQ,  252.  I  Sir.  493.  2  Smith  Rajm,266«  but  see  Hob*  8n  c^fOrai 
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But  if  a  plea  puis  darrein  continuance  be  filed,  and  vei 
on  oath,  the  courts  eannot  set  it  aside  on  motion,  but 
bound  to  receive  it^.     And  an  affidavit,  referring  to  the 
need  not  be  entitled  in  the  caused 


When  a  plea  puis  darrein  continuance  is  put  in  at  the  ass 
the  plaintiff  is  not  to  reply  to  it  there ;  for  the  judge  h; 
power  to  accept  of  a  replication,  nor  to  try  it%  but  ougl 
return  the  plea,  as  parcel  of  the  record  of  nisi  prins^; 
if  the  plaintiff  demur,  it  cannot  be  argued  there^  Wh 
plea  is  certified  on  the  back  of  the  posteOf  and  the  pla 
demjLirs,  if  the  defendant,  on  the  expiration  of  a  rule  { 
for  him  to  join  in  demurrer,  refuse  to  do  so,  the  plaintiff 
sign  judgment^ 

Previous  to  swearing  the  jury,  the  plaintiff  may  withi 
the  record,  and  by  that  means  prevent  the  cause  from  l 
tried :  But  this  cannot  be  done  by  the  plaintiff^^s  counsel, 
a  brief  has  been  delivered  to  him*;  a  retainer  in  a  c 
without  a  brief,  not  beii\g  sufficient^  If  the  record  be  not  ^ 
drawn,  the  trial  proceeds;  and  as  the  jury  are  called, 
may  be  challenged. 

Cluillenges  are  of  two  sorts;  first,  to  the  array;  anc 
condly,  to  the  polls.  Challenges  to  the  array  are  at  on^ 
exception  to  the  whole  panels  in  which  the  jury  are  arn 


•a  Wils.  137.  3  Durnf.&  East.  554. 
5TauBt.  333*  i  Marsh.  70.  S.  C.  but 
see  Jeok.  1 59.  Yelv.  1 8o.  and  Bui.  Ni. 
Pru  309.  where  it  if  said  to  he  in  the 
breast  of  the  judge,  whether  he  will  ac- 
cept such  plea  or  DOt>  that  is,  whether  he 
will  or  will  not  proceed  in  the  trial.  Aad 
in  Say.  Rep.  268.  a  plea  puis  darrein 
cominuance  was  set  aside*  because  the 
jnatter  of  it  arose  befere  the  last  con- 
tinuance. 

^  S  Taunu  333.  1  Marsh.  70.  S.  C. 


«  Capper   v.  SUwart,    H.  28 
III.  K.  B. 

*  Yelv.    180.  Cro.  Jac.  261. 
Freein.  252.  z  Mod.  307.  S.  C.^ 

c  2  Mod.  307. 

'Freem.  25a.  Bui.    A^.    Pri 
and  see  further  as  to  pleas  puis 
cotuinuaneet    when  necessary^  a 
time  and  mode  of  pleading  then), 
on  Pleading,  i  V.  p.  634,  &c. 

<  2  Campb.  487. 

^  3  Taunt*  225. 
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or  set  in  order  by  the  sheriff  in  his  return ;  and  they  may  be 
made  upon  account  of  partiality,  or  some  default  in  the  sheriff 
or  his  nnder-officer  who  arrayed  the  panel\  And  generally 
speaking,  the  same  reasons  that  before  awarding  the  veniref 
were  sufficient  to  have  directed  it  to  the  coroner  or  elisofs, 
will  be  also  sufficient  to  quash  the  array,  when  made  by  an 
^cer  of  whose  partiality  there  is  any  good  ground  of  sus- 
^cioo.  Also,  though  there  be  no  personal  objection  against 
the  sheriff,  yet  if  he  array  the  panel  at  the  nomination  or 
tmder  the  direction  of  either  party,  this  is  good  cause  of 
dttllenge  to  the  array. 

Challenges  to  the  polls,  in  capita^  are  exceptions  to  parti« 
colar  jurors ;  and  according  to  Sir  Edward  Cok(^,  they  are  of 
feor  kinds ;  first,  propter  honoris  respectum^  as  if  a  lord  of 
piiliament  be  impanelled  on  a  jury,  in  which  case  he  may 
dttllenge  himself,  or  be  challenged  by  either  party.  Secondly, 
fmjOer  defectum,  as  if  a  juryman  be  an  alien  born,  or  a  slave 
or  bondman;  so  if  he  be  not  resident  in  the  county,  or  have 
aot  the  necessary  qualification  of  estate.  All  incapable  persons, 
as  infants^  ideots,  and  persons  of  nonsane  memory,  are  like- 
wise excluded  upon  this  ground^.  Thirdly,  propter  affectum^ 
as  that  a  juror  is  of  kin  to  either  party,  within  the  nintli 
-dl^ree'';  that  he  has  been  arbitrator,  or  declared  his  opinion 
-mk  either  side;  that  he  has  an  interest  in  the  cause*;  that 
idiere  is  an  action  depending  between  him  and  the  party; 
'that  he  has  taken  money  for  his  verdict,  or  even  eat  and 
t drank  at  either  party's  expense;  that  he  has  formerly  been 
m  jaror  in  the  same  cause ;  that  he  is  the  party's  master, 
jervanty  tenant^^  counsellor,  steward  or  attorney,  or  of  the 
'sune  society  or  corporation  with  him.  All  these  are  prin- 
?cipal  causes  of  challenge  :  Besides  which  there  are  challenges 
io  the  Jhvour,  where  the  party  objects  only  on  account  of 
home  probable  grounds  of  suspicion,    as    acquaintance,  and 


f 


•Cowp.  iia.  **  Each  L.  401. 

^1  lost.  156.  *  3  Bur.  1856. 

«  GiUk  C.  p.  95.  .  .  f  GUb.  C  P.  95. 
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the  like;  the  validity  of  which  must  be  left  to  the  deter* 
nination   of  triersy  who,  in   case  the  first'  man  caHed  be 
challeDged,  are  two  indifferent  persons  named  by  the  comi; 
and  if  they  try  one  man  and  find  him  indifferent,  he  shall 
sworn;  and  then  he  and  the  two  triers  shall  try  the  nezt^ 
and  when  another  is  found  indifferent  and  sworn,  the  tw< 
triers  shall   be  superseded,  and  the  two  first  sworn  on 
jury  shall  try  the  resi%    Fourthly,  a  jiiror  may  be  challengecl 
propter  delictum,  as  for  a  conviction  of  treason,  felony,  per- 
jury, or  conspiracy ;  or  if,  for  some  infamous  offence,  he  has 
received  judgment  of  the  pillory,  tumbrel,  or  the  like,  or  to 
be  branded,  whipped,  or  stigmatized ;  or  if  he  be  outlawed 
or  excommunicated,  or  hath  been  attainted  of  false  verdict, 
pTitmuniref  or  forgery.    A  juror  may  himself  be  examined  en 
his  voire  dire,  with  regard  to  such  causes  of  challenge  as  am 
not  to  his  dishonour  or  discredit ;  but  not  with  regfard  to  aay 
crime,  or  any  thing  which  tends  to  his  disgrace  w  dissi^ 
'  vantage*^. 

By  the  baUotting  act,  we  may  remember,  the  names  and 
additions  of  the  jurors  are  to  be  written  on  pieces  of  pareb- 
ment  or  paper,  of  equal  size,  and  delivered  to  the  marshalr 
by  the  under-sheriff  or  his  agent ;  and  are  to  be  rolled  up,  by 
the  direction  and  care  of  the  marshal,  all  as  near  as  may  be 
in  the  same  manner,  and  put  together  in  a  box  or  glass*  la 
be  provided  for  the  purpose^  And  by  the  same  acf*,  *^  whea  ^ 
*'  any  cause  shall  be  brought  on  to  be  tried,  some  indifferent ->j 
*^  person,  by  direction  of  the  court,  may  and  shall,  in  open 
*^  court,  draw  out  twelve  of  the  said  parchments  or  papefs, 

one  after  another;  and  if  any  of  the  persons  whose  naoM 
^^  shall  be  so  drawn,  shall  not  appear,  or  be  challenged  and 

set  aside,  then  such   further  number,  until  twelve  penoBS 

be  drawn  who  shall  appear,  and  after  all  causes  of  challengei 


'€€ 


€€ 


*  Co.  Lit.  1 58.  ~  358,  &c. 

^  For  more  of  ChaUaigitf  see  Co.  Lit,        ^  jinU^  83  7»  8. 
^;6,  &c.  Gilb.  C.  P.  Chap.  VUI.  Bac.        f  3  Geo.  II.  c,  25,  §  1 1« 
Ahp.  tit.  Jurict,  (£).   3  BUc  Com. 
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^  sbaU  be  allowed  as  fair  and  indifferent ;  and  the  said  twelve 
l"  persons  so  first  drawn  and  appearing,  and  approved  as  in- 
diftrent,  their  names  being*  marked  in  the  panel,-  and  they 
being  sworn,  shall  be  the  jury  to  try  the  said  cause ;  and 
the  names  of  the  persons  so  drawn  and  sworn,  shall  be 
kept  apart  by  themselves,  in  some  other  box  or  glass  to 
■  be  kept  for  that  purpose,  till  such  jury  shall  have  given 
^  in  their  verdict,  and  the  same  is  recorded,  or  until  such 
jary  shall,  by  consent  of  the  parties,  or  leave  of  the  court, 
be  discharged ;  and  then  the  same  names  shall  be  rolled 
np  again,  and  returned  to  the  former  box  or  glass,  there 
to  be  kept,  with  the  other  names  remaining  at  that  time 
andrawn ;  and  so  toties  qiiotics  as  long  as  any  cause  remains 
then  to  be  tried." 

9 

t 

fWben  a  view  is  allowed  in  any  cause,  it  Is  provided  by  the 

statute^  that  the  jurors  who  took  the   view,  or  such  of 

\m  as  shall  appear,  shall  be  first  sworn  upon   the  jury  to 

the  cause,  before  any  drawing  as  aforesaid ;  and  so  many 

shall  be  drawn^  to  be  added  to  the  viewers  who  appear, 

lall,  after  all  defaulters  and  challenges  allowed,  make  up 

number  of  twelve,  to  be  sworn  for  the  trial  of  the  cause. 

t  common  law,  if  a  sufficient  number  of  jurymen  did  not 
at  the  trial,  or  so  many  of  them  were  challenged  and 
de,    as  that  the  remainder  would  not  make  up  a  full 
p  there  issued  a  writ  to  the  sheriff,  of  undecim^  decemf  or 
taleSf  according  to  the  number  that  was  deficient,  in  order 
implete  the  jury^ :  And  this  is  still  necessary,  on  trials  at 
Bat  now,  by  the  statute  35  Hen.  VIII.  c.  6.  §  6,  7,  8. 
ed  to  qui  tarn  actions,  by   the  4  &  5  Ph.  &  M.  c.  7.) 
justices  of  assize  or  nisi  priusy  upon  request  made  by 
plaintiff  or  defendant,  are  authorized  to  command  the 
^,-«./iff,  or  other  minister  to  whom  the  making  of  the  return 
shall  appertain,   to   name  and  appoint,  as  often  as  need 


J. 


•  5  14.  *•  Gilb.  C.  P.  73.  *^  5  DurDf.&  East,  457, 8.  46a: 
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*'  shall  require,  so  many  of  such  other  able  persons  of  thi 
<<  said  county,  then  present  at  the  said  assizes  ot  nisi  prim 
**  as  shall  make  up  a  full  jury  ;  which  persons  ^all  be  addei 
**  to  the  former  panel,  and  their  names  annexed  to  the  same 
**  and  that  the  parties  shall  have  their  challenges  to  the  juror 
so  named,  added  and  annexed  to  the  said  former  panel,  a 
if  they  had  been  impanelled  upon  the  venire  facias ;  aii4 
^<  that  the  said  justices  shall  and  may  proceed  to  the  trial  c 
«  every  such  issue,  with  those  persons  that  were  before  im* 
^<  panelled  and  returned,  and  with  those  newly  added  and 
^<  annexed  to  the  said  former  panel,  in  such  wise  as  tbef 
<'  mig^ht  or  ought  to  have  done,  if  all  the  sieiid  jurors  had  beei| 
*^  returned  upon  the  writ  of  venire  facias ;  and  that  evergi 
<<  such  trial  shall  be  as  good  and  effectual  in  the  law,  to  a|l( 
'*  intents  and  purposes,  as  if  such  trial  had  been  had  by  tweti 
<'  of  the  jurors  impanelled  and  returped  upon  the  writ 
'*  venire  facias^ 


3 


The  qualification  of  a  tales-manf  in  point  of  estate,  is  oi 
Jive  pounds  per  annum\    And  by  the  7  &  8  W.  III.  c. 
§  3.  the  sheriff  is   directed  to  return  such  persons  to 
upon  the  ialesy  as  shall  be  returned  upon  some  otiber 
and  then  attending  the  court.     Hence  it  is  usual  to  draw  tl 
names  out  of  the  box ;  though  where  it  is  desired  by  the 
tlemen  of  the  panel  who  appear,  and  consented  to  by  ^he 
ties,  the  sheriff  may  return  such  other  gentlemen  as  can 
procured  to  attend^     The  plaintiff  may  avoid  a  nonsuit, 
refiising  to  pray  a  tale^ :  And  after  a  juror  jias  been  pi 
lenged  on  the  principal  panel,  he  ought  not  to  be  aworp  pB 
tales^tnan'^. 

When  the  jury  are  sworn,  the  junior  counsel  for  the-.plM 
tiff  opeps  the  pleadings  j    after  which,  if  t^ie  proof  of  ' 

*  Sut.  4  &  $  W.  &  M.  c.  24.  $  48.  *  M  640.  2  Ld^  Raym.  1410.  8.  C 

^  Bui.  Ni.  Pri  305.  and  sec  further  as  to  tales-men^  2  Saillid 

*^  I  Str.  707.  349.  {i)* 
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i»ue  rest  on  the  plaintiff,  as  where  the  general  issue  is 
pieaded,  ttie  senior  or  leading*  counsel  states  Jus  case  to  the 
DT)' ;  and  after  calling  and  exaiuining*  witnesses  in  support 
fit,  the  counsel  for  the  defendant  are  heard ;  and  if  tiiey  call 
Dy  witnesses,  the  plaintiff's  counsel  liave  (lie  general  reply, 
lot  where  there  is  a  rule  to  pay  money  into  court,  the  mere 
reduction  of  the  rule  by  the  defendant  '\a  not,  we  have  seen% 
OQsidered  as  evidence  on  his  paii,  so  as  to  give  the  right  of 
tply  to  tbeplaiutifi*.  And  where  the  general  issue  is  not  plead- 
^  but  issue  is  joined  on  a  collateral  fapt,  as  the  execution  of  a 
ilease  in  assumpsit  or  dehtf  or  a  right  of  way  in  trespassj  the 
ppof  of  which  rests  on  the  defendant,  his  counsel  begin,  after 
pleadings  are  opened,  and  have  the  general  reply.  The 
order  is  observed  in  trespass  quare  clausum  /regit f  if  the 
iiidant  plead,  as  to  tlie  coming  with  force  and  arms,  and 
wer  else  is  against  the  peace,  not  guilty,  and  as  to  the  re- 
toe  of  the  trespasses  a  justification,  which  is  denied  by  the 
^licatioa^ ;  and  in  ejectment,  by  the  heir  at  law  against  a 
risee,  if  the  defendant  will  admit  the  lessor  of  the  plaintiff 
heir.  .So  if  the  lessor  of  the  plaintiff  prove  his  pedigree, 
there  stop,  and  the  defendant  set  up  a  new  case  in  biff 
ice,  which  is  answered  by  evidence  on  the  part  of  the 
of  the  plaintiff,  tlie  defendant  is  entitled  to  the  gener^ 
:  which  is  also  the  case,  where  the  lessor  of  the  plaip- 
claiQis  under  a  will,  and  the  defepdaiiljt  under  a  codicil 
the  validity  of  whiph  is  the  questipn  between  th^m, 
11  the  d/efendant  admits  the  title  of  the  lessor  of  the  p^fiiptiff 
^r  the  wiU"*.  Where  several  defendants  appear  by  sepa- 
^  attornied,  and  have  separate  counsel,  if  they  are  in  the 
^e  interest,  only  one  counsel  can  be  heard  to  address  the 
nr,  and  the  witp.Qsses  are  to  be  examined  by  one  counsel  on 
kpairt.of  all  the  defendants,  in  the  same  manner  as  if  the 
poce  were  joint% 


f  JmUp  66 1»  s.  '  3  Campb.  368. 

3  Campbt  366.  ^  4  Campb.  1 74. 

4Diira£ft  East,  497* 
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In  this  manner  the  trial  proceeds,  unless  the  parties  ag^e  t 
withdraw  a  juror* ;  which  is  frequently  done,  at  the  recon 
mendation  of  the  judge,  where  it  is  doubtful  whether  th 
action  will  lie;  and  iii  such  case  the  consequence  is,  tha 
each  party  pays  his  own  costs. 


In  the  progress  of  the  trial,  either  party,  if  there  be  occi 
sion,  may  tender  a  hiU  of  exceptions,  or  demur  io  the  evidenod 
To  understand  the  nature  of  these  proceedings,  it  should  ti 
observed,  that  in  the  first  stage  of  that  process  under  whid 
facts  are  ascertained,  the  judge  decides  whether  the  evidend 
ofiered  conduces  to  the  proof  of  the  fact  which  is  to  be  ascell 
tained;  and  there  is  an  appeal  from  his  judgment,  by  a  bill  (4 
exceptions.  The  admissibility  of  the  evidence  being  estil 
blished,  the  question  how  far  it  conduces  to  the  proof  of 
fact  which  is  to  be  ascertained,  is  not  for  the  judge  to  decH 
but  for  the  jury  exclusively ;  with  which  the  judges  interfc 
in  no  (iase,  but  where  they  have  in  some  sort  substiti 
themselves  in  the  place  of  the  jury  in  attainlf  upon  mot» 
for  new  trials.  When  the  jury  have  ascertained  the  fact, 
a  question  arise,  whether  the  fact  thus  ascertained  maini 
the  issue  joined  between  the  parties,  or  in  other  words,  whel 
the  law  arising  upon  the  fact  (the  question  of  law  involve 
the  issue  depending  upon  the  true  state  of  the  fact,)  i»^ 
favour  of  one  or  other  of  the  parties,  that  question  is  for 
judge  to  decide.  Ordinarily  he  declares  to  the  jury, 
the  law  is  upon  the  fact  which  they  find,  and  then  they 
pound  their  verdict  of  the  law  and  fact  thus  ascertained.  B|| 
if  the  party  wish  to  withdraw  from  the  jury  the  applicatkj 
of  the  law  to  the  fact,  and  all  consideration  of  what  the  Id 
is  upon  the  fact,  he  then  demurs  in  law  upon  the  evidence ;  ni 
the  precise  operation  of  that  demurrer  is,  to  take  from  tl 


*  *  For  the  form  of  the  fosfea^  where  a  juror  is  withdrawn,  fee  Append.  Cki 
XXXV.  J  28. 
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jory»  and  refer  to  the  courts  the  application  of  the  law  to  the 
fccf. 

A  bill  of  exceptions  then  is  founded  upon  some  objection  in 
point  of  law»  to  the  opinion  and  direction  of  the  court,  upon 
atrial  at  bar,  or  of  the  judge  at  nisi  priuSf  either  as  to  the 
competency  of  witnesses^  the  admissibility  of  evidence^  or 
lie  legal .  effect  of  it**;  or  for  overruling  a  challenge,  or  re- 
fainga  demurrer  to  evidence%  &c.  In  these  cases  it  is  en- 
letedii  by  the  statute  Westin.2.  (13  Edw.l.)  c.  31.  that  ''  if 
^  the  party  write  the  exception,  and  pray  that  the  justices 
'  may  put  their  seals  to  it  for  a  testimony,  the  justices  shall 
'pot their  seals;  and  if  one  will  not,  another  shall:  And  if 
tiie  king,  on  complaint  made  of  the  justices,  cause  the  re- 
cord to  come  before  him,  and  the  exception  be  not  found 
in  the  roll,  and  the  party  shew  the  exception  written,  with 
the  :feal  of  the  justice  affixed,  the  justice  shall  be  com- 
.onanded  that  he  appear  at  a  certain  day,  to  confess  or  deny 
his  seal ;  and  if  the  justice  cannot  deny  his  s^al,  judgment 
Aall  be  given  according  to  the  exception,  as  it  may  be 
mUowed  or  disallowed."  This  statute  extends  to  trials  at 
V,  as  well  as  those  at  nisi  prius  ;  but  it  has  been  doubted, 
llether  the  statute  extends  to  criminal  cases^  If  a  judge 
hm  the  matter  to  be  evidence,  but  not  conclusive,  and  so 
livit  to  the  jury,  no  bill  of  exceptions  will  lie ;  as  if  a  maa 
Induce  the  probate  of  a  will,  to  prove  the  devise  of  a  term 
if  years,  and  the  judge  leave  it  to  the  jury;  because  though 
Hevidence  be  conclusive,  yet  the  jury  may  hazard  an  attaint 
llBiey.  please,  and  the  proper  way  had  been  to  have  demurred 
hbe  evidenced 


%  H.  Bhc.  205,  6.  and  see  Show.  P.  C.  120. 

ThaA  8r  East,  27.  '  See  the  cases  refened  to  in  j  Bac« 

k  Sdk.  284*  Abr.  325.    Willes,  53$.   Bnl.  NL  Pru 

•  Baym,  404.  T.  Jon.  146.  S.  C  316.  and  stau  55  Gee.  III.  c,  42.  j  7. 

Ik.  Bcp.  555-    3  Bur.  1693.  S.  C.  >  T.  Raym*  404,  5.    T.  Jon,  146. 

I^i6r.  A  Blac  Rep.  929.  S.  C,  S.  C. 
*Ch>»  Car*  34<-    ^  ^* ^1^^-  ^^^»  9- 
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The  bill  of  exceptions  must  be  tendered  at  the  trial :  for 
the  party  then  acquiesce,  he  waives  it,  and  shall  not  resc 
back  to  his  exception,  after  a  verdict  against  him ;  when  pc 
bkps,  if  U6  had  stood  upon  his  exception,  the  other  party  h^ 
n^ibi^e  evidence,  and  need  not  have  put  the  cause  on  that  poii 
Tb^  statute  indeed  appoints  no  time;  but  the  nature  ai 
reason  of  the  thing  require  that  the  exception  should  be  reduce 
to  writing,  when  taken  and  disallowed,  tike  a  special  verdic 
or  dfemurrer  to  evidence :  not  that  it  need  be  drawn  up  in  fori 
but  the  substabce  must  be  reduced  to  writing,  while  the  fhir 
is  transacting,  because  it  is  to  become  a  record^. 

The  bill  of  exceptions  is  either  tacked  to  the  record,  or  no 
If  it  be  not  tacked  to  the  record,  it  is  necessary  to  set  out  t1 
whole  of  the  proceedings,  previous  to  the  trial**;  but  otherwis 
it^  begins  with  the  proceedings  after  issue  joined^.  And 
either  case,  it  goes  on  to  state,  according  to  the  circumstance 
that  a  witness  Was  produced^  to  prove  certain  facts  ;  the  pal 
ticular  evidence  offered*,  or  given  to  the  jury,  in  support  ( 
the  whole  or  a  part  of  the  case ;  or  that  a  challenge  was  mad 
or  demurrer  to  evidence  tendered  ;  the  allegations  of  coun$€ 
respecting  the  competency  of  the  witness,  the  admissibility  • 
the  evrdence,  or  the  legal  effect  of  it,  &c. ;  the  opinion  at 
direction  of  the  court  or  jtldge  thereon ;  the  verdict  of  fl 
jiiry ;  and  the  exception  of  the  counsel,  to  the  opinion  givei 
And*  where  the  bit!  of  exceptions  respects  the  legal  effect 
evidence,  the  conclusion  is  as  follows:  ^'  And  inasmuch  aOitl 
**  said  several  matters,  so  prod'uced  and  given  in  evidence  f 
<<  the  party  objecting,  and   by  his  counsel  objected  and  i 


■  I  Salk.  288,  9.  FahrtgasY.  Mosttfn,  XI.  Stat.  Tri.  i{ 

^  Append.  Chap.  XXXV.  }  45.  8.  Append.  Chap.  XXXV.  §  45,  A 

^  Id.  p.  249*  Bui.  Ni.  Pri.  317.  for  precedents  of  a  bill  of  exceptioiia, 

^  5  Durnf.  St  Eiist,  27.  to  the  legal  effect  of  evidence  in  tupp 

^  2  Lutw.  904.   I  tSalk.^84.  of  a  particular  fact,  see  Browol.  13 

'  For  precedents  of  bills  of  exceptions,  and  as  to  a  witness  being  bound  to 

as  to  the  legal  efEect  of  the  whole  of  the  swer  a  question  tending  to  disgrace  hi 

evidence,  see  Brownl.  129.  Money  and  see  Append.  Chap.  XXXV.  §  46. 
others  ?.  Leach,  Bui.  Ni,  Pri*  3 1 7.  and 
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'*  sisted  on,  do  not  appear  by  the  record  of  the  verdict  afore^ 
"  said,  the  said  counsel  did  then  and  there  propose  their  afore- 
"  said  exception  to  the  opinion  of  the  judge,  and  requested 
'^  him  to  put  bis  seal  to  this  bill  of  exceptions,  Containing  the 
**  said  several  matters  so  produced  and  given  in  evidence  for 
^  the  party  objecting  as  aforesaid,  according  to  the  form  of 
f  the  statute  in  such  case  made  and  provided  ;  and  thereupon 
^  the  aforesaid  judge,  at  the  request  of  the  said  counsel  for 
^  the  party  objecting,  did  put  his  seal  to  this  bill  of  excep- 
"  tiohs,  pursuant  to   the  aforesaid  statute  in  such  case  made 

"  and  provided,  on  the  day  of in  the year  of 

*  the  reign,  &c/'* 

On  tendering  the  bill,  if  the  exceptions  therein  are  truly 
itated,  the  judges  ought  to  set  their  seals,  in  testimony  that 
nch  exceptions  were  taken  at  the  trial ;  but  if  the  bill  contain 
Batters  false,  or  untruly  stated,  or  matters  wherein  the  party 
was  not  overruled,  the  judges  are  not  obliged  to  affix  their 
leals ;  for  that  would  be  to  command  them  to  attest  a  falsity^. 
If  the  judges  refuse  to  sign  the  bill  of  exceptions,  the  party 
grieved  may  have  a  writ,  grounded  upon  the  statute,  com- 
feanding  them  to  put  their  seals,  fuxia  formam  stalutf^  &c. 
This  writ  contains  a  surmise  of  an  exception  taken  and  over- 
likd,  and  commands  the  justices,  that  if  it  he  so,  they  put 
ibeir  seals'  ;  upon  which,  if  it  be  returned  quod  non  ita  est,  an 
ttlion  lies  for  a  false  return,  and  thereu[Jon  the  surmise  will 
be  tried,  and  if  found  to  be  so,  damages  will  be  given ;  and 
ijpMrsiich  recovery,  there  issues  a  peremptory  writ*. 

W'hen  the  bill  of  exceptions  is  sealed,  the  truth  of  the  facts 

itained  in  it  can  never  afterwards  be  disputed^.     And  judg- 

\f  being  entered,  a  writ  of  error  is  brought,  to  remove  the 

iings  into  the  court  above ;  for  a  bill  of  exceptions   is 


i^Bvi^NI.  Pri.  317,  ^  Reg.  Breif.  i8a. 

1^*  Sbov.  P.  C.  jfto.  *  2  Inst.  427. 

*  %  lost.  427.  Bui.  Ni,  Prh  316.  '  Show.  P.  C.  120, 
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only  to  be  made  use  of  upon  a  writ  of  error* :  and  therefore 
Avbere  a  writ  of  error  will  not  he,  there  can  be  no  bill  of  ex 
ceptions^.  And  a  bill  of  exceptions  being  no  part  of  the  recorc 
in  the  court  belowi  is  not  to  be  included  in  the  taxation  o 
costs  there"^.  Upon  the  return  of  the  writ  of  error^  the  judg( 
is  called  upon  by  writ,  either  to  confess  or  deny  his  seal' 
and  if  he  confess  it^  the  proceedings  being  entered  of  record 
the  party  assigns  error^:  If  the  judge  deny  his  seal^  the  plain 
tiff  in  the  writ  of  error  may  take  issue  thereupon,  and  prov 
it  by  witnesses^  On  a  writ  of  error  from  the  court  of  King*" 
Bench  in  Ireland,  the  proper  mode  is  to  send  a  writ  froi: 
this  country  to  the  chief  justice  of  that  court,  to  take  the  a< 
knowledgment  of  the  seal  of  the  judge  at  nisipriu^. 

The  judgment  on  the  writ  of  error,  as  in  other  cases,  i 
either  that  the  former  judgment  be  affirmed,  or  reversed.  1 
it  be  reversed,  a  venire  de  ^ovo  issues ;  which  shall  be  mad< 
returnable  in  the  King's  Bench,  although  the  judgment  wai 
given  in  the  Common  Pleas'*. 

A  demurrer  to  evidence  is  a  proceeding,  by  which  the 
judges  of  the  court  in  which  the  action  is  depending,  arc 
called  upon  to  declare  what  the  law  is,  upon  the  facts  sbewa 
in  evidence,  analogous  to  the  demurrer  upon  facts  alledged  in 
pleading^  The  reason  for  demurring  to  evidence  is,  that  tlic 
jury,  if  they  please,  may  refuse  to  find  a  special  verdict,  anc 


*  But  lee  2  lost.  427.  by  which  it  *  2  Lutw.  905,  6.     And  for  asngn 

flccms,  that  a  bill  of  exceptions  may  be  ments  and  other  proceedings  in  error,  0 

used  also  on  a  writ  of  false  judgment  bills  of  exceptions,  see  Append.  Cha: 

from  the  county  or  hundred  courts,  or  XL£.  §  60,  61.  70. 92,  3. 

from  the  court  baron.  '  2  Intt.  428. 

^  X  Salk,  284.    Jiex  t.  InhMiants  of  '  Barry  ▼.  Nygetii^  in  error,  M.  2 

PraUuh  Bttl.  Nl.  Pru  3 16.  i  Blac.  Rep.  Geo.  III.  K.  B'  and  see  Cowp.  501. 

679.  Cowp.  501.  but  see  2  Le?.  236.  '^  3  Durnf.  &  East,  36. 

^  I  Bos.  &  Pul.  32.  '  2  H.  Blac.  205.  and  see  3  Salk.  12 

<*  Rast.Ent.293.  b.    3  Bur.  1693.  I  4Bac.  Abr.   136.  3  BUc  Com.  37 

Blac.  Rep.  556.  S.  C.  Append.  Chap.  XXXV.  f  41,  &c. 
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tiien  the  facts  never  appear  on  the  record^ :  And  the  question 
upoD  a  demurrer  being,  whether  the  evidence  offered  be  suf- 
ficient to  maintain  the  issue,  the  party,  on  such  demurrer,  can- 
not take  advantage  of  any  objection  to  the  pleadings^  A.  de- 
uorrer  to  evidence  is  not  allowed  in  the  king's  case ;  and 
therefore  if  a  doubt  arise,  upon  the  effect  of  the  evidence,  tlie 
judge  must  direct  the  jury  to  find  the  matter  specially% 

If  a  matter  of  record,  or  other  matter  in  writing,  be   of- 
fered in  evidence,  to  maintain  an   issue  joined  between  the 
parties,  all  the  books  agree,  that  the  adverse  party  may  iur 
nit  upon  the  jury  being  discharged  from  giving/a  verdict,  by 
demurring  to  the  evidence,  and  obliging  the  party  offering  the 
nme  to  join  in  demurrer,  or  waive  the  evidence"^ :  And  the 
reason  given  for  it   is,  that  there  cannot  be  any  variance  of 
natter  in  \^riting%     The  books  also  agree,  that  if  parol  evi- 
dence be  offered,  and  the  adverse  party  demur,  he  who  offers 
the  evidence  may  }o\n  in  demurrer,  if  he  will.     But  the  Ian* 
guage  of  the  old   books  is  very  indistinct  upon  the  question, 
i'hetber  the  party  offering  parol  evidence  shall  be  obliged  to 
ym  in  demurrer.     In  a  late  case^   which  came  before  the 
HoQse  of  Lords,  it  was  observed,  in  delivering  the  opinion  oT 
the  judges,  that  parol  evidence  is  sometimes  certain,  and  no 
iDore  admitting  of  any  variance   than  a  matter  in  writing ; 
bat  it  is  also  often  loose  and  indeterminate,  often  circumstan- 
tial.   The  reason  for  obliging  the  party  offering  evidence  in 
writing  to  join  in  demurrer,  applies  to  the  first  sort  of  parol 
evidence ;  but  it  does  not  apply  to  parol  evidence  that  is  loose 
and  indeterminate,  which  may  be   urged  with  more  or  less 
effect  to  a  jury  ;  and  least  of  all,  will  it  apply  to  ^vjdence  of 
circumstances,  which  evidence  is  meant  to  operate  beyond  the 
proof  of  the  existence  of  those  circumstances,  and  to  conduce 
4o  the  proof  of  the  existence  of  other  facts.     In  such  cases. 


•  Per  BulUrp  Jast.  Doug.  134. 

»D0dg.2i8. 

'  Co.  Lit.  72.  5  Co.  104. 

'2  H.BIac.  206. 


•Cro.  Eliz.  75  J.  5  Co.  104.  S.C. 
f  Gibton  and  Johntm  v.  HmUer,  2  H. 
Blac.  187. 
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however,  if  the  party  who  dem'ars  will  admit  tlie  evidence  of 
the  fact,  which  evidence  is  loose  and  indeterminate,  or  in  the 
case  of  circumstantial  evidence,  if  he  will  admit  the  existence 
of  the  fact  which  the  circumstances  oflfered  in  evidence  con- 
duce to  prove,  there   will   then  be  no  more  variance  in  this 
parol  evidence,  than  in  a  matter  in  writing ;  and  in  snch  case, 
the  party  shall  be  allowed  to  demur,  and  his  adversary  must 
join  in  demurrer.     But  on  a  demurrer  to  circumstantial  evi- 
dence, unless  the  party  demurring  will  distinctly  admit  upon 
the  record,  every  fact  and  every  conclusion  which  the-  evidence 
offered  conduces  to  prove,  it  is  not  competent  for  him  to  insist 
upbn  the  jury  being  discharged  from  giving  a  verdict,  by  de- 
murring to  the  evidence,  and  obliging  the  party  offering  it  to 
join  in  demurrer* ;  though,  if  the  party  offering  the  evidence 
consent  to  waive  the  objection,  and  join  in  demurrer,  everjr 
fact  is  to  be  considered   by  the  court  as  admitted,  which  thi^ 
jury  could  infer  in  his  favour,  from  the  evidence  demurred  to**  z 
And   the  court  will^   if  they  can,  give  judgment  upon  such 
evidence^ ;  but  otherwise  a  venire  de  novo  must  be  awarded'. 

The   whole  operation  of  entering  the  matter  upon  record 
and  conducting  a  demurrer  to  evidence,  is  and  ought  to  be 
under  the  direction  and  controul  of  the   court,  upon  a  trial 
at  bar,  or  of  the  jtidge  at  nisiprius^ ;  subject  however  to  an 
appeal,  by  a  bill  of  exceptions,  if  the  demurrer  be  refused^ 
And  where  a  demurrer  to  evidence  is  admitted,  it  is   usual 
for  the  court  or  judge   to  give   orders   to  the   associate,  to 
take  a  note  of  the  testimony ;  which  is  sio^ned  by  the  counsel 
on   both  sides,    and    the  demurrer  is  affixed  to   the  postecf. 
Upon  a  demun'er  to  evidence,  we  have  seen,  the  damages 
may  be  assessed  conditionally  by  the  principal  jury,  before 
they  are  discharged ;  or  they  may  be  assessed  by  another  jury 


*  Gibson  and  Johnson  v.  HrnUer^   %        '  2  H.  Blac.  209. 

H.Blac.  187.  and  tec  Aleyn,  18.  Sty,        ^  Id.  ao8. 

Rep.  aa.  34.  S.  C.  ^  /A  thtd.  Cro.  Car.  341. 

^Doug,  119.  iBul.   Ni.  Pri.    313.  and  see  Ap- 

«  Id.  Hfld.  pend.  Chap.  XXXV.  $  41. 
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^npoDawrit  of  imquiry,  after  the  demurrer  is  determined*: 
And  it  is  said  to  be  the  most  usaal  course,  where  there  is  a 
demurrer  to  evidence,  to  discharge  the  jury  without  further 

ill(Jairy^ 

The  evidence  being  gone  through,  and  summed  up  by 
ihc  judge,  the  jury,  if  they  think  proper,  may  withdraw  from 
the  bar,  to  deliberate  on  their  verdict.  And  they  are  allowed 
to  take  ii^ith  them,  by  leave  of  the  court,  letters  patent  and 
itedi  under  seat,  and  the  exemplification  of  witnesses  in 
ChaDCery,  if  dead  ;  but  writings  or  books  which  are  not  under 
1^,  ought  not  to  be  delivered  to  the  jurors,  without  the 
nsent  of  both  parties*,  nor  any  evidence  but  what  was  shewn 
totfae  court^.  If  the  jury  take  with  them  patents,  deed^,  &c. 
without  leave  of  the  court,  or  writings  not  under  seal,  books, 
St.  wbich*hav6  been  given  in  evidence,  without  the  assent  of 
both  parties,  this,  however  irregular,  will  not  avoid  the 
rerdiet,  though  they  be  taken  by  the  delivery  of  the  party 
for  whom  the  verdict  was  given*:  So,  though  one ^ of  the 
jury  shew  a  writing,  which  was  not  g^ven  in  evidence,  to 
iris  companions^  Tint  if  the  party  for  whom  the  verdict  is 
giren,  or  any  for  him,  deliver  to  the  jury,  after  they  are 
gone  from  the  bar,  a  letter  or  other  writing  not  gfiven  in  evi- 
deuce,  it  will  avoid  the  verdict':  And  so  if  they  examine  wit* 
n€SM»  by  themselves,  who  were  examined  before,  though  to 
tbe  same  evidence  as  was  given  in  court^.  But  they  may 
come  back  into  court,  to  hear  the  evidence  of  a  thing  whereof 
they  are  in  doubti.  The  objection  in  these  cases  must  be  re- 
tunted  Qp6Q  thepostea,  or  made  parcel  of  the  record ;  other- 


^Aiie,   603.    Plowd.    410.   i   Ld«        *"  Cro.  Eliz.  411.  and  sec  2   Salk. 

KayDi.6o.  Doug.  22a.  645. 

^  Cro.  Car.  143.  anie,  603, 4.  and  lee        '  Cro.  Eliz.  6i6. 
Ajipeod.  Chap.  XXXV.  §  43.  (Co. Lit.  aa;.  b. 

^  Cto.  EHz.  411.  ^  Cro.  Eliz.  41 1, 12* 

<  2  Rot  Abir.  686.  '  Rol.  Abr.  676. 
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wise  it  will  not  be  a  ground  for  staying*  judgment,  or  bringing 
a  writ  of  error*. 

When  the  jury  have  agreed,  they  return  to  the  bar ;  bnt 
before  they  gave  their  verdict,  it  was  formerly  usual  to  col 
or  demand  the  plaintiff,  in  order  to  answer  the  amercement; 
to  which  by  the  old  law  he  was  liable,  in  case  he  failed  in 
his  suit^ ;  and  it  is  now  usual  to  call  him,  whenever  be  is 
imable  to  make  out  his  case,  either  by  reason  of  his  not  ad« 
ducing  evidence  in  support  of  it,  or  evidence  arising  in  the 
proper  county :  And  if  it  be  clear  that  the  action  will  nol 
lie,  the  judge  at  nisi  prius  will  nonsuit  the  plaintiff,  although 
the  objection  appear  on  the  record,  and  might  be  taken  ad- 
vantage of  by  motion  in  arrest  of  judgment,  or  on  a  writ  of 
error^.  The  cases  in  which  it  is  necessary  that  the  evidence 
should  arise  in  a  particular  county,  are  either  where  the 
action  is  in  itself  local,  or  made  so  by  act  of  parliament,  as 
in  actions  upon  penal  statutes,  &c. ;  or  where,  upon  a  motion 
to  change  or  retain  the  venue,  the  plaintiff  undertakes  to 
give  material  evidence  iu  the  county  where  the  action  was 
brought*^.  •  And  there  is  this  advantage  attending  a  nonsuit ; 
that  the  plaintiff,  though  subject  to  the  payment  of  costs,  may 
afterwards  bring  another  action  for  the  same  cause,  which  he 
cannot  do  after  a  verdict  against  him. 

The  king  cannot  be  nonsuited,  because  be  is  supposed  to 
be  always  in  court^ :  and  in  a  joint  action  against  several  de- 
fendants, the  plaintiff  cannot  be  nonsuited  as  to  one  of  them 
only ;  and  therefore  if  one  or  two  defendants  suffer  judgment 
by  default,  and  the  other  go  to  trial,  the  plaintiff  cannot  be 
nonsuited  as  to  him ;  but  such  defendant  must  have  a  verdict, 
if  the  plaintiff*  fail  to  make  out  his  case^     After  a   plea  of 


*  Cro.  Eliz.  6i6«  and  see  Bui.  Ni.  Durnf.  &  East,  28 r« 

Pru  308.  *  Cora,  Dig.  tit.  Pleader^  X*  3. 

^  5  Blac.  Com.  376.  ^3  Durnf.  &  East,  662.  and  see  i 

^  I  Campb.  256.  Bur.  358.  Cowp.  483.  JifUe,  47a. 
f  %  Blac.  Rep.     1036.   but    sec  % 
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tender,  the  plaintiff,   it  is  said,   cannot  be  nonsuited^ :  But 
it  is  tbe  practice  to  nonsnit  him,  if  he  cannot  make  out  his 
case,  after  paying  money  into  court''.     So  he   may  be  non- 
suited iQ  scire  facias^  as  well  as  in  other  actions^.     And  after 
jadgment  for  the  defendant  on  demurrer  to   certain  special 
pleas,  there  may  be  judgment  of  nonsuit  against  the  plaintiff, 
for  not  proceeding  to  trial  upon  other  general  pleas,  on  which 
issues  were  joined^^    A   nonsuit,  it  is  said,  can  only  be  at 
the  instance  of  the  defendant :  and  therefore  where  the  cause 
Atisiprius  was  called  on,  and  jury  sworn,  but  no  counsel, 
attornies,  parties  or  witnesses  appeared  on  either  side,  the 
judge  held,  that  the  only  way  was  to  discharge  the  jury  ;  for 
nobody  has  a  right  to  demand  the  plaintiff  but  the  defendant, 
and  the  defendant  not  demanding  him,  the  judge  could  not 
order  him  to  be  called'^.     But  the  plaintiff  it  seems  may  be 
nonsuited  in  an  undefended  cause,  if  he  do  not  make  out  a 
proper  case,  or  for  a  variance^  &c. 

Tbe  plaintiff  in  no  case  is  compellable  to  be  nonsuited>^ ;  and 
therefore,  if  he  insist  upon  the  matter  being  left  to  the  jury, 
Aey  must  give  in  their  verdict^  which  is  general  or  special : 
1^  general  verdict  is  a  finding  by  the  jury,  in  the  terms  of  the 
issue  or  issues  referred  to  them ;  and  it  is  either  wholly,  or 
in  part,  for  the  plaintiff,  or  for  the  defendant.  On  a  general 
verdict,  the  court  of  Common  Pleas  will  compel  a  plaintiff 
to  elect,  in  the  term  after  tbe  trial,  on  what  count  be  will 
^ter  it  up\  If  the  verdict  for  the  plaintiff,  or  for  the  de- 
fendant in  replevin-^j  the  jury  should  regularly   assess  the  da- 


* '  Cafflpb.  327.   but  sec  the  notes  *  5  Taunt.  36- 

"*''^.  *  If  an  issue  be  found  for  the  defendant 

'^^f  6j7.  in  replevin,  the  jury^  besides  damages, 

^  Compb*  484*  may  find  the  value  of  the  distresSf  and 

<o£ast,  366*  the  amount  of  the  rent  in  arrcar.  If  the 

'  Str*  267.  and  see  2  Str*  1 1 1 7.  actbn  was  founded  on  a  distress  for  rent, 

3     Taunt.     8i.     Append.     Chap,  pursuant  to  the  statute  17  Car,  II.  c.  7. 

■^^VII.  §  22,  &c.  In  other  cases,  the  jury  find  only  da- 

^^  Dumf.  &   East,  281.  14  East,  mages.    Append.  Chap.   XLII.  §   64, 
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^ages«  But  when  the  plaintijff  is  nonsiiit^  0n  the  trial  of 
an  issue,  he  cannot  have  contingent  da^iages  a^t^ed  fpr  him 
on  a  demurrer*;  though,  when  the  plaintiff  in  rcpletin  is  non- 
suited, the  jury  may  assess  damages  for  the  defeqdAMt^ 

Damages  are  a  pecuniary  compensation  fojr  au  injury ;  and 
.may  be  recovered  in  every  personal  action  that  lies  at  common 
law  :  But  in  an  action  fpr  a  penalty  given  by  8tat^te  to  a 
common  infornier,  they  are  not  recoverable^ ;  nojr  for  delay 
of  execution,  in  a  scire  facias  founded  on  the  statute  of  Westm. 
2.  c.  4&\ 

In  actions  purely  real^  no  damages  are  recoverable*,  as 
in  a  writ  of  right,  &c» ;  but  damages  may  be  recovered  in 
actions  of  a  mixed  nature,  as  in  ejectmenf,  or  in  an  as^ixe^ 
.or  writ  of  entry  in  nature  of  an  assize,  of  fiovel  disseisiMj 
against  the  disseisor^:  And  by  the  statute  of  Glqucfssterf 
(6Edw.  1.)  c.  1.  damages  were  given  in  an  assize,  or  vrrit 
of  entry  upon  a  novel  disseisinf  against  the  alienee,  or  him 
that  was  found  tenant  after  the  disseisor ;  and  also  in  all  cases 
where  a  .man  recovered  by  assize  of  mart  d^ ancestor^ ^  or  upon 
writs  of  cosinage,  aiel  and  besaiel,  or  against  a  tenant  upQo 
his  own  intrusion  or  act.  By  the  statute  Westm.  2.  (13  Edw. 
I.)  c.  26.  double  damages  are  recoverable  upon  a  writ  of  rfi^ 
disseisin  j  and  by  the  3  &  4  Edw.  Y I.  c.  3.  §  4.  treble  da^ag<»i 
may  be  repovered  in  an  assize  of  novel  disseisin,  upon  the 
statutes  respecting  the  improvement  of  wastes*,  &c.  In 
a  writ  of  dower   unde  nihil  habet,    the   widow  is   entitljed. 


•  I  Str.  507.  sat  assize  of  mori  d^aneatoTf  by  the  tta- 
•»  Comb.  II.  S  Mod.  76.  tuteof  MarBridge,  52  Hen.  III.  c  16. 

*  I  Rol.  Abr.  S74«  4   Bur.    aoi8.  in  cases  where  the  land  was  recpveired 
2^3q,  against  the  chief  lord. 

'  5  Bur.  1791*  *^^  ^^  ^^  sutute  of  Westm.   1. 

e  Booth,  on  real  Actions,  74.  (3  Edw.  I.)  c.  24.  Westm.  2.  (13  E^w. 

'3  BlacCom.  aoo,  201.  I.)  c.25.  i  Rich.  II.  c.  9.  i  Hen.  IV. 

«  2  Inst.  286.  10  Co.  PUfoUPi  case;  c.  8.  and  4  Hen.  IV.  c  8.  by  which 

aiid  see  3  Blac.  Com.  187, 8.  double  or  treble  damages  arc  given  upon 

^  Dami^s  had  been  before  given  in  Jiudtmi  in  particular  cases. 
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by  tbe  statute  of  Mertanf  (20  Hen.  III.)  c.  1.  to  recover  in 

damages  the  value  of  her  dower,  from  the  time  of  the  death 

of  her  husband*.    In  wastes  treble  damages  are  recoverable  by 

the  statute   of  GUmcesteVy  (6  Edn\  I.)  c.  5.  to  which  costfi 

are  superadded,  by   the  8  &  9  W.  III.  c  11.  §  3^     And  by 

statute  Westm.  2.  (13  Edw.  I.)  c  5.  §  3.  damages  are  given 

in  writs  of  quare  impedit,  and  darrein  presetitment. 

The  damages  in  personal  actions  are  either  confessed  by 
the  defendant ;  ascertained  by    the  master  or  protbonotaries, 
GO  a   bill  of  exchange,  &c.;  found  by   a  sheriff's  jury,  on  a 
judg'ment  by  default;  or  assessed  by  the  jury  who  try   the 
issue,  on  a  verdict.    In  some  cases  however,  they  are  merely 
nominal ;  as  in  action  of  debt  for  a  penalty,  at  common  law*^ : 
And  if  the  plaintiff  has  evidently  sustained  some  damages,  but 
the  jury,  being  unable  to  ascertain  the  amount,  find  a  verdict 
for  the  defendant,  the  court  will  permit  the  plaintiff  to  enter 
a  verdict   for  nominal   damages**.      But  where   an   action  is 
brought  upon  a  bond,  for  the  non-performance  of  covenants^ 
the  jury,  upon  the  trial  or  writ  of  inquiry,  are,  by  virtue  of 
the  statute  8  &  9  W.  III.  c.  11.  §  8.  to   assess  not  only  the 
ordinary  damages   and   costs  of  suit,  but   also  damages  for 
such  of  the  breaches  as  the   plaintiff  proves;  and  judgment 
shall  be  entered  in  the  common  form,  which  shall  afterwards 
remain  as  a  security  to  the  plaintiff,  against  future  breaches. 
la  an  action  on  a  charter-party,  damages  may  be  recovered 
beyond  the  amount  of  the  penalty^:  and   where  the  precise 
sam  is  not  the  essence  of  the  agreement,  the  quantum  of  da- 
mages may  be  assessed  by  the  jury;   but  where  the  precise 


'Fof  the  construction  of  this  statute,  fendant  leave  to  enter  up  judgment  for 

ttd  in  whtt  cases  the  widow  is  entitled  himself.  2  Bos.  &  Pul.  86. 

CO  damages  thereon,  see  Co.  Lit.  32,  3*  *^  6  Durnf.  &  East,  303.  but  see  2 

^Bot  in  an  action  of  waste ^  on  the  Durnf.  &  East,  388.  7  Durnf.  8c  East, 

Slstaie  iji  Gloucester^  against  tenant  for  446. 

jtut,  tor    converting  three  closes  of  **  i  Taunt.  121. 

mm^om  into  garden  ground,  if  the  jury  «  <  ^^^c.  Rep.  395.  and  see  3  Bur« 

give   oolj    one   faithing    damages  for  1345. 
each  close,  the  court  will  give  the  de- 
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sum  is  fixed  ancl  agreed  upon  between  that  parties,  that  si 
is  the  ascertained  damage,  and  the  jury  are  confined  to  i 
In  an  action  of  deht^  to  i*ecover  a  sum  awarded  to  the  plaint 
by  a  jury,  under  the  43  Geo.  III.  c.  140.  and  48  Geo.  II 
c.  11.  as  a  compensation  to  be  made  by  the  Bristol  Doc 
Company,  for  an  injury  done  to  the  plaintiiTs  property,  I 
means  of  the  works  authorized  by  those  acts,  the  jury  m: 
give  interest,  by  way  of  damages,  for  the  detention  of  tl 
sum  awarded^  In  trover  for  a  bill  of  exchange,  the  d 
mages  are  to  be  calculated  according  to  the  amount  of  tl 
principal  and  interest  due  upon  the  bill,  at  the  time  of  tl 
conversion*'.  And  in  trespass,  for  breaking  and  entering  tl 
plaintiiTs  dwelling  house,  under  a  false  and' unfounded  charj 
and  assertion  that  plaintiiF  had  stolen  property  in  her  hous 
per  quod  she  was  injured  in  her  credit,  the  jury  may  give  d 
mages  for  the  trespass,  as  it  is  aggravated  by  such  fal 
charge**. 

By  the  statute  28  Geo.  III.  c.  37.  §24*.  '*  in  case  ai 
^*  action,  indictment  or  prosecution,  shall  be  commenced  ai 
"  brought  to  trial,  against  any  person  or  persons,  on  account 
**  the  seizing  of  any  goods,  wares  or  merchandize,  seized  asfo 
"  feited  by  virtue  of  any  act  oracts  of  parliament  relating  to  1 
•*  majesty's  revenues  of  custotns  or  excise^  or  of  any  ship,  vess( 
•*  or  boat,  or  of  any  horse,  cattle  or  carriage,  used  or  en 
**  ployed  in  removing  or  carrying,  the  same,  whether  ar 
**  information  shall  be  brought  to  trial  to  condemn  the  san 
*'  or  not,  and  a  verdict  shall  be  given  against  the  defendai 
"  or  defendants,  if  the  court  or  judge  before  whom  sac 
"  action,  indictment  or  prosecution,  shall  be  tried,  shall  certil 
*'  that  there  was  a  probable  cause  for  such  seizure,  then  tl 
"  plaintifi^,  besides  the  thing  so  seized,  or  the  value  therec 
^^  shall  not  be  entitled  to  above  twO'^euce  damages,  nor 


*  4  Bur.  2225«  aod  see  %  Bos.  &  PuL        ^  2  Maule  &c  SeL  77. 

346.  t  Campb.  78.  *  And  see  the  statutes  23  Geo.  I 

^  I  Maule  &  Sel.  169.  c«  70.  $  29.  26  Geo.  IIIi  c«  40.  §  ; 
*^3  Campb.  477. 
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^  aoy  costs  of  suit ;  nor  shall  tbe  defendant  in  such  pro* 
"secotion  be  imprisonedi  or  be  fined  above  one  shilling.'* 
Sot  a  judge's  certificate,  that  a  custom-house  officer  had 
probable  cause  for  seizing  goods,  does  not  extend  to  injuries 
accompanying  such  seizure,  so  as  to  prevent  the  plaintiff 
6001  reeovering  damages  and  costs  under  the  above  statute*. 


And  to  render /u^ttce^  of  the  peace  more  safe  in  the  exe- 
dtioB  of  their  duty,  it  is  enacted  by  the  statute  43  Geo.  III. 
C 141.  that  ^  in  all  actions  which  shall   be  brought  against 
''uiy  justice  or  justices  of  the  peace,  in  the  united  kingdom 
*of  Great  Britain  and  Irelandt  for  or  on  account  of  any 
^conviction  by  him  or  th^m  had  or  made,  under  or  by  virtue 
^  of  any  act  or  acts  of  parliament  in  force  in  the  said  united 
J  ^  kii^^m't  01*  for  or  by  reason  of  any  act  matter  or  thing 
1^1  *  whatsoever,  done  or  commanded  to  be  done  by  such  justice 
'  or  justices,  for  the  levying  of  any  penalty,  apprehending 
**  any  party,  or  for  or  about  the  carrying  of  any  such  con- 
^1  '^  viction  into  effect,  in  case  such  conviction  shall  have  been 
^  quashed,  the  plaintiff  or  plaintiffs  in  such  action  or  actions, 
*^  besides  the  value  and  amount  of  the  penalty   or  penalties 
^  which  may  have  been   levied  upon   the  said  plaintiff  or 

*  plaintifi«,  in  case  any  levy  thereof  shall  have  been   made, 

*  ihall  not  be  entitled  to  recover  any  more  or  greater  damages 

*  than  the  sum  of  two  pence,  nor  any  costs  of  suit  what- 
^loever;  unless  it  shall  be  expressly  alledged  in  the  de- 
"ciaration,  in  the  action  wherein  the  recovery  shall  be 
^hid,  and  which  shall  be  in  an  action  upon  the  case 
''ally,  that  such  acts  were  done  maliciously,  and  without 

*  tty  reasonable  and  probable  cause :  And  that  snch  plaintiff 
^  Aall  not  be  entitled  to  recover  against  such  justice,  any 
"  fonalty  which  shall  have  been  levied,  nor  any  damages  or 
^  ooata  whatsoever,  in  case  such  justice  shall  prove  at  the 
^  Wal,  that  such  plaintiff  was  guilty  of  the  offence  whereof 
^  he  had  been,  convicted,  or  on  account  of  which  he  had  been 


•  I  H.  Blac.  a8. 
3  P 
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^  apprehended,  or  had  otherwise  suffered)  and  that  be  ha 
'<  undergone  no  greater  punishment  than  was  assigned  b 
''  law  to  snch  offence."  Bat  this  statute  does  in  no  iniftanc 
extend  to  protect  justices  of  peace,  in  the  execution  of  the 
office,  against  actions  for  acts  of  trespass  or  in^prisonmen 
unlete  done  on  account  of  some  ccnvietion  made  by  thepa^  < 
the  plaintiffs  in  such  actions,  by  virtue  of  any  statute,  &c 
And  it  seems,  that  the  statute  extends  to  those  cases  onl' 
wiiere  the  conviction  has  been  quashed^  It  also  seems,  tfai 
if  a  coiftviction  be  good  upon  the  face  of  it,  the  productio 
and  proof  of  it  at  the  trial  will  jurtify  the  caevictin 
magistb^es,  under  the  general  issue  in  an  action  of  trespM 
as  well  in  respect  of  such  facts  stated  therein  as  are  oecei 
sary  to  give  tbem  jurisdiction,  as  upon  the  merits  of  the  cei 
viction^  In  an  action  against  a  magistrate  for  a  maiicioi 
coQviotien,  it »  not  sufficient  for  the  plaintiff  to  shew,  du 
he  was  innocent  of  the  offence  of  which  he  was  cotnvtictQd 
but  he  must  also  prove,  from  what  passed  before  the  mi^ie 
trate,  that  there  was  a  want  of  probable  cause"*. 

In  actions  upon  the  one,  tr&pa&if  repkmm^  &e.  Ilie  ^mm^ 
at  ciMomon  law  are  singk^  and  proportioned  to  the  injitry  €«m 
plained  of;  but  double  or  treble  damages  are  sometimee  giyei 
by  statute,  in  cases  where  single  damages  were  before  re 
coverable,  as  upon  the  2  He^  lY.  c.  11.  for  wnong^b 
suing  in  the  admiralty  courts  upon  the  8  Hen.  ¥1.  c.  9.  fen 
a  forcible  entry',  and  upon  the  £  &  3  91^.  &  itf.  sess.  I.C.& 
for  rescuing  a  distrcwi  for  rent^ 

On  a  dedamtion  cmisist^ing  of  several  oonnte,  the  jury  m] 
mther  assess  tntfre  dami^es^  on  the  whole  or  part  of  the  de 


*  IS  East,  67.  ^Brp.  Dam.//.  70.  10 Co.  nj.  | 
»/^78.  9.  i6Eatt,  13.^1,  Co.  Lit.  ai57.  b,   a  Intt.  289.  Ck 

*  16  fia8t/t3.2i.  Elii.  jfe. 

*  I  Manh.aao.  fCarth.  jai.    i  Salk.  soj.'   x  Ld 

*  10  Co,  116.  Dytr,  159.  b.  Carth.    Rayni.  19.  34a,    Skio.    555.    Holi 
i97«  i7a«S.C. 
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danitioD,  or  they  may  awess  several  damages  on  the  different 
ooooti^.  If  iotire  damages  be  assessed^  ami  any  one  or  more 
of  die  icaiuits  be  bad  or  inconsistent,  judgment  may  be  ar- 
\^l  ibecause  k  most  be  intended,  that  some  part  of  the 
^etiwat  assessed  upon  those  counts.  In  order  to  eure 
Ikk  defect,  if  there  was  evidence  given  at  the  trial  upon 
anch  m£  the  counts  only  as  are  good  and  consistent,  a  general 
rcfdict  may  be  altered,  from  the  .notes  of  ilie  judge,  and  en- 
tend  only  on  those  counts'";  but  if  there  was  any  evidonce 
wfatoh  api^iod  to  the  o^r  bad  or  inconsistent  counts,  (as 
ffit  iastanoe,  m  an  action  for  wards,  where  some  actionable 
wards  are  laid,  and  some  not  actionable,  in  jdifferent  counts**, 
and  4Mridenc^  given  erf  both  :Sets  ot  words,  and  a  general 
wrdiot,)  tbeve  the  poetea  cannot  be  amended;  because  it 
lie  iibpoaiible  for  the  judge  to  say  on  which  of  the 
the  jury  had  -found  the  damages,  or  how  they  had 
apportioned  them :  In  sneh  case  therefore,  the  only  remedy 
is  bf  AWBvdiqg  a  venire  de  mwo^.  If  the  jury  find  a  verdict 
far  tiia  plaiotiff  wMa  one  penalty  generally,  in  «  penal  action, 
wd^he  pioaotiff  apply  it  to  one  count;  he  cannot  afterwards 
ip|ly  at  to  onortier,  thfmgh  the  former  hfi  bad  in  l^w,  and 
ihfli^  itm  evidonoe  woolA  baro  warranted  tlie  <verdict  oa 
aif  «lh•r-oeo^t^ 

V  there  he  judgment  by  default  as  to  part,  and  an  issue 
ipoa  other  part,  or  in  an  action  against  several  defendants,  if 
Mie  df  them  let  judgment  go  'by  default,  and  others  plead 
to  issue,  there  ought  to  be  a  special  Mntre,  as  well  to  try  the 
iaue  as  to  inquire  of  the  damages,  iam  ad  triandum  quam  ad 
iHfbndum;  and  the  jury  who  try  the  issue  cdiaH  assess  the 


•  I  RoL  Abr.  i^o.pl  i.  ^  Willcf,  443..  %  Saund.  171.  li.  • 

^8tf.  Dam.  ch.  2$.  but  see  the  dis-  *  Doug.  376.  72a.  x  Dornf.  &  East, 

irfooiakea fa  WOm, 446*  d&u»A.  54^.  6  J>mf. tc  Vm^  6^.  sSsimd. 

'.i&yySfc  FsLija^.    a  Sanod.  f7i«  'i  Dorof..5?  JBast,  448.  $  Tauat.  %^ 

,  but  see  3  Bar.  xft37,  temb.cotUra. 
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damages  for  the  whole,  or  against  all  the  defendants*-    Bui 
if  a  declaration  in  trespass  contain  two  countsy  and  the  de 
fendant  plead  to  one,  and  suffer  judgment  by  default  on  thi 
the  other,  and  on  the  trial  of  the  first,  the  plaintiff  prore  on( 
act  of  trespass  only,  which  is  covered  by  the  second  coiml 
he  is  not  entitled  to  a  verdict  en  the  fixst  counts    In  tbi 
case  of  several  defendants,  when  those  who  plead  to  iasoe-aB 
acquitted  at  the  trial,  the  jury,  in  some  instances^  shall  asses 
damages  against  the  defendants  who  let  judgment  go  by  de 
faulty  and  in  others  not.    In  actions  upon  contract^  as  cavemmt 
a88ungmi\  &c.  the  plea  of  one  defendant,  for  the  most  pari 
enures  to  the  benefit  of  all;   for  the  contract  being  intire,  tiu 
plaintiff  must  succeed  upon  it  against  all  or  none ;  and  there- 
fore if  the  plaintiff  fail  at  the  trial,  upon  the  plea*  of  one  oi 
the  defendants,  he  cannot  have  judgment  or  damages  against 
the  others,  who  let  judgment  go  by  default :  But  in  actions  d 
tart,  as  trespass^  &lc-  where  the  wrong  is  joint  and  sevenli 
the  distinctioa  seems  to  be  this,  that  where  the  plea  oi  one  oj 
the  defendants  is  such,  as  shews  the  plaintiff  could  have  w 
cause  of  action  against  any  of  them,  there,  if  this  plea  \h 
found  against  the  plaintiff,  it  shall  operate  to  the  benefit  ol 
all  the  defendants,  and  the  plaintiff  cannot  have  judgment  o 
damage  against  those  who  let  judgment  go  by  defaults ;  ba 
where  the  plea  merely  operates  in  discharge  of  the  par^ 
pleading  it^.  there  it  shall  not  operate  to  the  benefit  of  lk 
other  defendants,   but  notwithstanding  such  plea  be  foaxu 
against  the  pUintifl^  he  may  have  judgment  and  damage 
against  the  other  defendants'. 

If  there  be  a  demurrer  to  part,,  and  an  iteue  upon  other  par 
or  in  an  action  against  several  defendants,  if  some  of  thei 
demuTy  and  others  plead  to  issue,  the  jury  who  try  the  i 


*ii  Go. $. a Bo0. He Ptih  163.  8.C.5D«nif.AEaie,66aiaH.Hi 

b  7  Dttnkf.ft  Eait,  727.  sAr  but  see  i  Sallu  sj.  imb.  empire. 
«  I  Lev.  63.    I  ad.   76»    i    Kek       *2Ld«  Bqfia.  xjts.  1  Sir.ito. 

284.S.C  Mo<Lftz7.S»C. 
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Aall  aness  the  damages  for  the  whole,  or  agrainst  hU  the  de- 
fendants: In  this  case,  if  the  issue  be  tried  before  the  de- 
murrer is  argued,  the  damages  are  said  to  be  cantingent^t 
dqiendibg  upon  the  event  of  the  demnrrer.  But  where  the 
inoe,  as  well  as  the  demurrer,  goes  to  the  whole  cause  of 
idioD,  the  damages  ihatl  be  assessed  npoa  the  issue,  and  not 
opoQ  the  demurrer. 

Where  there  are  several  defendants,  who  sever  in  pleading, 
ihe  jury  who  try  the  first  issue  shall  assess  damages  against 
dl,  with  a  cesset  executio ;  and  the  other  defendants,  if  found 
jUty^  shall  be  contributory  to  those  damages\  In  trespass 
igiinst  several  defendants,  who  join  in  pleading,  if  the  jury 
a  the  trial  find  them  all  jointly  guilty,  they  -cannot  assess 
era^l  damaged.  But  they  may  find  some  of  them  guilty, 
sd  ac<{uit  t>thers  i  in  which  case,  the  damages  can  be  assessed 
pinst  those  only  who  are  found  guilty :  Or  they  may  find  some 
f  the  defendants  guilty  of  the  whole  trespass,  and  others  of 
part  only' ;  or  some  of  them  guilty  of  part,  or  at  one  time, 
id  the  rest  guilty  of  other  part,  or  at  another  time*;  in 
itter  of  which  cases,  they  may  assess  several  damages.  And 
ktre  in  an  action  against  several  defendants,  the  jury  by 
tttake  have  assessed  several  damages,  the  plaintiff  may  cure 
I  by  entering  a  nolle  prosequi  as  to  one  of  the  defendantifp 
id  taking  judgment  against  the  others';  or  he  may  enter  a 
UsHtUur  as  to  the  lesser  damages' ;  or  even  veithout  entering 


^Jatffjyi.  'Cro.  Eliz.  860.     11  Co.  5.  Sty. 

*  II  Co.  5*    If  ^  recover   in  iart  Rep.  5. 

(■R  two  defefKhnts,  and  levy   the  *  11  Co.  6.  BrowaL  ^33.  Cro.  Car. 

Ilk  dasugea  on  one  of  them,  that  ooe  54. 

lMlicco?er  a  moiety  agaioit  the  other  '^iz  Co.  {•   Cro.   Car.  239.  243. 

^Kaconcribiicioo;  attier  in  auumfiik.  Carth.  19. 

DtaaC*  Eaat,  186.  <  zi  Co.  7.  a.    Cro.  Car.  19s.     x 

0nk  Elix.  86a    xi  Co.  j.     x  Scr.  Wila.  30.    For  tbt  xaaea  itttat  a  r^ 

Ib^a  Sssm  910.  5  Bur.  8792.  6  Domf.  miukur  dawma  is  aUowedf  aad  where 

lHi^i99.   httscc  1  Scr.  79*    %  Str.  aot^  tee  x  Saoad.  285.  ($,  6.)  s86. 

a  (lo). 
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a  remittitur  J  ht  may  take  judgment  agaiast  dl  the  dafieadiRi 
for  the  greater  damagaB*. 

Where  the  jury,  upon  the  trial  of  an  uisuey  have  tfmiit 
to  assess  the  dieimagea,  we  have  before  seen  in  ^oHiat  eases  tl 
omiseion  may  be  supplied  by  a  writ  ef  inquiry^  Where  t 
jury  give  greater  damages  than  the  plaintiff  haa  declared  fi 
it  may  be  cured  by  entering  a  remittitur  of  the  surpli 
before  judgmem^;  or  the  plaintiff  may  amend  bis  declaratio 
and  have  a  new  trial"^.  And  in  an  action  for  a  ttux^hei 
the-  damages  »ay  be  increased  by  the  ceurt^  on  view  of  tl 
party*. 

Oft  a  general  verdict^  if  false,  the  jury  were  liable  te  l 
attainted'.  To  relieve  them  from  this  difficnlty,  it  wna  ei! 
acted  by  fbe  statute  of  Westm.  2.  (13  Edw.  1.)  c  30.  §  i 
tiiat  ^  the  justice^' ef  assisse  sbaU-  not  compel  the  jurors  to  sa 
^*  precisely  wbetlier  it  be  disseiKsrin  or  not,  so  as  they  sfait 
**  the  trath  of  the  fact^  and  pray  the  aid  of  the  justices ;  bu 
^^  if  they  wiUsay,  of  their  own  accord,  that,  it  is  disseisic 
**  tiieir  verdict  shall  be  admitted  at  their  own .  periL"  Upe^ 
this  statute  it  has  become  the  practice  for  the  jury,  wbe 
they  bav^  any  doubt  as  to  the  matter  of  law,  to  find 
qfseM  verdict^  statii^  the  facts^  and  referring  the  law  arisinj 
Aerely»  Ut  the  decisfOB  of  the  court  -^  by  concluding;  cob 
diAionaily^;  that  if  upon  the*  whole  matter  allocked,  tbe^  eoai 
shall  be  of  opinion,  that  the  plaintiff  had  cause  of  actid 
they  then  find  for  the  plaintiff;  if  otherwise,  then  for  th 
defendants  In  finding  special  verdicts,  where  the  pdibts  ai 
single  and-  not  complicated,  and  no  special  conclusion,  tli 


w^^m 


*  Cases  referred  to  in  last  note.  *  i  L<k  Baym;  176*  3  $aUc«  1 1{.  S.  < 

^  jfnic,  6dJ,  ftt.  I  Wilt.  5.  Barnes^  xj^.  Mmr^w.  d 

^Yeks^j.   siStn  i^iCK.  1171.  bac  sm^,  £.  »2  Ota  III.  KiBw 

if  judgnieai  bd  eMitd  fbr  aMFl  imAf^tr  '  GitU  C.  B.  7.1. 

tbAi  M  laid  io-thet.4cckratioiii.  it  ia  *^5  Blac%  Gem.  >7'7ji'^«     ^^  * 

error.  2  Blac.  Rep.  1300.  form  of  a  special  ferdict  in  ^tctmtt 

f  Jnie^  744,  5.  see  Append.  Chap.  XLIII.  f  72. 
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cootm},  (if  required, )  are  to  subscribe  the  points  m  questioD, 
aod  agree  to  amend  omissions  or  mistakes  in  the  mesne  cen« 
Teyance,  according  to  the  truth,  to  bring  the  point  in  qMiitian 
to  jadgment* :  And  unnecessary  finding  of  deeds  in  hoc  vfrba^ 
where  the  qaestion  rests  not  upon  them,  bnt  which  are  oftdy 
derifation  of  title,  ought  to  be  spared^  ah  J  stated  shortl;)^,  ac- 
eordrng^  to  the  substance  tliey  bear  in  reference  U>  tbe  deed, 
u  feofilnentt  lease,  grant,  &c*.  It  is  also  a  gfetieral  nde,  that 
in  a  special  verdict,  (as  nothing  is  to  b6  inttaded^,)  the  jury 
mittt  find  facts,  and  not  merely  the  evideaciK  of  facts^:  And 
i  in  this,  or  any  other  particular,  the  rerdict  be  defeeture, 
so  that  the  courts  are  not  able  to  give  judgment  tlm^n, 
they  will  amend  it,  if  possible,  by  the  notes  of  counsel,  or 
tf ea  by  an  affidavit  of  what  was  proved  upon  the  trials ;  or 
otherwise  they  will  supply  the  defect,  by  awarding  a  tienire  de 
sew*. 

If  thtrii  be  a  special  verdict,  the  plainttff^s  vtltbtnef  g^c"- 
rdly  gets  it  drawn  from  the  mintit^  tsiketi  at  the  tHa!,  and 
ttttled  by  his  counsel  or  serjeant,  who  signs  th6  &tvt(ti  It  is 
thai  delivered  over  to  the  opposite  attorney,  who  gefa  Ms 
cooDsel  or  serjeant  to  pert^e  and  sign  it ;  and  when  Hte  Ter« 
£ctis  thus  settled  atid  signed,  it  is  left  with  the  clerk  of  nM 
friiii  or  assoeiait^  in  a  tbx^ri  canSe,  or  with  the  assoeiatis  id  tbe 
coQDtiry^  vfIio  iiia1:es  copiear  for  each  patty.  The  vrhole  pris 
ceedings  are  then  entered,  docketed,  and  filed  of  r(eco¥d  |  i^Fler 
yAac}k  a  conciUuM  \i  nt^c^  fbr,  a  rule  drawn  up  thereon  with 
die  clei^  of  the  riAes  ifr  the  itin^s  Befich^  of  seicbndarieit  in 
tte  Common  Ptelii^  the  cfltrse  enteired  vHth  the  clerk  of  .the 
yipen  or  secondarily  copies  of  the  record  made  atid  ddivered 
to  tile  judges,  and  coansel  intiitittet^  and  fa^i^,  itf  like  bhri- 


*]L  M.  1654.  §  20.  K.  B*  R,  M.  6.S.  C.  i  Will.  48.  a  Str.  1x85.  &•  C 

i6s4.  j  23.  C.  P.  bat  see  2  Sauod.  97.  z  East,  z  z  i. 

(3).  *  -Awf,  760. 

S  Dvnf. >  East,  646.  *2  Ld»  Rajm.  zjSk  1584.  2  Sir. 

!  3  Ld.  Baym.  158x9  a.  2  Str.  8859  887.  S.  C  Mi  194. 8.  Pi  East,  i  x  i. 
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ner  as  upoa  arguiog  a  demurrer*.  In  the  King's  Bench,  a 
special  verdict  most  be  set  down  in  the  paper  for  argumeot 
within  four  days^  and  cannot  be  set  down  afterwards,  without 
leave  of  the  court"" :  and  in  the  Common  Pleas,  the  clerk  oi 
the  dockets  makes  six  copies  of  the  special  verdict,  viz.  fom 
fox  the  judges,  and  two  for  the  Serjeants  on  each  side''.  Ai^i 
the  court  have  given  their  opinion,  a  rule  is  drawn  up  foi 
the  delivery  of  the  postea  to  the  prevailing  party ;  upon  whid 
he  is  immediately  entitled  to  tax  his  costs,  and  take  out  exeoo; 
tion,  without  a  rule  for  judgment :  but  the  other  party  maj 
have  a  rule,  which  should  be  duly  served,  to  be  present  at  tasL 
ing  costs.  ^ 


'I 


Another  method  of  finding  a  species  of  special  verdict,  | 

when  the  jury  find  a  verdict  generally  for  either  party,  ba 

subject  nevertheless  to  the  opinion  of  the  court,  on  a  special  cm 

stated  by  the  counsel  on  both  sides,  with  regard  to  a  matter 

law ;  which  has  this  advantage  over  a  special  verdict,  that  i| 

is  attended  with  much  less  expence,  and  obtains  a  speedier 

cision ;  the  postea  being  stayed  in  the  hands  of  the  officer  c 

nisi  prius,  till  the  question  be  determined,  and  the  verdict,.^ 

then  entered  for  the  plaintiff  or  defendant%  as  the  case 

happen.     But  as  nothing  appears  upon  the  record  but 

general  verdict,  tb^  parties  are  precluded  thereby  from 

benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgpnent  <4 

the  court  upon  the  point  pf  lnw^  The  courts  therefore  wiO 

iM>Qietime8,  and  particularly  if  they  are  divided  in  opinion  M 

the  point;  of  law,  giye  the  parties  leave,  if  they  can  agree,  U 

turn  the  case  into  ^^  special  verdict,  in  order  that  the  pom 

may  be  decided  on  a  vrrit  of  error*.    The  court  of  Kingj 

iPench  will  take  no  cogniz9.nce  of  a  special  case,  reserved  upcsj 

jthe  trial  of  an  indictment  at  the  sessions^ :  But  it  has  beaj 

usual  to  reserve  special  cases  upon  convictions  for  penalties^  a 


*  jittie,  791,  &c. 

>  Bur.  m  fiirf.  IV. 

*  Imp.  K«  B.  427. 
^  lA)p.  C.  P.  42  jf 


•  Barnes,  4SX. 

^  3  Blac,Q>m.378. 

f  15  East,  501.  I  Marsh.  577* 

^  13  East,  95* 
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peal  at  the  sessions,  as  well  as  in  cases  of  settlement ; 
e  coort  will  take  cc^nizanoe  of  them,  when  accompany- 
e  proceedings  removed  by  eertiarmri  into  the  King's 


special  case,  as  in  a  special  verdict,  the  facts  proved  at 
ftl  onght  to  be  stated,  and  not  merely  the  evidence  of 

and  it  is  drawn  and  settled  in  like  manner,  by  the  conn- 
id  if  any  difference  arise  about  a  fact  at  the  trial,  the  opi- 
r  the  jury  is  taken,  and  the  fact  stated  accordingly*.  For 
rument  of  a  special  case,  the  same  steps  must  be  taken 
that  of  a  special  verdict,  except  that  it  is  not  entered 
Mrd.  But  it  is  a  rule  in  the  King's  Bench,  that  all 
i  cases  to  be  set  down  by  the  clerk  of  the  papers  to  be 
I,  most  be  entered  within  the  four  first  days  of  the  term 
ifter  the  trial,  at  which  such  special  cases  shall  have 
eserved ;  and  that  such  special  cases  shall  never  be  set 
'or  argument,  on  any  of  the  four  last  days  of  term"*.  In 
g  a  special  case,  the  counsel  are  not  permitted  to  go  out 
ind  the  courts  must  judge  upon  it  as  stated* :  If  it  be 
ited,  the  parties  must  apply  to  amend ;  or  if  it  be  so  de- 
I  that  the  court  are  not  able  to  give  judgment,  they  wiU 
a  new  trial,  in  order  to  have  it  re-stated^ 

the  trial  of  an  issue  in  the  King's  Bench,  a  case  Was 
and  afterwards  argued  in  court,  but  the  fact  not  being 
mtly  stated,  so  as  the  court  could  give  judgment  accord- 
the  justice  of  the  cause,  it  was  recommended  to  the 
»,  and  accordingly  they  agpreed,  to  go  to  a  new  trial, 
the  plaintiff  was  nonsuited :  and  the  question  being  about 
whether  the  master  should  tax  the  common  costs  of  a 
li  or  take  into  his  consideration  all  the  former  proceed- 
upon  motion  for  the  court's  direction  to  the  master,  it 
idered,  that  he  should  tax  the  defendant  his  costs  upou 


bit,  333.  34^.  '  R.  M.  38  Geo.  III.  K.  B. 

nki63.  "^  I  Bun  617. 

m.mfnf.  IV.  r  1  Str.  joo.  3  Donf,  81  Salt,  507. 
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the  wbote,  as^  well  with  mUHcm  to  tbe  first  tnal»  as  the  last*. 
Ffom  tbe  statement  erf  this  c$»^^  it  does  not  appear  whetkep^ 
Hpon  g^ranting  a  new  triatf  any  thing  was  said  about  the  cesis 
of  tbe  former  trial,  or  whether  they  were  directed  to  abide  thb 
event  of  tbe  suit :  If  they  were  not,  it  seems  from  subsequent 
cases^,  that  at  this  day  they  would  not  hare  been  aliow^« 
But  where,  after  the  argdment  of  a  special  case,  the  const  di^ 
rected  a  new  trial,  becaase  the  case  was  insufficiently  stated^ 
and  the  defendant,  without  going  to  trial  again,  gav«  the 
pMntiff  a  eogno^it;  tbe  court  held,  tbdt  the  di^endatit 
to  pay  tbe  costs  of  the  formcrr  triaK 


It  sbtnetimes  happea^  that  a  point  is  reserved,  or  sa^v^ed  hj 
tbe  judge  at  nisiprius^  with  liberty  to  apply  to  the  court  for  a 
ttOfisutt  of  verdict ;  in  which  ease,  tbe  court  has  beeoi  in  tfai 
habit  of  considering  itself  irt  the  ntHation  of  tbe  judge,  at  ttaS 
time  of  tbe  objection  raised ;  aad  a  nonsmt  or  verdict  is  ett^ 
t^red  aecdrdiug^  to  their  dcttermiaatiOHi,  without  subjecting  tli» 
parties  to  the  delay  and  expeneeof  anew  triaH. 


Tbe  f  eftliet,  whether  general  or  special,  nonsuit,  &c.  are 
tefed  Oft  tb^  back  of  tb^  record  of  nisi  prius  ;  which  entry,  fierfft 
the  latin  word  it  begterk  \^ith,  is  called  thepMteef.  In  tbe  KiagftI 
Bench,  when  the  cause  is  tried  at  the  sittings  in  London  oP 
MicUtteseSf  the  associate  delivers  tbe  record  to  the  attdraey  af 
the  party  for  w4i6iihr  the  verdict  is  given,  atid  be  aftevwMfift 
iadofses  the  jmMM,  ^frotti  the  associate's  minutes  on  the  pMMH* 
btft  when  tbe  eaitse  is  tried  at  the  asHaes,  th^  as^cfialte  keifl^ 
the  reeord  till  the  nix*  tetm^  and  theiA  delitefs  it,  witk  d#^ 
p6MM  iffdbrMAl  tbereoa,  fee^  the  party  e^tainidg  the  verdM^t"^ 
In  either  cn^^  ^ttfp&stea  ehoidd  be  stlModped  #ttb  a  tetai  sbMMf  | 

— '  f 

^  I  Sir.  300.  *  Por  tit  £6t(ti  of  Use  f!&tlka  ott  a  1^1 

^  j  Duttif.  a^  Basi,'567.  6  l)ur6f.'&  cEct  At-  i!ie  ^kAtHfi  in  dtmH^;  Sk^ 

East,  71.  pa/#,  936,  7.  ««/0  replevin^  trespasif  and  ejietmoMfm 

c  6Dttr9f.&Esft,i44»  Append.  Chap.  XXXV.  ^   i^kt^wA 

^  I  Bos.  &  Pul.  339*  ax)^  see  Barnes^  for  the  deftndant^  on  a  nonsuit  or  ftrdia 

4  j  I.  455. 460^  I  puspU  193  •  a  Marsh,  in  atmnpiit^  &c.  j£U\%i^  &c« 

138. 
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np^y  and  marked  by  tbe  clerk  of  the  pasteas.  And  thai e  U 
old  rule  of  cotirtt  requiring  the  posfea  to  be  marked  in  tm^o 
8  after  it  comen  to  the  attorney's  hands^ :  but  now,  it  is 
med  sufficient  ta  mark  the  poitea,  at  any  time  before  the 
Is  are  taxed^^ 

[n  the  Common  Pleas,  when  the  cause  is  tried  in  London  or 
iddkieXt  the  associate  keeps  the  record  in  his  custody^  till 
\  qmtnrto  die  post  of  the  return  of  the  luzbea^  eorporm  jura* 
«*!#  and  in  the  mean  time  indorses  the  postea  on  the  back  of 
And  it  is  a  rule,  that  every  el<^ric  of  assize,  and  associate 
the  lord  cbief^justiee,  shall  make  returns  of  all  posteaSf  upon 
cords  issuing  out  of  Ibis  oourt>.  wherdopon  any  proceedings 
ITS  been,  by  \*}rtue  of  any  writ  of  wisi  prims,  distringmj  or 
i&ess  eof^poro  juratafumy  and  oaose  the  same  t6  be  delive^9d 
ilhe  protboDotaries,  upon  tbeftcor/o  die  post  of  tkeneturn  of 
ke  writ  of  nisi  prius  in  ba»ky  an  pain  o^  forfeiting  the  snnl  of 
wenty  pounds ;  and  shall  take  tbe  fees  doe  to  them  respce* 
irely,  for  the  return  of  every  such  posted^.  And  where  final 
odgment  is  signed  upon  posttaSf  or  inquisitions  upon  writs  of 
■qoiry,  such  posteas  or  inquisitions  shall  immediately  h6  left 
nth  the  clerk  of  the  judgments;  and  shall  not  afterirards  be 
tuba  put  of  the  office,  without  leave  of  the  court^. 

Oa  a  motion  for  a  new  trial,  the  postea  was  brought  into 
Mrt,  and  after  the  new  trial  had  been  denied,  the  postea  could 
Mbe  fonnd;  the  court  on  debate  ordered  a  new  one  to  be 
lodeouty  from  the  record  above,  and  the  associate's  notesf. 
^^  postea  be  wrong*  it  may  be  amended  by  the  plea  roll, 
f  the  memory  or  notes  of  the  judge,  or  by  tbe  notes  of  the 
iMiate  or  clerk  of  assize^^.    And  Where  a  general  verdict  had 


*8uu  48  Geo.  III.  c.  149.  Sched,  ^di^vrtrj  of^teatinqm  lam  acdoDt. 

H  lU  f  HI.  SS-  ^^-  ^^^*  ^*  iS4-  R*  ^'  34  ^*  H*^*  I.  C  P. 

1^  Part  IL  $  IIL  e  R.  T.  13  Geo.  IL  reg.  2.C.  P.and 

^  L  T.  s  Jac.  I.  reg.  2.  K.  B.  ice  R.  T.  29  Car.  II,  rej.  5,  C.  P. 

*  I  CnMDp.  277.  '  2  Str.  1264. 

■  IL  E.  2  Jac.  II.  C.  P.  And  there  (  jfnte,  760^ 

3  parttdlar  rule  in  that  couit,  ns  to 
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been  gnv^n  on  two  counts,  one  of  which  was  baii^  and  it  ; 
peared  by  the  judge's  notes,  that  the  jury  calculated 
damages  on  evidence  applicable  to  the  good  count  only, 
court  of  Common  Pleas  amended  the  verdict,  by  entering 
on  that  count,  though  evidence  was  given  applicable  to  i 
bad  count  also\  So  after  verdict  in  ejectment  for  a  messm 
and  tenement^  the  court,  in  a  iate  case,  guve  leave  to  enter  I 
verdict,  according  to  the  judge's  notes,  for  the  mesiuage  on 
pending  a  rule  to  artest  the  judgement,  without  obliging  t 
lessor  of  the  plaintiff  to  release  the  damages^.  But  tho  coi 
will  not  alter  a  verdict,  unless  it  appear  on  the  face  of  it,  tl 
the  alteration  would  be  according  to  the  intention  of  t 
jury^ ;  nor  will  they,  at  a  distance  of  time  after  the  trials  amei 
the  pastea^  by  increasing  the  damages  given  by  the  jar 
although  all  the  jurymen  join  in  an  affidavit,  stating  their  i 
tention  to  have  been,  to  give  the  plaintiff  such  increased  soi 
and  that  they  conceived  the  verdict  they  had  found  was  a 
culated  to  give  him  such  sum^ 


*•  I  Baf.&  Pill.  329.  *  %  Donif.  k  East,  281.  but  sec 

*  8  Eart,  357.  Bur.  583, 

<^iH.BIac.78. 
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Of  New  Trials  ;  and  Arrest  of  J  udgment,  h;c. 

AFTER  a  general  verdict,  or  upon  a  writ  of  inquiry  after 
judgment  by  default%  it  is  incumbent  on  the  prevailing 
pirty,  in  the  King^s  Bench,  to  enter  a  rule  for  judgment  nm 
MM,  on  the  postea  or  inquisition,  with  the  clerk  of  the  ruTes; 
And  a  rule  for  judgment  is  necessary,  when  a  verdict  is  taken 
hj  consent,  subject  to  the  award  of  an  arbitrator,  as  to  the 
fimfiM  of  the  demand^     This  rule  expires  in  four  days  ejr- 
(ksw^  after  it  is  entered ;  unless  the  rule  be  entered  on  the 
hit  day  of  the  term,  or  within  four  days  after;  during  which 
Crit  days,  it  is  the  practice  to  enter  these  rules  as  of  the  last 
day  of  the  term"* :  and  Sundaj/^^  or  any  other  day  on  which  the 
court  doth  not  sit,  is  not  reckoned  one  of  the  four  days'*     At 
tke  expiration  of  four  days  exclusive,  after  entering  such  role^ 
if  no  suffieient  cause  be  shewn  to  the  contrary,  judgment  may 
be  entered^    The  rule  for  judgment  ought  not  to  be  entered 
before  the  day  in  bank :  and  it  is  not  necessary  if  the  plaintiff 
be  nonsuited ;  for  in  that  case,  ai  he  is  out  of  court,  judgment 
nay  be  entered  immediately  after  the  day  in  bank^.    If  there 
be  m  verdict  for  the  defendant,  and  no  rule  for  judgment  ^ven 
fcr  four  terms,  a  term^s  notice  is  not  necessary  of  the  plaintiflTs 
irteotion  to  proceed  by  giving  the  rule ;  but  he  may  give,,  it 


*  I  SaDu  399«  I  Str.  4S$«  *  4  Buf.  2x30.  and  see  i  x  East,  272^ 
^  4  EafC,  3x0.                                    id.  (h)-.  13  Eait,  2x, 

*  3  Seiiu  212. 21$.  6  Mod.  24X.  13        '  13  East,  21. 


ft  I.  i  R.  E.  s  Geo.  II.  reg.  3.  (a)^  K.  B« 

^  Rex  V.  Keene  and  oihers^  H.  26        **  Id  Hid. 
Gco.IILK«B. 
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of  coursci  and  sign  judgment  after  the  four  days  are  ex 
for  there  is  no  act  to  be  done  by  the  other  party* 
Common  Pleas,  there  is  no  rale  for  judgment ;  but  i\ 
vailing  party  waits  till  after  the  appearance  day,  or  qtui 
post  of  the  return  I  of  the  Jiaheas  corpora  juratorum^i  be: 
signs  final  judgment ;  unless  the  habeas  corpora  be  retu 
on  the  first  or  last  general  return-day :  In  the  former 
final  judgment  cannot  be  signed  till  the  expiration  of  tl 
four  ljUy^  <«  /nil  ^rw^  •  In  the  latter,  n  may  '%  seems  be  i 
in  the  evening  of  the  last  day  of  term,  being  the  appe^ 
day  of  (he  retiirn  of  the  writ^ 

W^ip^  jdnje  time  limited  by  the  rule  for  jjodgment 
KiiE^'s  19^^fipb»  or  practice  of  the  court,  as  above  stated, 
Cosunon  Pkas»  the  plaintiff  may  mov^  the  cpurt  to  set 
a  nonsuit,  verdict  or  inqoisitiony  and  hav^  a  9.9W  triiil 
quiry  i  or  fpr  judgment  non  obstante  veredicto :  So  the  di 
ant  may  move  to  set  aside  a  verdict  or  in^uisiitioB,  and  b 
new  trial  or  inquiry,  or  (after  a  paint  reservedi)  that  1 
fiuit  may  Ji>e  entered^;  or  he  may  move  in  arjr^  ,of  judgj 
ai;Ml  either  party  may  move  for  a  rep}.e«tdier,  or  venire  fin 
novo. 

The  first  instance  to  be  met  with  in  the  bookf^  of  i 


*  Pir Master  Forstnr^  Imp.  K.  B.  42 1.  $04!  JH^gpmt  omoot  ^  tigped 

3  Maule^c  Sel.  500.  day*  after  the  retuni  of  the  hab 

^Barnes,  443.  Pr.  Reg.  410.  S.  C.  fimra  jura»6rnm^  does  not  exten 

Baraet,  44$,  6.  Pr.  Reg.  410,  xi.  8.  case-where  the  term  dotes  brf 

C.  it  js«U  in  z  fiel.  Pr.  jod.  -ipp,.  f.  {ovf^M^M  anitxpised. 
4^imiw  Alt  Ck>«HiiMi  £Ims» theffipP        ""  ^  «B^s.  4  P^l  jqi . 
vsilMig  f^ttj  must  wijt  the  s^me  Asm      ^  Aj^Vf^  «P^p*  JPCXVj.  j 

(fbiir  days  exeltuivCfJ  as  in  the  King's  "Where  the  objection  has  been  t 

Beachy  which  is  allowed  the  other  side  the  trial,  the  dt  fendant  is  in  strictj 

to  mone  ibr  m  jMw^iaal»  or  ia  amst  of  titled  to  a  nooniit ;  hot  if  die  pi 

jtidgment:  but  this  Jjritm  is  n^  sup*  counsel  think  they  can  alter  Ae 

ported  by  the  authoritjca  ivfrrrad  to  bct$  uffm  «  jmw  uial»  the  ioai 

skam ;  mi  ia  ^  .case  xof  Tknms  v.  order  it|  oa  payment  of  costs* 

ITsrdf  %  Boa.  &  Fd.  393.«Ik  OMrt  of  580. 
Common  Fleas  lidd,  that  the  role  that 
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rial  on  the  evideoce,  was  ia  the  case  of  Wood  ami  GmutoUf 
1.  D.  1665^.  Bat  Holt,  Ch.  J.  seems  to  have  beem  of^fiiiiioiu 
kbat  new  trials  were  more  ancient^  from  the  challenge  to  be 
Mt  with  in  the  old  books,  that  the  juror  had  before  givea  a 
ia  the  same  cause^:  Yet  it  does  not  from  thence 
low,  that  the  court  granted  a  new  trial  upon  the  evidence ; 
might  appear  to  foe  a  mis-trial  open  Uie  record^  lor 
might  be  other  reasons  for  awarding  a  vemre  focUn  tU 


Bat  whatever  might  have  been  the  origin  of  the  practice, 
by  juiy  in  eiviil  causes  could  not  subsist  now,  without  a 
sovsewhere  to  grant  new  trials,  f  f  an  erroneous  judg** 
it  be  -given  in  point  of  law,  there  are  many  ways  4o  review 
«t  it  right.  Where  a  court  judges  ef  facts  open  deposi- 
ia  writing,  their  sentence  or  decree  laay  many  ways  4be 
Hviewed  and  set  right.  But  a  general  verdict  can  only  foe 
M  right  by  a  new  trial ;  which  is  no  more  than  having  the 
more  deliberately  oonsidered  by  another  jn^y^  ^ii^en 
iis  a  reasonable  doubt,  or  perhaps  a  oertainty,  that  justice 
not  been  done.  Vhe  wvit  of  aUamt  ds«new  a  ware  sound  in 
case;  in  many  it  does  not  pretend  to  be  a  remedy, 
are  numberiess  causes  id  false  vepdiels,  without  corrupt 
or  bad  intention  of  the  jurors :  They  may  rbave  heard  too 
of  the  matter  be6)re  the  trial,  and  imbibed  prejudices 
knowing  it.  The  cause  may  be  intricate :  The  ex- 
lination  may  be  so  long,  as  to  distract  and  confound  their 
ition.  Most  general  verdicts  include  legal  consequences, 
well  as  propositions  of  fact :  In  drawing  these  oonsequen- 
the  jury  may  mistake,  ^uid  infer  directly  contrary  to  law. 
parties  may  he  surprised,  by  a  case  falsely  made  at  the 
Wbi^jh  they  had  no  reason  to  expect,  and  therefore  could 
Gome  prepared  to  answer.  If  unjust  verdicts,  obtained 
T  these  and  a  thousand  like  circumstances,  were  to  be 


«  Sqr.  Kcp-  462. 466.  I  Sir*  392.         E^at,  622,  3. 
^  %   Silk.  648.  and  see  6  DurnE.  &        f  2  Str.  99  j. 


928 


OF  NEW  tRIAtaU 


condnsive  for  ever,  the  determination  of  efvil  proparty,  in 
method  of  trial,  would  be  very  precarioas  and  misattsfactor 

It  was  not  formerly  usual  to  grant  a  new  trial  in  efectmi 
or  after  a  trial  at  bar^,  nonsuit^,  or  two  concurring  verAi 
but  for  the  sake  of  obtaining  justice,  it  may  be  now  ha 
these  as  well  as  in  other  cases^  Where  there  are  two 
trary  veitlicts,  it  is  not  of  course  to  grant  a  third  trial,  ba 
courts  in  their  discretion  will  grant  or  refuse  it,  accordic 
circumstances ;  there  being  no  rule,  either  at  law  or  in  eq 
which  entitles  the  losing  party  iu  thai  case  to  the  benefit 
third  trial,  if  the  second  verdict  be  satisfactory  to  the  co 
In  an  inferior  court,  a  verdict  cannot  be  set  aside^  and  a 
trial  had,  upon  the  merits,  but  only  for  irregularity^ : 
inferior  court,  however,  has  power  to  set  aside  a  reg 
interlocutory  judgement,  in  order  to  let  in  a  trial  of 
merits'. 


The  principal  grounds  or  reasons  for  setting  aside  a  ve 
or  nonsuit,  and  granting  a  new  trial,  are  first,  the  want  oi 
notice  of  triaP :  but  if  the  defendant  appear  and  make 
fence,  he  shall  not  have  a  new  trial  on  that  ground\  Secoi 
that  there  is  a  material  variance  between  the  issue  or  pt 
book  delivered,  and  the  record  of  nm  priu^ :  but  the  C4 
will  not  set  aside  the  verdict  on  this  gpround,  unless  the 
ance  be  material  to  the  point  in  issue** ;  or  if  a  defence 


*  I  Bur.  393* 

^  2  Salic.  648.  Pr.  Reg.  408. 
""  7  Mod.  37*  156.  a  Salk.  650.  S.  C. 
*i  Blao.  Bep.  532.  Pr.  Reg.  411. 
Baraet,  317. 
•6  Mod.  2S.  2  Salk.  649.  t  Str. 

692. 

^  2  Str.  1 105.  4  Bur.  2224.  in  ^eci* 
mna ;  Sty.  Rep.  462.  466.  i  Str.  584. 
2  Ld.  Raym.  1358.  S.  C.  2  Str.  iioj. 
I  Bur.  39$.  after  a  trial  a$  tar  s  \  Bur. 
X986.  2  Blac.  Rep.  698.  3  Wilt.  146. 


338.  after  a  monnatt  4  Bur.  21 
Oumf.  it  East,  i7x.  after  two  i 
ring  verdicts. 

9  2  Blac.  Rep,  963. 

^  2  Salk.  201.  650.  X  Str.  1x3 
499. 

■  X  Bur.  $7i, 

k  Bui.  Ni.  Pri.  327. 

^  2  Salk.  646. 

"Baroet,  475,6. 

•  Id.  464.  475,  6,  J*  2  Str. 
Say.  Rep.  154. 
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at  the  trial*.    Thirdly,  for  want  of  a  proper  jury ;  as 
\  they  are  not  duly,  returned^ :  but  it  is  no  ground  for  a 
rial»  that  the  attorney  for  the  defendant  was  the  under- 
r,  who  had  the  summoning  of  the  jury"".     Fourthly,  the 
havionr  of  the  prevailing  party ^  towards  the  jury  or  wit- 
^ :  but  merely  desiring  a  juror  to  appear,  is  no  cause  for 
g  aside  the  verdict*.     Fifthly,  the  misbehaviour  of  the 
in  casting  lots  for  their  verdict^  &c. :  But  the  courts  will 
iceive  aji  a£Gidavit  of  misbehaviour  from  any  of  the  jury-r 
themselves,  in  all  of-  whom  such  conduct  is  a  very  high 
meanonr*;  nor  will  they  suffer  the  jury  to  explain  by  af- 
t  the  grounds  of  their  verdict,  or  to  shew  that  they  in* 
1  something  different  from  what  they  founds     Sixthlyii 
mrts  will  sometimes,  though  rarely,  grant  a  new  trial,  on 
[it  of  the  unavoidable  absence  of  the  aUomi€s\  or  wit^ 
^ ;  or  upon  the  discovery  of  new  and  material  evidence 
the  triaP :  But  a  new  trial  is  never  granted  for  the  de- 
ir  omission  of  the  parties,  their  counsel  or  attornies,  in 
ming  prepared  with,  or  going  into  evidence  which  they 
apprised  of,  and  might  have   produced  at  the  former 

or  upon  a  suggestion  that  the  party  was  not  apprised 
ticalar  evidence,  and  therefore  not  prepared  to  answer 
*  because  a  witness  has  either  from  inattention,  or  the 
of  being  prepared,  made  a  mistake  in  giving  his  evi- 
;  or  on  account  of  an  objection  to  the  competency  of 
lesy  discovered  after  the  triaK     Seventhly,  if  the  wit* 


trt,  44$.  s  Wilt.  i6o« 
■niE  it  East,  473.  jtnte^  61  f. 
Biih  R.  304. 
od.  I  $6. 
r.  643. 

ilk.  64$.   I  Str.  649.  Bamef, 
t.  BoL  Nl»  Pri,  326. 
Rcp«  xoo.   I  Durof.  A  East, 
be*  Bep.  1299.  i  New  Rep* 

& 

Wm  s667«  %  Bloc  Rep.  803.  % 

k  EM9  sSi.  bm  tee  Oif .  Pr.  C. 

3q 


P.  66.  1  Bar.  ^9$.  umb*  cotUra. 

>  3  Taunt.  484* 

^2  Salk.64S.  6  Mod.  as.  Price,  r* 

'  %  Blac.  Rep.  95;. 

"a  Salk.  647.  6;3*  6  Mod.  23.  i 
Str.  69  r.  I  WHb.  98.  z  Blac.  Rep^  298. 
2  Blac.  Rep*  802,  3.  t  Durnf.  &  Eait, 
84.  2  Dnrnf.  &  East,  x  13. 

■2Atk.3X9. 

«  Say.  Rep.  27.  bat  see  $  TauDt.S77. 

F  X  DnmE.  &  EaUf  7x7.  i  Boe.  It 
Pult  429.  faj» 
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nesses,  on  whose  testimony  the  verdict  was  obtained,  ha 
been  since  convicted  of  perjury  in  giving  their  evidence,  t 
courts  will  grant  a  new  trial' ;  or  if  a  probable  ground  be  lai 
to  induce  the  court  to  believe  that  the  witnesses  are  perjure 
they  will  stay  the  proceedings,  on  the  finding  of  a  bill  of  i 
dictment  against  them  for  perjury,  till  the  indictment  is  tria 
The  court  of  Common  Pleas^  in  one  case,  granted  a  m 
trial,  where  the  testimony  of  witnesses,  on  which  a  verdj 
had  proceeded,  was  founded  on  and  derived  its  credit  from  {i| 
ticular  circumstances,  and  those  circumstances  were  afterwai 
clearly  falsified  by  affidavit^ :  But  in  general,  the  finding  J 
bill  of  indictment  for  perjury  is  no  ground  for  staying  the  |i 
feedings,  before  conviction ;  it  being  found  on  ex  parte  4(| 
dence"" :  And  the  court  will  not  grant  a  new  trial,  on  the 
afiidavit  of  one  party,  contradicting  the  witnesses  on  the 
side"*.  Eiglithly,  the  misdirection  of  the  judge  is  a 
ground  for  a  new  trial^;  or  his  admitting  or  refusing  evi< 
contrary  to  law' :  But  the  courts  will  not  set  aside  a  verdii 
account  of  the  admission  of  evidence  which  ought  not  to 
been  received,  provided  there  be  suflicient  without  it  to 
rize  the  finding  of  the  jnry«;  and  it  is  no  ground  for  grai 
a  new  trial,  that  a  witness  called  to  prove  a  certain  fact 
rejected,  on  a  supposed  ground  of  incompetency,  wl 
another  witness  who  was  called,  established  the  same 
Mrhich  was  not  disputed  by  the  other  side,  and  the.^ 
fence  proceeded  upon  a  collateral  point,  on  which  the 
diet  turned^  So  the  courts  will  not  set  aside  a  not 
on  the  ground  that  the  case  ought  to  have  been 
mitted  to  the  jury,  unless  this  was  desired  on  the 
the  plaintiff,  at  the  trial   of  the  cause':     And  if,  upon 


^  Btnfcld  T.   Pdrit,  aad    Pitrie   ¥.  K.B. 

MitUt^  M.  22  Geo.  III.  K.  B.  Adm.  ^  4  Taunt.  640.                          j 

*  I  Bo9.  *  PuJ.  4»7.  and  tee  3  Bur.  «  a  Salk.  649.  a  Wilt,  a 75.     '1 
1771.  '  6  Mod.  942. 

•  Stf^ld  v.   P<«rir,   and    PotU  v.  «  i  Taunt.  la.                             \ 
Ar</&f,  M.  22  Geo.  IIL  K.  B.  and  aee  *>  3  East,  451. 

Jlytkffordy.  CharlatCf  H.  25  Geo*  III.  !  t  Taunt.  lo. 
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jodg^e's  directing  the  jurj  to  give  nominal  damages,  the 
pitiotiff  elect  to  be  nonsuited,  the  court  of  Common  Fleas 
vill  not  set  aside  the  nonsuit,  and  grant  a  new  trial,  on  the 
gnxmd  of  the  misdirection  of  the  judgeN  It  also  seems,  that 
if  t  junior  counsel  at  nisi  prius  take  a  well  founded  objection^ 
viiicb  his  leader  gives  up,  that  court  will  not  entertain  it, 
a  discussing  a  rule  for  a  new  trial  or  nonsuit  on  another 
c|nmnd^  Ninthly^  a  new  trial  may  be,  and  is  commonly 
[Mved  for,  on  account  of  the  error  or  mistake  of  the  jurjff  ia 
liBg  a  verdict  without,  or  contr^  to  evidence'':  But  where 
is  evidence  on  both  sides,  it  is  not  usual  to  grant  a  new 
1^  unless  the  evidence  for  the  prevailing  party  be  very 
^ht,  and  the  judge  declare  himself  dissatisfied  with  the 
[ict*.  The  court  of  Common  Pleas,  in  one  instance^ 
to  grant  a  new  trial  in  a  writ  of  right j  though  the 
lict  was  final  and  conclusive':  but  in  a  late  case^  which 
an  issue  under  an  inclosure  act,  they  granted  a  new  trial, 
payiaent  of  costs,  although  there  was  evidence  on  both 
and  they  did  not  think  the  verdict  was  wrong ;  it  ap- 
ing that  the  question  was  involved  in  great  doubt  and 
surity,  the  property  of  considerable  value,  and  thfbt  the 
would  have  been  bound  for  ever  by  the  verdict' :  In 
cafte  however,  the  jury  having  again  found  a  verdict 
same  way,  the  court  refused  to  grant  a  second  new  trial, 
iqgh  there  was  conflicting  evidence,  and  the  judge  who 
tried  the  cause,  thought  the  evidence  against  the  verdict 
tderated^.  Tenthly,  a  new  trial  may  be  had  for  exceniw 
lages^;  but  in  Ihat  case,  the  damages  ought  not  to  be 
in  a  nice  balance,  but  must  be  such  as   appear  at 


*  3  TsudU  229. 

*  /£  55 1,  sad  fee  4  Taunt.  779. 

*  I  Bor.  12.  54«    %  Bur.  665.  936. 
AxStr.  1 106.  ix4a»    1  Wils.  %%.  3 
Vtb.  47.  3  Tannc.  i. 
t'Ssjr.   VUef.  %6\.  and  lee  3  Wils, 

f  s  Blsc.  Rep.  941* 
'ssTatiit.9z« 

8a2 


'  I  Str.  692.  Barnes,  436.  i  Bur* 
609.  2  Wils.  160.  205r  244.  252*  465. 
3  Wils.  18.  62.  2  Blac.  Rep.  929.  942, 
1327.  Cowp.  230.  I  Dumf.  &  Eastt 
277.  4DurDf.  &L  Ea8t>  651.  5  Dumf. 
&  East,  257.  7  Dumf.  &  East*  529. 
2  Bos.  &  Ful.  224.  6  East^  244.  x  i 
East,  23.  5  Taunt.  277.  442.  i  Marsh. 
139.8.  C. 
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first  blush  to  be  outrageous,  and  indicate  passion ^r  pari 
in  the  jury:  And  where  a  new  trial  is  granted  for  exc 
damages,  the  former  verdict  stands  as  a  security  in  tlie 
time,  for  the  damages  which  may  be  given  on   the  s 
trial\     It  is  not  usual,  however,   to  grant   a  new  tri 
smaUness  of  damages'";   though  inquisitions,  on  writs  c 
quiry,  have  been  sometimes  set  aside  on  that  ground^ 
except  for  the  misdirection  or  the  judge"*,  or  where  a 
has  been  saved  at  the  trial%  it  is  a  general  rule,  not  to 
anew  trial,  in  apeitaZ',  hard,  or  trifling  action';  or  on  i 
dictment  for  a  misdemeanour^,  after  a  verdict  for  the  defer 
nor  after  a  verdict  for  the  plaintiff,  where  the  defence  i 
conscionable',  and  the  verdict  is  found  according  to  the  j 
and  honesty  of  the  case^ 


A  new  trial  cannot  be  granted  in  ctt;i7  cases,  at  the  ins 
of  one  of  several  defendants';  nor  for  a  part  only  of  the 
of  action*:  And  therefore,  where  one  issue  out  of  fou 


*  7  Damf.  6:  East,  $29. 

^  %  Salk.  647.  a  Sir.  940. 1051.  but 
•ee  Banet,  448,  9.  4551  6.  in  which 
latter  case  it  is  said,  that  where  a  de* 
maod  it  certain,  as  on  a  promissory  Doee« 
the  court  will  set  aside  a  verdict  for  too 
small  damages,  hot  not  where  the  da- 
mages are  uncertain ;  and  it  is  obserraUe, 
that  the  cases  referred  to  b  2  Str.  940. 
xojz*  were  of  this  latter  description. 

^  Aniif  611. 

*  4  Dumf.  &  East,  753.  $  Dumf.  & 
East,  19.  6  East,  316.  (ij»   i  Marsh. 

555- 
'  I  Bos.&PuI.  338,  g^jinttf  922. 926. 

'2  Str.  899.  1238.  I  Wils.  17. 
Barnes,  43  {•  466.  3  Wils.  59.  2  Blac* 
Bep.  1226.  10  £ast|  268.  x  Campb, 
4  JO.  S.  C* 

'  2  Salk.  644*  648/  653.  X  Bur.  X2t 
S4,  664.  3  Bur.  1306.  2  Blac.  Rep. 
S^r.  Cowp.37.  I  Marsh.   555«    And 


an  action  is  considered  as  trifling 

respect»  where  the  sum  to  be  re 

is  under  20/.  Taylor  ▼.  Greeny 

Geo.  III.  K.  B.  $  Taunt.    53; 

See  also  the  cases  referred  to 

Evanst  in  his  edition    of  Salkel 

644.  (a),  on  the  subject  of  new 

^  6  East,  315.  But  in  Rex  t. 

2  Dumf.  &  East,  484.  a  new  t 

granted  in  quo  warranto^  after 

for  the  defendant,  against  the  v 

evidence.    6  East,  316.  in  notts* 

1 2  Salk.  644.  646,  7.  1  Bur 
2  Bur.  664.  4  Dumf.  &  East,  4 

^  2  Bur.  936.   2  Wils.   306. 
Blac.  Rep.  1221.    2  Dumf.  & 
4  Dumf.  &  East,  468.   x  Bos. 

338. 

1 3  Salk.  362.    X2  Mod.  275 

814. 

"  2  Bur.  1224.    X  Blac.  Ri 
S.C.  and  see  2  Str.  814.  3  Wi 
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and  against  evidence,  the  court  granted  a  new  trial,  not 
i]j  as  to  such  issue,  for  that  they  said  could  not  be,  but 
r  the  whole*.  But  then,  the  issue  found  against  evidence 
mt  be  a  material  one;  for  if,  out  of  three  issues,  two  are 
taid  against  evidence,  yet  if  the  material  issue  in  the  cause 
i  agrecmble  to  evidence,  the  court  will  not  grant  a  new 
U^  In  criminal  cases,  where  several  defendants  are  tried 
'the  Kaiiie  time  for  a  misdemeanour,  and  some  are  acquitted, 
id  some  convicted,  the  court  may  grant  a  new  trial  as  to 
use  convicted,  if  they  think  the  conviction  improper", 
kt  it  is  a  rule,  that  all  the  defendants  convicted  upon  an 
Kctment  for  a  misdemeanour,  must  be  present  in  court, 
ken  a  motion  is  made  for  a  new  trial  on  behalf  of  any  of 
em,  unless  a  special  ground  be  laid  for  dispensing  with  the 
neral  rule''. 

^be  motion  for  a  new  trial  must  be  made,  in  the  King's 
Rich,  within  four  days  exclimve  after  the  entry  of  a  rule  for 
igment*:  if  it  be  not  made  within  that  time,  the  party 
iplaining  cannot  afterwards  be  heard,  on  the  subject  of 
triaK:  and  there  is  no  difference  in  this  respect  be- 
^n  civil  and  criminal  cases';  though  in  the  latter,  where 
coart  have  seen  of  themselves,  or  it  has  appeared  to  them 
[the  suggestion  of  counsel,  that  substantial  justice  has  not 
done,  they  have  sometimes  interposed  after  the  regular 
and  granted  a  new  trial^.  In  the  Common  Fleas,  the 
tbn  for  a  new  trial  must  be  made  within  the  first  four 
of  the  term,  if  the  cause  be  tried  in  vacation ;  and  cannot 
ffeceived  after  the  four  days,  unless  where  the  foundation 


^ttm    T.  Pool,  E.  1734.  Bd.  JVi.        *Doag.  171. 
•.396.  '  5  Durnf.  &  East,  436. 

Otmier  ▼«  Barrowbjf  E.  25  Geo.        ■  Id,  ihtd.  ti  East,  308* 
liLiVi. /Vf.  3»6.  *»  Str.  845.  995.    2  Bur.    1x89. 

iDornC.  &  East,  619.  Doug.  171.  797.  5  Durnf.  Sc^East. 436, 

s  East,  307.    3  Maule  &  Sel.  9,    7.    x  East,  146.    11  East,  308* 
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of  the  motijon  is  a  fact  not  disclosed  to  the  party  till  •  tifU 

that  time*.    If  the  c^use  be  tried  in  teroit  the  motion   ma 

be  made  before  or  on  the  appearance  day  of  the   reUim 

the  habeas  corpora  juratorumj   if  returnable,  as   is  usual  i 

actions  by  original^  on  a  general  return-day**:  or  if  retumaU 

on  a  day  certam,  then  within  four  days  inchmve  of  the  re 

turn-day^     And  it  is  a  rule  in   that  courti  that  no  motid 

for  a  new  trial  shall  be  entertained,  unless  two  days  previoo 

notice  be  given  of    the  motion,  to  the  judge  who  tried  th 

cause,  that  he  may   be  enabled  to   briug  down  his  notes  i 

the  evidence,  and  have  them  ready  in  court   at   the    tin 

when  the  motion  is  made"* :  To  give  effect  to  this  rule,  tk 

Serjeants  will  not  move  for  a  new   trial,    in    any  cause   i 

which  the  attorney  instructing  them  to  move,  has  not  pr 

viously  certified  to  them,  that  he  has  two  days  before,  givi 

notice  of  his  intention  to  the  judge  before  whom  the  can 

was  tried*.     It  is  a  general  rule,  that  the  party  shall  not  mon 

for  a  new   trial,  after  he  has  moved  in  arrest  of  judgmen 

This  rule  however  extends  only  to  cases,    where  the  par 

has  knowledge  of  the  fact,  at  the  time  of  moving  in  arrest 

judgment;  therefore  a  new  trial  was  granted,  after  such 

motion,  on  affidavits  of  two  of  the  jury,  that  they  drew  b 

for  their  verdict'.     And  where  the  defendant,  pending  I 

motion  for  a  new  trial,  served  the   plaintiff  with  a  copy  • 

an  allowance  of  a  writ  of  error,  the  court  of  King's  Boi 

held  this  to  be  an  admission  of  the  facts  of  the  case,  and  1 

fused  to  grant  a  new  trial^.     On  a  feigned  issue,  directed  I 

the  Chancellor,   the    application    for   a  new    trial   must  1 

made  in  Chancery;   but  in    an  action    brought   under  tl 


•Barnes,  443.  44^^.  Pr.  Reg.  410,        'ftSalk.  647.  i  Bun  334.  Rr.  B 

1 1.  S.  C  241. 

»» Id.  ibid.  «  Pr.  Reg.  409. .  Bui.  Hi.  PA  3 

^  Imp.  C.P.  434.  6.  Std  quMrCf  whether  Mch  affidl 

*  R.  T,  53  Geo,  IIL  C.  P.  4  T^uot.    would  now  be  received?  jtau,  999. 

721.  5  Taunt,  61 1.  h  jj^^^  ^^  ff^^  T.  15  Geo. 

e  5  Taunt.  86*  K.  B. 
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bI  Cbncellor's  order,  it  may  be  made  in  Chancery  %  or  in  the 
court  where  the  action  is  depending\ 

Aq  affidavit  is  necessary  to  move  for  a  new  trials  iti  the 
ling's  Bench,  unless  the  ground  of  it  appear  on  the  face  of 
lie  evidence :  and  the  rule,  if  granted,  is  a  rule  to  shew  cause^ 
-ID  obtaining  which,  application  should  be  made  to  the  judge 
who  tried  the  cause,   for  his  report  of  the  evidence;  and  if 
k  be  not  of  the  same  court,  his  clerk  will  deliver  it  to  the 
pntne  }ndge  of  the  court  in  which  the  action  is  brought.     In 
iiie  Common  Pleas,  the  court  will  not  hear  a  rule  for  a  new 
'trill  discussed,  without  having  the  report  of  the  judge  who 
tried  the  cause,  though  there  be  no  dispute  about  the  facts*" : 
-ind  it  is  said,  that  where  the  cause  is  tried  before  a  judge  of 
>ther  court,  an  afHdavit  of  what  passed  at  the  trial  must  be 
luced,  as  a  necessary  foundation  for  the  motion  for  a  new 
nal;  even  though  it  be  upon  the  judge's  certificate^ .  that  th^ 
rdict  was  against  evidence**.     If  the  judge   who  tried   the 
declare  himself  satisfied  with  the  verdict,  it  has  been 
not  to  grant  a  new  trial,  on  account  of  its  being  against 
Kvidence :  On  the  other  hand,  if  he  declare  himself  dissatisfied 
bith  the  verdict,  it  is  pretty  much  of  course  to  grant  it^.     In 
i  case   where  a  judge  only  reported  evidence,  without  de« 
thring  himself  to  be  satisfied  or  dissatisfied  with  the  verdict, 
he  court  were  under  difficulty  how  to  act  :  they  seemed  iui- 
lioed  however  to  hear  it  spoken  to;  but  through  their  inter- 
Ipsitiooy  the  parties  agreed  to  abide  by  the   determination  of 
be  point  of  law':  And  where  two  issues  were  joined  between 
be  parties,  both  of  which  were  fouiul  for  the  plaintiff,  and 
ipon  moving  for   a  new  trial,  the  judge    before  whom  the 
ease  was  tried,  certified  the  verdict  as  to  one  of  the  issues 
I  be  contrary  to  evidence,  but  as  to  the  other  issue,  certified 
^to   be   right;  the  court  of  Common  Fleas,  upon  hearing 


*^  Atk.  319.  ^  Cas.  Hmfi.  Hardw.  23.  Baraes,  439. 

^/Ubx  V.  Ckad  &  others,   M.  22     Bui.  iVir. /'rf.327. 

to.  III.  K.  B.  '  Rex  V.    Philiifis,  23  Geo.  II.  Bui. 

*  5  Taunt.  3  40.  ^.  Pri,  ^2y. 

'BarDet^447'^*  , 
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counsel  on  both  sides,  were  of  opinion  that  the  verdict  coul 
not  be  severed,  and  being  right  in  part,  must  stand*.  If 
new  trial  be  granted,  because  a  judge  has  improperly  no 
suited  the  plaintiff,  it  must  take  place  upon  the  whole  recor 
unless  there  be  some  agreement  between  the  parties  to  t) 
contrary :  But  there  may  be  cases,  in  which  the  new  irii 
may  be  restrained  to  a  particular  part  of  the  record ;  as  i 
the  judge  give  leave  to  move  on  one  poiut  or  part  only,  upoi 
a  stipulation  between  the  judge  and  the  counsel,  that  he  sbtl 
not  move  on  any  thing  else  3  or  if  on  the  evidence,  the  cour 
above  think  that  justice  has  not  l)een  done,  but  that  the; 
shall  do  more  injustice  by  setting  the  matter  at  large  again 
they  may  restrict  the  parties  to  certain  points  on  the  secoix 
trial^ 

The  granting  of  a  new  trial  is  either  without,  or  upon  paj 
ment  of  the  costs  of  the  former  trial ;  or  such  costs  are  di 
i^cted  to  abide  the  event  of  the  suit;  or  nothing  is  said  n 
specting  them.  If  a  new  trial  be  granted  for  irregularitj 
the  costs  of  the  former  trial  ought  not  to  be  paid"" ;  and  th 
party  applying  is  in  such  case  entitled  to  the  costs  of  the  ap 
plication.  Where  the  plaintiff  has  been  nonsuited,  by  tb 
mistake  of  the  judg^e  in  point  of  law,  the  courts  have  in  several 
instances  ordered  the  nonsuit  to  be  set  aside,  without  cosUi'i 
and  verdicts  have  been  set  aside  in  a  similar  manner,  when 
they  have  been  obtained  by  unfair  practices  or  contrary  U 
law  and  the  judge's  direction':  But  generally  speaking 
where  a  new  trial  is  granted  for  the  error  or  mistake  of  th 
jury,  either  in  finding  a  verdict  without  or  contrary  to  evidence 
or  in  giving  excessive  damages,  it  is  always  upon  paymen 
of  the  costs  of  the  former  triaK     And  where  a  new  trial  i 


*  Banies,  436.  but  see  U*  468.  Blac    Rep.  298.  S.  €•    i    Blac.'  Be 

*  4  Taunt.  556.  per  GiUi  Just.  670.  Gagnur  v.  Stonekotae^  &L  34  Ge 
•i»  Mod.  370.  UI.  K.  B.  S.  P. 

'  I  Blac.  Rep.  670.    Say.Costf,  189.        ^  iz  Mod.  370.  i  Str.  642.  i  Bii 

3  Wils.  146.  338.  12.  393.    %  Bur.  665.  K.  B.  Pr.  Be 

*  1  Bur.  352.  408.  C.  P.  and  see    x  Dvrof,  &  £41 
^Say.Costf,  189.  a  Bur.  1224.  i    20* 
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]  to  the  defendant  on  payment  of  costs,  the  plaintiff 
not  carry  down  the  cause  for  trial  until  they  are  paid; 
he  do,  he  will  have  no  remedy  for  the  costs  of  the 
trial,  even  though  he  should  again  obtain  a  verdict*, 

^ranting  a  new  trial  for  the  misbehaviour  of  the  jury^ 
ts  of  the  former  trial  were  directed  to  abide  the  event 
suit^  And  upon  setting  aside  a  nonsuit,  or  verdict  for 
endant,  when  the  costs  are  directed  to  abide  that  event, 

the  plaintiff  succeed  on  the  second  trial,  he  is  not  en* 
o  the  costs  of  the  first;  neither  is  the  defendant  in  such 
ititled  to  the  costs  of  the  first  trial :  but  when  the  same 
succeeds  on  both  trials,  he  is  entitled  to  the  costs  of 

So  where  the  plaintiff,  in  the  Common  Pleas,  having 
td  a  verdict,  the  couil  granted  a  new  trial,  directing 
e  costs  of  the  former  one  should  abide  the  event  of 
w  trial,  and  on  the  second  trial  the  verdict  was  for  the 
ant;  it   was   holden  that  the  latter  was  only  entitled 

costs  of  the  second  trial"^ :  '  And  although  a  de- 
t  succeeded  upon  the  first  trial  by  a  forgery,  the  court 

give  the  plaintifi^,  succeeding  on  the  second  trial,  the 
f  both^     Where  the  rule  is  silent  as  to  costs,  the  costs 

first  trial  are  never  allowed  in  the  King's  Bench, 
3ver  way  the  verdict  may  go  upon  the  second  trials 

the  Common  Pleas,  the  rule  is  different :  for  there,  if 
trial  be  granted,  and  the  rule  say  nothing  about  costs, 
verdict  on  the  second  trial  go  the  same  way,  the  party 
ding  has  the  costs  of  both  trials;  but  if  the  verdicts 
erent  ways,  the  party  ultimately  succeeding  has  not  the 
if  the  first  trial'.    And  in  a  late  case,  where  after  ver- 


gM  Jim.  Dame  C5f  another  v.  507.  6  Durnf.  &  Eait,  71.  131.  i  East, 

M*  25  Geo.  III.  K.  B,  xii.    i  H.  Blac.  639.  bat  see   i  Str. 

T.  642.  and  see  Willes,  488.  300.    $  Bur.  2694.    6  Duraf.  &  East, 

Dnif.&  East,  619.  I  East,  114.  144.  10  East,  416. 

C  cited.  >  Shoolhred  v.  NutU  M*  23  Geo.  III. 

rv  Rep^  C  P.  382.  K.  B.  Patker  v.  WeOe^  i  H.  Blac.  639. 

■St.  671.  n.  //.  641.  I  East,  zi2.  SerUi  v.Hui* 

|;:437.  Shoolhred  v.  NuU^  M.  ian/,E.  44Geo.IIL  K.B. 

in,  K.B.  3  Durnf.  &  East,  - 
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diet  for  the  defendant,  and  a  new  trial  awarded  upon  a 
question  of  law,  without  any  thing  being  said  as  to  costs,  the 
parties,  instead  of  proceeding  to  a  second  trial,  agree  to  state 
the  facts  specially,  as  if  a  case  had  been  reserved  at  the  first, 
on  which  the  postea  was  afterwards  delivered  to  the  plaintiffs, 
the^  court  of  King's  Bench  held^  that  they  were  entitled  to  the 
costs  of  the  first  trial*.  If  the  plaiutifl:*  obtain  a  verdict  for  a 
total  loss  on  a  policy,  which  be  endeavours  to  support  on  a  rule 
nisi  iot  a  nonsuit,  and  the  court  are  of  opinion  that  he  is  not 
entitled  to  recover  as  for  a  total  loss,  but  only  to  a  return  of 
premium,  the  plaintiff  is  not  entitled,  in  the  Common  Fleas,  to 
the  costs  of  the  rule ;  nor  to  any  costs,  except  those  of  the 
count  for  money  had  and  received,  and  such  parts  of  the  briefs 
and  evidence  as  are  applicable  thereto^. 

If  the  verdict  or  nonsuit  be  ^et  aside,  and  a  new  trial 
granted,  the  rule  for  that  purpose  should  be  drawn  up  and 
served;  and  if  it  be  on  payment  of  costs,  an  appointment, 
must  be  obtained  to  tax  them,  from  the  master  or  prothono- 
taries;  and  when  taxed,  they  must  be  forthwith  paid,  or  the 
prevailing  party  may  move  the  court  to  dischai'ge  the  rule,  and 
for  leave  to  sign  judgment  and  tax  his  costs*".  And  in  the 
King^s  Bench,  where  a  nonsuit  is  set  aside  upon  payment  ^ 
costs,  such  payment  is  made  a  condition  precedent  to  setting 
it  aside ;  and  unless  they  are  paid,  the  plaintiff  cannot  proceed 
to  another  trial"^.  It  has  been  said,  that  after  a  new  trial 
granted,  no  amendment  can  be  allowed  in  the  record* :  But 
the  practice  is  otherwise ;  it  being  usual  in  both  conrti;,  to 
permit  amendments  to  be  made  after  trial,  where  the  justice 
of  the  case  requires  it,  upon  reasonable  terms^.  In  order  to 
proceed  to  a  new  trial,  it  is  not  necessary  that  the  nisi  prius 
record  should  be  re-engrossed,  unless  the  postea  be  indors^ 
on  it,  or  that  any  new  entries  should  be  made  or  paid  for  ;  but 


I  - 


a  lo  East,  416.  *  a  fiiac.  Rep.  920. 

b  3  Taunt.  406.    Rouii  v.  Thompion,  ^  7DurDf«  &  East,  132.  9  East,  33j« 

K.  B.  Id.  406,  7.  smb.  contra.  Ante,  744,  5:  791.  K.  B.  i  New  Rep. 

<"  13  East,  186.  C.  ?•  28.   2  Bos.  &  Pul.  243.    3 

"^  W.  185.  Taunt.  8 I.e. P.. 
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the  reeordy  in  the  King'a  Bench,  must  be  passed  again,  with 
an  alt^ntioD  of  the  jurata^  and  a  new  notice  of  trial  given^-; 
after  which  another  venire  and  distringas  must  be  sued  out 
and  returned,  and  the  caose  set  down  anew^  In  the  Common 
Fleas,  if  the  cause  be  not  tried  Uie  same  term,  a  new  placita 
mnst  be  added  to  the  record  of  nisi  priusj  of  the  term  it  is 
intended  to  be  tried ;  and  in  that  case  the  record  must  be  re* 
sealed,  and  paid  for  i^in  to  the  clerk  of  the  treasury,  and 
there  must  be  a  new  venire  and  habeas  corpora ;  but  this  is  un 
aecessary,  if  the  cause  be  tried  the  same  term^ 


The  only  ground  of  arresting  judgment  at  this  day,  is  s<Hne 
matter  intrinsic,  appearing  upon  the  face  of  the  record,  which 
would  render  it  erroneous  and  reversible ;  for  though  it  seem^ 
to  have  been  otherwise  formerly'^,  yet  it  is  now  settled,  that 
judgment  cannot  be  arrested  for  extrinsic  or  foreign  matter, 
lot  appearing  on  the  face  of  the  record,  hut  the  courts  are  to 
jodge  upon  the  record  itself,  that  their  successors  may  know 
the  grounds  of  their  judgment*.  The  old  course  of  taking 
tdrantage  in  arrest  of  judgment  was  thus :  The  party,  after 
a  general  verdict,  having  a  day  in  court,  (for  so  he  has,  as  to 
matters  of  law,  though  not  of  fact,)  did  assign  his  exceptions 
in  arrest  of  judgment,  by  way  of  plea,  and  it  was  called  plead- 
mgin  arrest  of  judgment:  This  differed  from  moving  in  ar- 
rest of  judgment,  which  was  done  by  one  as  amicus  curim^ 
where  the  i>arty  was  out  of  court'.  After  judgment  on  de* 
wmrrtr,  there  can  be  no  motion  in  arrest  of  judgment,  for 
any  exception  that  might  have  been  taken  on  arguing  the  de« 
marrer;  the  reason  is,  that  the  matter  of  law  havinor  been 
already  settled,  by  the  solemn  determination  of  the  court, 
they  will  not  afterwards  suffer  any  one  to  come  as  amicus 
?^  and  tell  them  that  the  judgment  which   they  gave  on 


'  JKmgi^  ▼•  Maiiinn,  £•  24  Geo.  IIL        •  Imp.  a  P.  438. 
K.  B.  '  I  Salk.  ;;. 

k  Imp.  K.  B.  438.  and  tee  R,  E.  33        •  tld.  Raym.  232.. j  fislk.  77.  S.  C. 

G«o.  IIL  VLB.   ft  Saund.  s]4.  a.  (8)«  Id*  515.  4  Bar.  2287. 
a54.  '.  '  z  Salk,  77,8. 315.  6  Mod.  143. 
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mature  deliberation  is  wrong :  but  it  is  otherwise  after  judg- 
ment by  default,  for  that  is  not  given  in  so  solemn  a  manner*. 
The  defendant  in  auditd  quereld  cannot  move  in  arrest  of 
judgment ;  but  must  either  demur,  at  the  time  of  filing  the 
writ  of  auditd  querela,  or  if  the  verdict  be  given  against  liim, 
must  bring  a  writ  of  error,  or  move  for  a  new  lrial^ 

The  parties  cannot  move  in  arrest  of  judgment,  for  any 
thing  that  is  aided  after  verdict,  at  common  law ;  or  amend- 
able at  common  law,  or  by  the  statutes  of  amendments ;  or 
cured,  as  matter  of  form,  by  the  statutes  of  jeofails^.   ' 

At  common  law>  where  any  thing  is  omitted  in  the  decla- 
ration, though  it  be  matter  of  substance,  if  it  be  such  as  that 
without  proving  it  at  the  trial,  the  plaintiff  could  not  have 
had  a' verdict,  and  there  be  a  verdict  for  the  plaintiff,  such 
omission  shall  not  arrest  the  judgment^.  This  rule  however  is 
to  be  understood  with  some  limitation ;  for  on  looking  into 
the  cases,  it  appears  to  be,  that  where  the  plaintiff  has  stated 
his  title  or  ground  of  action  defectively  or  inaccurately,  (be- 
cause, to  entitle  him  to  recover,  all  circumstances  necessary, 
in  form  or  substance,  to  complete  the  title  so  imperfectly 
stated,  must  be  proved  at  the  trial,)  it  is  a  fair  presumption, 
after  a  verdict,  that  they  were  proved ;  but  that  where  the 
plaintiff  totally  omits  to  state  his  title  or  cause  of  action,  it 
need  not  be  proved  at  the  trial,  and  therefore  there  is  no 
room  for  presumption%  And  hence  it  is  a  general  rule,  that 
a  verdict  will  aid  a  title  defectively  set  out,  but  not  a  defective 
titUf ;  or  in  other  words,  nothing  is  to  be  presumed  after  ver« 


*  iStr.  425.  218.   Carth.  304.389.    i  Salk.  130.  % 

*  I  Marsh.  226.  I-d.  Raym.  1214.     i  Will.  i.   255.     ^ 

*  For  the  cases  in  which  defects  are  Wils.  5.  4  Bar.  2020.  Cowp.  825.  i 
aided  after  yerdict  at  commoo  law,  or  by  Domf.  &  East,  141.  3  Dumf.  &  East, 
the  statutes  of  J^/at2r,  see  1  Sauod.  228.  147.  7  Doraf.&East,  5x8.  2Bas.& 
(0.  Pul.  259.267. 

^  2  Show. 233.  T.  Raynu  487.  S.  C.  Doug.  679. 

aod  see  Crot  Jac..44«    Hob.  78*  1  Sid.  \  i  Salk.  365.    2  Ld.  Raym.  1%%^. 
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diet,  but  what  is  expressly  stated  in  the  declaration,  or  neces* 
sarily  implied  from  the  facts  which  are  stated*.     Thus,  where 
the  grant  of  a  reversion  was  stated,  which  could  not  take  ef- 
fect  without  attornment,  that  being  a  necessary  ceremony, 
might  be  presumed  to  have  been  proved^:  But  where,  in  an 
action  against  the  indorser  of  a  bill  of  exchange,  the  plaintiff 
did  not  alledge  a  demand  on  and  refusal  by  the  acceptor,  when 
the  bill  became  due,  or  that  the  defendant  had  notice  of  the 
acceptor's  refusal,  this  omission  was  held  to  be  error,  and  not 
cured  by  the  verdict^ :  for  in  this  case,  it  was  not  requisite  for 
the  plaintiff  to  prove,  either  the  demand  on  the  acceptor,  or 
the  notice  to  the  defendant,  because  they  were  neither  laid  in 
the  declaration,  nor  were  they  circumstances  necessary  to  any 
of  the  facts   charged.     It  is  also  a  rule,  that  the  defendant 
cannot  move  in  arrest  of  judgment,  for  any  thing  that  he 
might  have  pleaded  in  abatement^ :  And  if  there  be  a  mis« 
joinder  of  counts,  and  a  verdict  for  the  plaintiff  on  the  counts 
well  joined,  and  for  the  defendant  on  the  others,  the  mis* 
is  not  a  cause  for  arresting  the  judgment*. 


Another  rule  at  common  law  is,  that  surplusage  will  not 
vitiate,  after  verdict ;  utile  per  inutile  non  vitiatur^ :  and  there- 
fore in  troveTf  if  the  plaintiff  declare  that  on  the  third  of 
HfoTck  he  was  possessed  of  goods,  which  came  to  the  de<- 
fendant's  hands,  and  that  afterwanls,  to  wit,  on  the  first  of 
March,  he  converted  them  to  his  own  use,  this  is  cured  after 
verdict ;  for  **  that  he  afterwards  converted  them**  is  sufti- 
cienty  and  the  scilicet  is  void*. 

As  the  plaintiff's  action  must  have  all  the  essentials  neces- 
sary  to  maintain  it,  so  the  defendant's  bar  must  bo  substan* 


S.C.    ft  Su*.  xoii.  1023.    C^s*  '^«  ^  Doug.  683. 

Hfldw.  it6.  S.  C.  I  Bar.  301.    2  Bur.  ^  Id.  679. 

1 1  $9.    3  Will.  275.  4  Durof.  &  East,  *  2  Bbc«Rep«  ii20« 

47s.  '  2  Maule5c  SeK  $33. 

•  Ptr  BuBeTf  Ja8t.  i  Durnf.  &  Eait,  '  Co.  Lit.  303.  b.    Plowd.  332.     1 

X4(.  and  see  7  Durnf.  &  East,  521*  z  Saund.  169.  287. 

Samid.  228.  (i)«  <  Cro.  Jac.  428.  J^ 
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tially  good ;  and  if  the  gist  of  the  bar  be  bad,  it  caniiot  be 
cured  by  a  verdict  found  for  the  defendant :  but  if  it  be  iqmA 
for  the  plaintiff,  he  shall  have  judgment,  either  for  the  bad- 
ness or  falsity  of  the  bar*.  Thus,  before  the  statute  for  the 
amendment  of  the  law^  if  the  defendant  had  pleaded  pay-* 
meot  without  an  acquittance,  and  it  had  been  found  for  him, 
yet  he  could  not  have  had  judgment,  because  the  gist  of  the 
plea  veas  bad ;  since  the  obligation  remained  in  force^  until 
dissolved  eodem  kgamine  quo  iigatur  :  but  if  it  had  been  foimil 
for  the  plaintiff,  he  should  have  had  judgment*". 

«■ 

Where  a  plea  confesses  the  "action,  and  does  not  sufficiently 
avoid  it,  judgment  shall  be  given  on  the  confession,  without 
regard  to  a  verdict  for  the  defendant,  which  is  called  a  judge- 
ment non  obstante  veredicto'^ ;  and  in  such  case,  a  writ  of  in^- 
quiry  shall  issue. 

A  verdict  cannot  help  an  immaterial  issue ;  but  an  informmi 
one  is  aided  by  the  32  Hen.  YIII.  c.  30*.  An  immateriadl 
issue  is,  where  that  which  is  materially  alledged  by  the  plead- 
ings is  not  traversed,  but  an  issue  taken  on  such  a  point  as  \vill 
not  determine  the  merits  of  the  cause :  An  informal  issue  is^ 
where  such  allegation  is  not  traversed  in  a  proper  manner^. 
Where  the  issue  is  immaterial,  the  courts  will  award  a  re- 
pleader  ;  respecting  which,  the  following  rules  were  laid  down 
by  the  court,  in  the  case  of  Staple  and  Haydon^ :  Firsts  that 
at  commdn  law,  a  repleader  was  allowed  before  trial,  because 
a  verdict  did  not  cure  an  immaterial  issue ;  but  now  a  re- 
pleader ought  never  to  l)e  allowed  till  trial,  because  the  fault 


■  Gilb,  C.  P.  140.  2  Saund.  319.C.  Rep.  C.  P.  225.  faj,     4  Taunt.  821. 

^  4  Ann.  c.  16.  1  Marsh.  614. 

*  5  Co.  43.    Cro.  EHji.  455.     Moor,  *  Gilb.  C.  P.  147. 

692.  S.  C.  Cro.  Eliz.  778.  'Cro.  Eliz.  227.    Carth.  371.  x  Lcv« 

^Cro.  Eliz.  241.    Corth.    570.     i  32.  2  Mod.  137. 

Salk.  173.  S.  C.    6  Mod.  i.    2  Ld.  <2  Salk.  579.  and  ice  6  Mod.  i.  % 

Rayin«  924.  S.  C.     i  Str.  394.    2  Str.  Ld.  Raym.  922.  3  Salk.  lai.  S.  C« 
873.  Willei,  364.    I  Bur.  301*  aNew 
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of  the  iffiue  may  be   helped  after  verdict,  by  the  statute  of 

jeofeils.     Secondly,  that  if  a  repleader  be  denied  where  it 

should  be  granted,  or  granted  where  it  should  be  denied,  it  is 

error.     Thirdly,  that  the  judgment  of  repleader  is  general, 

namely,  quod  partes  replacitent  j  and  the  parties  must  begin 

again  at  the  first  fault,  which  occasioned  the  immaterial  issne"^ : 

Thus,  if  the  declaration  be  ill,   and  the  bar  and  replication 

are  also  ill,  the    parties  must  begin  de  novo ;  but  if  the  bar 

be  good,  and  the  replication  ill,  at  the  replication*'.     Fourthly^ 

no  costs  are  allowed  on  either  side"".    Fifthly,  that  a  repleader 

cannot  be   awarded  after  a  default  at  nisi  pritts.     To  which 

may  be  added,  that  a  repleader  can  never  be  awarded  after  a 

dennirrer,  or  writ  of  error,  but  only  after  issue  joined"* ;  nor 

where  the  court  can  give  judgment  .on  the  whole  record': 

and  it  is  not  grantable  in  favour   of  the  person  who  made  the 

first  fault  in  pleading'. 

The  distinction  between  a  repleader,  and  a  judgment  non 

^btlamte  veredicto,  seems  to  be  this :  that  where  the  plea  is 

good  ia  form,  though  not  in  fact,^  or  in  other  words,  if  it  coa« 

tain  a  defective  title,  or  ground  of  defence,  by  which  it  is 

tpparent  to  the  court,  upon  the  defendant's  own  shewing,  that 

in  any  way   of  putting  it,  he  can  have  no  merits,  and  the 

kme  joined  thereon  be  found  for  him,  there,  as  the  awarding 

of  n  repleader  could  not  mend  the  case,  the  court,   for  the 

sake  of  the  plaintiff,  will    at   once    give  judgment  non  ob- 

stante  veredicto^  ;  but  where  the  defect  is  not  so  much  in  the 

title,  as  in  the  manner  of  stating   it,  and   the   issue  joined 

thereon  is  immaterial,  so  that  the  court  know  not  for  whom  to 

give  judgment,  whether  for  the  plaintiff  or  defendant,  there. 


•  1  Ld.  Raym.  169.  ^  i  Ld.  Rayni.  170.  Doug.  396. 74;. 

^  3  Keb.  664.  ^d  see  2  SauDd.  3 19.  i. 

Cji  Vent.  196.  6Durnf.£c£a8t,  131.  *i  Salk.  173.     6  Mod.  i.    2  Ld. 

Bainei,  125.  a  Bos.  &  Pul.  376.  Raym.  924.  S.  C.    i  Str.'  394,    2  Str. 

*3Salk.  306,  873»  Willes,  364,   1  Bur.  301.  Cowp. 

«  WiUet,S32,  3.  S^^'  Doug.  749.  4 Taunt,  Szi, 


/ 


944  OF  ABREST  OF  JUDGMENT,  &C. 

for  their  own  sake^  they  will  award  a  repleader* :  A  jadgment 
therefore  non  obstante  veredicto  is  always  npon  the  merits,  and 
never  granted  but  in  a  very  clear  case^ :  a  repleader  is  upon 
the  form  and  manner  of  pleading^ 

A  venire  facias  de  novo^  is  grantable  in  the  following  cases : 
First,  where  the  jury  are  improperly  chosen,  or  there  is  any 
irregularity  in  returning  them^.  Secondly,  where  they  faare 
improperly  conducted  themselves^  Thirdly,  where  they 
give  general  damages,  upon  a  declaration  consisting  of  se- 
veral counts,  and  it  afterwards  appears  that  one  or  more  of 
them  is  defective*^.  Fourthly,  where  the  verdict,  whether  ge- 
neral or  special\  is  imperfect,  by  reason  of  some  nncertainty 
or  ambiguity',  or  by  finding  less  than  the  whole  matter  pat 
in  issue,  or  by  not  assessing  damages^.  Fifthly,  by  the  8ta« 
tnte  7  &  8  W.  III.  c.  32.  §  1.  if  the  plaintiff,  after  issuing 
jury  process,  do  not  proceed  to  trial  at  the  first  assizes :  bat  if 
the  jury  be  discharged  at  the  assizes,  in  order  to  have  a  view^ 
there  is  no  need  of  a  venire  de  novo\.  A  venire  de  Wfvo  may 
be  granted  by  a  court  of  error" ;  or  after  a  demurrer  to  evi* 


*3   Salk*  305.   I  Ld.  Raym.  391.  them  be  not  actionthle:  ueu*,   vphert  | 

S.  C.  2  Str.  847.    994*    i  Bu^  301.  there  are  two  coonts,  and  none  of  dio  '^ 

5  Taunt.  386.  I  Marsh.  9;.  S.C.  worda  in  one  are  actionable,  and  there  \ 

^RaiketY.Tomffuend  and  another^  M.  is  a  genera!    Terdict  for  the   phtatiff  -! 

4.$  Geo.  III.   ELB.  2  Smith  R.  9.  Willes»  443.  and  fee  2  Saund.  171.  ^,  J 

S.  C.  3  Taunt.  237.  '  2  Ld.  Raym.    15*1.  1584.  2  Str.  a 

•Set  further  as  to  rcfdeaJerst  Chitty  887.  S.  C.  Id.  1124.  S.  P.  , 

on  Pleadwgt  i  V.p.  632,  &c.  '  Same  cases;  5  Bur.  2669.  7  DumF.  * 

'For  the  difference  between  a  v^iuVtf  &  East»  ^2    1  Cast,  zii.  But  it  teems 

dtimwfandu  new  trial,  see  x  Wils.  55.  that  if  the  ]>lainti£F  sute  a  defecti?e  case 

*  2  Dumf.  Si  East,  126.  m  notis.  upon  a  special  verdict,  he  is  never  en*  * 

'  Jd.i^d,  titled  to  a  new  trial  by  a  vcmn  dt  nsv.  ^ 

t  a.  M.  1654.  {  21.   K.  B.  R.  M.  3  Smith  R.  39.  i 

1654.    f    24.     C-  P.    Barnes,    478.  ^2  Str.  1052.    2  Wils.  367,  377.  '^ 

]>oug.    377,  8.    and  see  i  Durnf.  k,  2  Dumf.  dr  East,  126.  mnoih,  2  Sanad. 

East,    542.    6   Durnf.  St    East,    691.  210   ^.(3).  ^ 

2  Saund.  171.  b.  But   the  courts  will  'Com.  Rep«  248. 

not  arrest  the  juiigmeot  in  an  action  for  *  a  Str.  103U  1 124^  Cowp.  89.  91.  - 

words  in  one  count,  though  some  of  Dougt  730.  i  Durnf.  &  East,  783.  $ 
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deiiGe%  or  bill  of  exceptions^ :  And  where  a  venire  de  novo  is 
awarded^  the  party  wcceeding  is  only  entitled  to  the  costs 
of  the  aocond  trial''. 


TIm  doctrine  of  amendments  having  been  already  considered, 
I  shall  neat  proceed  to  take  a  short  review  of  the  statutes  of 
jetfaUs,  and  the  decisions  thereon,  as  applicable  to  different 
proceedings  in  the  course  of  the  suit.  And  first,  of  the  ort* 
filial  writ. 

The  want  of  an  original  writ,  we  have  seen"*,  is  aided  after 
Terdict,  by  the  18  Eliz.  c.  14:  which  statute  has  been  ex- 
tended, by  an  equitable  construction,  to  the  want  of  a  bill  upon 
the  file^.  This  statute  also  cures  the  want  of  form,  touching 
kke  LaHnf  or  variance  from  the  register^  or  other  dtffaults 
a  foroi,  in  any  writ  original  or  judicial,  &c.  By  tbe  21 
f/AiC.  L  c.  13.  <*  judgment  after  verdict  shall  not  be  stayed  or 
ver^rsed,  by  reason  of  any  variance,  in  form  only,  between 
^  the  original  writ  or  bill,  and  the  declaration  plaint  or  de« 
^  maud/*  And  by  the  16  &  17  Car.  II.  c  8.  (which  Twisden 
used  to  call  the  ommpotenl  act'),  ^'  judgment  after 
▼•rdict  shall  not  be  stayed  or  reversed,  for  want  of  form, 
^  orpladjges  returned  apon  tbe  original  writ,  or  because  the 
^  iheriflrs  name  is  not  returned  thereon,  or  for  waut  gi  pkdges 
npcm  any  bill  or  deekuration,  &c/'  Latftl^,  by  the  5  Geow 
e.  18^  (lord  Km^s  act',)  "^  judgment  after  verdict  shall 


ft  East,  567.  s  H.  Blac.  an.         *6  Dum£  &  East,  131.  i  Eatt,  irii 
Hev  Bep.  C.  P.  328,  9.  but  tee  2    Aaie,  922.    937 


1055*  I  Dornf. &  Eaat,  i5i»  semb. 


*Scj.  Rq>.  34«   33;.  s  DurnC  4t 

367.  s  H«Blac«  211. 
^Dawu  V.  Liwiij  T.  s?  Geo.  HL    East,  587. 
B.  2l}iin£  &  Eatt,  isj.  iDimf.       ^  3  Atk.  6oi. 
Eaa,  36.  %  New  Hep.  C.  If.  328,  9. 

3  m 


'^slf,  loi.  tod  lee  i  Sttttdd    318. 

*Hob.  130.    134*   264.  281.  304. 
'  X  VeDt.  100.  and  tee  7  Durnf.  ft 
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**  not  be  stayed  or  reversed,  for  any  defect  or  faultf  e 
**  form  or  substance,  in  any  bill,  writ  original  or  j 
**  or  for  any  variance  in  such  writs,  from  the  deelart 
**  other  proceedings*/' 

Secondly,  the  want  of  a  warrant  of  attorney  for 
party  is  aided  after  verdict,  by  the  32  Henv  VIII.  c.  £ 
18  Eliz.  c.  14.  And  by  the  21  Jac.  I.  c.  13.  ''judgmei 
'^  not  be  stayed  or  reversed,  for  that  thej^/^mtf^in  eje< 
'<  or  other  personal  action,  being  under  age,  appeared 
*'  torney.*'  But  if  the  defendant^  being  under  age, 
by  attorney,  it  is  still  error** :  Though  if  an  attorney 
take  to  appear  for  an  infant  defendant,  the  courts  will 
him  to  do  it  in  a  proper  manner% 

Thirdly,    mistakes  and  omissions  in  the  declaratioi 

other  subsequent  pleadings^  are  oftentimes  cured  by  t 

tutes  of  jeofails;  which   declare,  that  ^<  judgment,   aft< 

^  diet,  shall  not  be  stayed  or  reversed,  by  reason   • 

<*  mispleading,  lack  of  colour,  insufficient  pleading  or j 

*<  or  other  default  or  negligence  of  the  parties,  theii 

^  sellors  or  attornies^ ;   want  of  form  in   any  count, 

'^  ration,  plaint,  bill,  suit  or  demand^;  laek  of  averm 

•*  any  life,  so  as  the  peason  be  proved  to  be  alive';  w 

'^  Siny  profertf  or  the  omission  of  vi  et  armis  or  centra} 

<'  mistaking  the  christian  name  or  surname  of  either  { 

*^  sums,  day,  month  or,  year,   in   any    bill,    declarati 

^^  pleading,  being  right  in  any   writ,  plaint,  roll  or 

**  preceding,  or  in  the  same  roll  or  record  wherein  the 

*^  is  committed,  to  which  the  plaintiff^*  (or,  more  pre 

the  defendant)  '^  might  have  demurred,  and  shewn  the 

^  for  cause ;  want  of  the  averment  of  hocparatus  est  veri 

*^  or  hoc  paratus  est  verificare  per  recordum^  or  for  i 


*  I  SauiKL  317.  a.  (i)«  *  18  EliZt  c.  14. 

^  Jiniif  90.  Banes,  4i3«  '  %i  Jac. I.  c.  13. 

*"  I  Str.  1x4.  44$.  <  3  WtX%.  40. 

*  32  H«u  vni,  c.  30. 
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**  ledgiDg  prout  patet  per  recardum,  or  the  want  of  a  right 
"  venae,  so  as  the  cause  were  tried  by  a  jury  of  the  proper 
'*  county  where  the  action  is  laid ;  or  any  other  matters  of 
"  like  nature,  not  being  against  the  right  of  the  matter  of 
"  the  suit,  nor  whereby  the  issue  or  trial  are  altered*." 

Fourthly,  the  misjoining  of  the  issue  is  aided  by  the  32 
Hen.  YIII.  c.  30    which  also  extends  to  any  miscontinuance 
or  discontinuance,  or    misconveying   of  process :  And    a  dis- 
continuance is  cured  by  the  appearance  of  the  party,  in  penal 
u  well  as  other  actions\     But  the  want  of  a  similiter  was 
fiirmerly  holden  not  to  be  aided  or  amendable^ :  and  where, 
in  the  similiter^  the  defendant's  name  was  put  instead  of  the 
(rfaintiBTs,  the  chief-justice  dismissed  the  jury,  conceiving  that 
be  bad  no  commission  to  try  the  issue"*.     But  in  a  subsequent 
caae,  where   a  similar  mistake    was  made^    the  court,  after 
trial  of  the   issue,  refused  to  arrest  the  judgment*;  and   at 
kogth,  the  want  of  a  similiter  was  holden  to  be  amendable, 
Vfoajhree  grounds ;  first,  that  it  was  merely  an  omission  of 
idle  clerk  ;  secondly,  that  it  was  implied  in  the  jfc.  added  to 
Ihe  last  pleading ;  and  thirdly,  that  by  amending,  the   court 
mlj  made  that  right,  which  the  defendant  himself  understood 
lobe  so,  by  bis  going  down  to  triaK.     So  where,  to  a  rejoinder 
CQDcluding  with  a  verification,  the  plaintiff,  instead  of  taking 
and  concluding  to  the  country,  added  the  similiter^  and 
k  down  the  record  to  trial,  and  the  defendant  obtained  a 
.wrdiet ;  the  court  would  not  grant  a  new  trial,  but  amended 
^^ijjlie  record'.     And  where  the  parties  had  gone  down  to  trial, 
t  Wfoia  a  plea  which  had  not  been  traversed,  the  plaintiff,  after 
y  a  ferdict  in   bis  favour  upon  the  merits,  was   permitted   to 
amead,  by  adding  a  traverse}  and  the  defendant's  motion 


•  i6  &  17  Car.  IL  c.  8.  •  3  Bur,  1793. 

^61>iinif.ac East,  2^5.  'Cowp.  407.  and  tee   i  Str«  Jjt. 

•  I  8cr.64i.  8  Mod.  376.  S.  C.  aSaand«  319.  (6). 

^«  Str.  11x7.  «  1  New  Rep.  C.  P.  a8, 
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in  arrest  of  jadgment    was  discbargedi   upcm    (n^rBieftt  of 
costs  by  the  plaintiff  of  both  motions*. 

Fifthly,  with  respect  to  the  juiy  process,  it  is  provided  by 
the  statute  21  Jac.  I.  c.  18.  that  *'  after  verdict,  jud|^ment 
"  shall  not  be  stayed  or  reversed,  by  reason  that  the  venire 
"  fadasy  habeas  corpora  or  distringas,  is  awarded  to  a  wroi^ 
^^  officer,  upon  any  insufficient  suggestion ;  or  by  reascm  tht 
'<  visne  is  in  some  part  mis-awarded,  or  sued  out  of  moftt 
**  places,  or  of  fewer  places,  than  it  ought  to  be,  so  as  mam 
'^  one  place  be  right  natned ;  or  by  reason  that  any  of  tk» 
^*  jury  which  tried  the  said  issue  is  mis-named,  either  in  'ffc»  j 
^<  surname  or  addition,  in  any  of  the  ^aid  writs,  or  m  iif  J 
^*  return  upon  any  of  the  said  writs,  so  as  upon  examinaMi 
'*  it  be  proved  to  be  the  same  man  that*  was  meant  to  be 
**  turned;  or  by  reason  thiat  there  is  no  return  upon  any  4^ 
^'  said  writs,  so  as  a  panel  of  the  names  <9f  the  jurors  be 
^  turned  and  annexedto  the  said  writ ;  or  for  that  the  «i 
**  name,  or  other  dfficer^s  name,  having  the  retora 
^<  is  not  set  to  the  return  of  any  such  writ,  so  as  tipoD 
<<  amination  it  be  proved  that  the  said  writ  wati  vetuwiei 
^^  the  sheriff  or  under-sheriff,  or  any  sofdh  other  o: 
And  by  the  statute  tQ  '&  17  CiVir.If .  c.  &  the  want  of  a 
venue  is  cured  after  verdict,  so  as  the  cause  be  tried 
jury  of  the  proper  county,  where  the  action  is  laid.  V 
of  these  statutes  seems  to  extend,  not  only  'to  caeee 
there  is  a  wrong  ^enue  in  a  right  county,  iMit  also  te 
where  the  cause  'has  'been  improperiy  tried  in  a  wrong  co' 
But  where  in  efectment  for  lands  in  Gardig€m$hwef  the 
was  awarded  out  of  Shropshire,  upon  a  Mggestion  ot*  ito 
the  next  English  county,  the  court,  after  verdict  for 
plaintiff,  arrested  the  judgment  on  the  ground  of  a  mis- 
Herefordshire  being  the  next  adjoining  English  coun^ 
jSbuift  Woks  J  although  it  appeared ,  that  Shropshire  was 


*  J  Taunt.  164.  Willesi  431.  a  Eatt*  -fic^  1 

^  7  DurDf.  &  Eait,  583.  and  tee  i    -348.  (3).  ASauod.  j.  (3). 

Ld.  Raym.   330,    Cortlu  448.   S.  C. 
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lact  nearer  to  the  lands  in  question,  and  the  cause  might  have 
beeu  more  conveniently  tried  there  than  in  Herefordshire^. 

H  a  MntVe  be  of  the  same  actioPi  and  between  the  same 
{Hyrties,  all  other  faults  are  amendable^  But  these  are  incor- 
ible:  and  therefore  in  efectmentf  if  the  venire  he  of  a  pteapf 
ImpasSf  omittm^i^  and  ejectment  offarm^  it  is  ill,  bex;ause 
Mtin  the  same  action ;  but  if  the  distringas  had  been  right, 
Aeconrt  would  have  adjiiolged  the  venire  to  be  null,  and  the 
not  of  it  is  aiiied^.  So  in  scire  facias  against  an  executor^ 
tiliave  execution  of  a  judgment  for  damages  in  trover,  it  was 
Bove<i  in  arrest  of  judgment,  that  the  venire  was  in  a  plea  of 
Utj  and  a  new  venire  was  awarded^.  The  statute  21  Jae.  I. 
miy  extends  to  the  stsrnames  and  additions  of  the  jurors ;  and 
ihrrefore  if  there  be  a  mistake  in  the  christian  name,  it  is  in- 
wrable*.  But  the  court  of  Common  Fleas  refused  to  set  aside 
a  verdicl,  and  grant  a  new  trial,  because  one  of  the  jurors 
Wi  named  Henry  in  the  venire^  the  habeas  corpora^  and  the 
jMiliii,  his  real  christian  name  being  HarryK  And  in  a  late^ 
where  the  son  of  a  juryman  summoned  and  returned, 
answered  to  his  father's  name,  when  called  on  the  panel, 
md  served,  without  objection,  as  one  of  the  jury  on  the  trial 
the  cause;  the  court  of  King's  Beach,  after  consulting 
the  other  judges,  held  that  this  was  not  of  itself  a  suf- 
ft  ground  for  setting  aside  the  verdict,  as  for  a  mis-trial* : 
where  a  person  not  summoned  to  serve  on  a  jury,  an- 
te the  name  of  a  person  who  was,  and  served  in  his 
tlie  objection  having  been  made  before  the  verdict  was 
,  the  court  of  Common  Pleas  awarded  a  venire  de  novo\ 
if  necessary  however,    by  the  above  statute,  that  there 


UllnledrScI.  2jo. 

^Ga).C.  P*  174. 
*U.  tJS*    Boh   Ni.  Pri.  320.  but 
Cro.  Car.  275.  278.  where  a  similar 
in  thejuraia  wat  amended,  the 
sod  Airhgoi  beiog  right* 
t  Cro,  Jac.  pA.  Bui*  Ni.  Pri.  .320. 


«  i  Co.  43.  Cro.  Car.  aoa.  Gilk  C.  X. 
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'  Wiliei,  488.  Barnei,  454.  S.  C. 

f  1%  Eatt>  229.  Wiilesy  484.  Bamet, 

453*  8.  C.  eontra* 

},  2  Marsh.  154. 
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should  be  a  panel  returned  :  therefore*  if  the  sheriff  return 
twenty  three  on  the  venire,  and  twenty  four  on  the  distrtTi 
or  habeas  corpora^    and  the   twenty  fourth,    o»i«itted  on 
venire^  appear  and  be  sworn,  the  verdict  will  be  void*, 
if  twelve  of  the  twenty  tliree  be  sworn,  and   not  the   twc 
fourth,  it  is  aided  by  the  18  Eliz.     So  where  there  were 
twenty  four  returaed  upon  the  panel  annexed  to   the  ve 
facias^  and  there  were  forty  eight  on  the  habeas  corpora,  w 
which  the  defendant  made  no  defence;  the  ctmrt  of  Comi 
Pleas  upon  motion  set  aside  the  verdict  without  costs,  say 
that  the  21  Jac.   I.  means  only  the  formal  words  upon 
writ,  for  there  must  be  a  panel  annexed  to  the  return^ 

The  statutes  of  jeofails  are  extended,  by  the  statute  tor 
amendment  of  the  law%  to  judgments  entered  opon  confess* 
nihil  dicity  or  non  sum  informatus,  in  any  court  of  record  ; 
it  is  thereby  enacted,  that  ''  no  such  judgment  shall  be 
"  versed,  nor  any  judgement  upon  any  writ  of  inquiry  of 
"  mages  executed  thereon  be  stayed  or  reversed,  for  or 
**  reason  of  any  imperfection,  omission,  defect,  jnatter  or  tl 
"  whatsoever,  which  would  have  been  aided  and  cored  by 
"  of  the  said  statutes  of  jeofails,  in  case  a  verdict  of  tw 
**  men  had  been  given  in  the  said  action  or  suit,  so  as  tl 
**  be  an  original  writ  or  bill,  and  warrants  of  attorney  i 
"  filed  according  to  law:"  And  by  a  subsequent  act**,  this 
all  the  statutes  of  jeofails  are  extended  to  writs  of  manda 
and  informations  in  nature  of  a  tjtu)  warranto.  A  motic 
arrest  of  judgment,  after  judgment  by  default,  is  to  be 
sidered  exactly  the  same,  as  if  the  question  had  arisen  < 
general  demurrer* :  and  on  demurrer,  we  may  remember, 
by  the  statute  4  Ann.  c.  16.  the  court  are  required  to 
judgment  according  to  the  very  right  of  the  .cause,  withou 
garding  any  such  imperfections,  omissions  and  defects,  a 


•  Cro.Car.  278.  Gilb.  C.  P.  173.  *  4  Ann.  c.  16.  §  2. 

^  Brown  and  Johnson,  T.  z  i    Geo.         '  9  Ann.  c.  20.  (  7. 
11.  C.  P.  Bui.  M.  Pri.  324.  « %  Bur,  899. 
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particolarly  mentioned  in  the  act,  or  any  other  matter  of  like 
latare,  except  the  same  shall  be  specially  set  down  and  shewn 
for  cause  of  demurrer;  notwithstaudmg  the  same  might  have 
heretofore  been  taken  to  be  matter  of  substance,  and  not  aided 
bj  the  statute  of  Queen  Elizabeth,  so  as  sufficient  matter  ap- 
pear in  the  pleading's,  upon  which  the  court  may  givejndg- 
leat,  according  to  the  very  right  of  the  cause'.  As  there 
cuioot  however  be  the  same  intendment,  in  support  of  a  judg- 
Bent  by  default,  as  after  a  verdict,  it  has  i)een  holdeoi  that  the 
ititotes  of  jeofails  do  not  protect  judgments  by  default,  against 
•bjections  that  are  cured  by  a  verdict  at  common  law,  but  such 
ioljr  as  are  remedied  after  a  verdict  by  the  statut6^^ 

The  statute  32  Hen,  VIII.  c.  30.  k  confined  to  actions  at 
common  law ;  and  in  all  the  subsequent  statutes  of  jeofails, 
tkereis  a   proviso,  that  they  shall  not  extend  to  crimvial  pro- 
^eeedings;  nor  to  any  writ,  bill,  action,  or  information  u|>on 
to;  popular  or  penal  statute,  other  than  such  as  concern  the 
Moms -and  subsidies  of  tonnage  and  poundage"^.     It  has  how- 
ever been  determined,  that  the  statute  S2  Hen.  YIH.  c.  30. 
extends  to  penal  actions'*.     And  by  the  ^statute  4  Geo.  IL  c. 
is.  which  reduces  the  forms  of  legal  proceedings   into  the 
Bi^lish  language,  ^<  all  and  every  statute  and  statutes  for  the 
icformation  and  amending  of  the  delays  arising  from  any  jeo- 
\fi3i,  shall  and  may  extend  to  all  and  every  form  and  forms, 
ttdto  all  proceedings  in  courts  of  justice,  (except  in  criminal 
;4ases,)  when  the  forms  and  proceedings  are  in  English;  and 
d  errors  and  mistakes  are  amendable  and  remedied  thereby, 
in  like  manner  as  if  the  proceedings  had  been  in  Latin^     And 
ihongb  by  the   16  &  17  Car.  II.  e.  8.  the  several  omissions, 
Iftrianc^s  and  defects  therein  mentioned,  are  required  to  be 
mended  by  the  judges  of  the  court  where  the  judgment  is 


^Jimtif  74a.  and  tee  10  East,  359.  Wils.  127.  Cowp.  392. 

*»  Str.  933.  and  sec  i  Saund.  228.  ^3   Lev.  375.    i   Str.   136.   z  Str. 

!>.  13  Eait,  407.  1%%'j.  Doug.  X 15.  flji/o  7S9« 
*  16  ft  27  Car.  II.  c.  8.  and  »ce  i 
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given,  or  the  record  removed  by  writ  of  error,  yet  an  actual 
amendment  is  never  made  on  this  statute;  but  the  benefit 
of  the  act  is  attained,  by  the  court's  overlooking  the  excep* 
tion\ 


The  motion  in  arrest  of  judgment,  or  for  judgement  ncn  oft- 
stunte  veredicto^  S^c.  may  be  made,  in  the  Ring*s  Bench,  at  any 
time  before  judgment  is  given^ ;  though  a  new  trial  has  been 
previously  moved  for^.  But  it  is  against  the  ancient  course  of 
the  court,  to  make  a  rule  to  stay  judgment,  unless  the  pastea 
be  brought  in :  and  therefore  it  is  said,  that  if  one  move  in  i 
arrest  of  judgment,  he  ought  to  give  notice  to  the  clerk  m 
court  on  the  other  side ;  but  the  better  way  is  to  give  a  rule 
upon  the  poslea,  for  bringing  it  into  court,  and  that  is  notice  of 
itself. 


In  the  Common  Pleas,  the  motion  in  arrest  of  judgment  j 
must  be  made  before  or  on  the  appearance  day  of  the  return  » 
of  the  habeas  cofyH>ra  juratorum^ ;   and  it  cannot  be  made^  { 
without  notice,  on  the  last  day  of  termr.     On  moving  in  arrest  j 
of  judgment  after  verdict,  the  roll   should  be  brought  into  ] 
court,  if  it  be  entered  on  record ;  if  not,  the  record  of  nisi  prim  t 
should  be  produced  by  the  associate^.     And  if  the  motion  be  i 
made  on  an  inquisition,  and  the  same  be  not  taken  from  the  I 
sheriff,  he  should  have  notice  to  produce  it  in  court,  in  order  to  ] 
move  for  the  rule  ;  or  if  the  plaintiff's  attorney  has  it,  notice 
should  be  given  hinx  to  produce  it :  and  in  either  case,  an  affi- 
davit should  be  made  of  the  service  of  the  notice^     The  rok^ 
if  granted,  is  drawn  up  by  the  secondaries;  and  stays  the 
entry  of  final  judgment  upon  the  verdict  or  inquisition,  until 
the  court  be  moved  on  behalf  of  the  plaintiff,  and  shall  other- 


*2  Str.  zoii.  Ca6.  (emfi.  Hardw.  314,        '  1   Salk.  78.  6  Mod.  24.  S.  C.  asd  \ 

15.  see  5  Durnf.  &  East,  454,  5.  8  East,  a8, 

^  2  Str.  845.  Rex  V.  Keetu  tsf  othert^  K.  B.  a  Wils.  380.  C.  P. 
H«  a6  Gea  III.  K.  B«  5  Durof.  ft        e  Barnes,  445. 
Eait,  445.  and  for  the  form  of  the  rule,        ''  Id,  24-*.   C  .s.  Pr,  C*  P.  io6«  S.  C 
see  Append.  Chap.  XXXVI.  J  3.  ■  Imp.  C.  P.  430. 

!  Doug.  745, 6.  '  !  /</.  430#  3'-  ^ 
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irder^ ;  and  if  the  plaintiff  mean  to  dischargee  the  rule, 
of  motion  mast  be  g^ven  to  the  defendant's  attorney^, 
n  affidavit  made  of  the  service  of  such  notice^.  If  judg- 
be  arrested,  a  rule  is  drawn  up  by  the  defendant's  at- 
,  and  a  copy  of  it  served  on  the  plaintiff*s ;  or  if  the 
»r  arresting  the  judgment  be  discharged,  the  plaintiff's 
ey  draws  up  the  rule  for  discharging  it,  and  proceeds 
t  usual  way,  to  tax  his  costs  on  the  postea  or  inquisi- 


wod.  Chap.  XXXVI.  $  4.  <>  Id.  §  j,  ^  Imp.  C.  P.  430, 
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CHAP.  XXXVII. 


Of  Judgments. 

ON  the  expiration  of  the  rule  for  judgment  in  the  King^s 
Bench,  or  time  limited  for  that  purpose  in  the  Commoa 
Pleas%  if  there  be  no  previous  motion  for  a  new  trial,  or  in 
arrest  of  judgment,  &c.  the  prevailing  party  may  proceed  to 
tax  his  costs,  and  sign  final  judgment.  Costs  are  taxed  by  the 
master  in  the  King's  Bench,  or  prothonotaries  in  the  Common 
Pleas,  as  will  be  more  fully  shewn  in  the  next  Chapter;  and 
final  judgment  is  signed  by  the  master  or  prothonotaries^,  on 
a  sheet  of  paper,  stamped  with  a  ten  shilling  stanipS  called  a 
final  judgment  paper,  containing  an  incipitur  ot  the  pleadings. 
Taxing  costs  and  signing  final  judj^ment  are  considered,  in 
the  King's  Bench,  as  cont^niporaneous  acts:  and  therefore 
the  attendance  of  the  defendant's  attorney  before  the  master, 
on  taxing  costs,  is  held  to  be  an  admission  that  the  judgment 
was  properly  signed ;  and  it  cannot  afterwards  be  objected  to, 
as  having  been  signed  too  soon**. 

Judgment  is  the  conclusion  of  law,  upon  facts  found  or  ad- 
mitted by  the  parties,  or  upon  their  default,  in  the  course  of 
the  suit.  And  it  is  either  for  the  plaintiflT,  or  defend- 
ant :  for  the  former,  by  confession^ ^  non  sum  informattis^  or 


*  jfnte,  926.  SckeJ.  Part  II.  §  III. 

«•  R.  M.  6  Geo.  II.  reg.  4.  C.   P.  *  Per  Cur.  E.  45  Geo.  Ill,  K.  B. 

aad  see  R.T.  29  Car.  II.  rr^.  5.  C.  P.  •  Append.  Chap.  XXI.  §  5,  &c. 

''  Stat.  48  Geo.  III.  c.  149.  Scked.  ^  Id.  §  25,  &c. 
Part  II.  §  III.  ss  Geo.  III.  c.  184. 
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nihil  dicii^ ;  for  the  latter^  on  a  non  pro$\  discontinuances 
nolle  prosequi^,  cassetur  processus^  cassetur  billa  vel  breve* ^  re- 
traxit^  nonsuit',  or  as  in  case  of  a  nonsuit';  and  for  either 
party r  upon  demurrer^,  nuZ  <ie2  record ^  or  verdict\  The  pre- 
sent chapter  will  be  principally  confined  to  the  latter  jndg- 
menty  on  an  issue  inyhcf  found  by  verdict ;  the  other  species 
of  judg'oients  having  been  already  treated  of. 


In  assumpsit^  covenant,  case^  replevin^  and  trespass^  the  judg- 
ment for  the  plaintiff  is,  that  he  recover  his  damages  and  costs 
against  the  defendant .  to  be  levied,  where  the  plaintiflP  is  en- 
titled to  costs,  in  an  action  against  an  executor  or  administra- 
tor, of  the  goods  of  the  testator  or  intestate,  in  the  li  nds  of 
the  defendant,  if  he  hath  so  much  thereof  in  his  bands  to  h% 
adn)inistcred  ;  and  if  not,  then  the  costs  to  be  levied  de  bonis 
propriis^*    In  debt,  the  judgment  for  the  plaintiff  is,  that  he  re- 
cover his  debt,  together  with  his  damages  and  costs ;  to  be 
IcTied,   where  the  plaintiff  is  entitled  to  c(»sts,  in  an  action 
against  an  executor  or  administrator,  of  the  goods  of  the  tes- 
tator or  intestate,  if,  &c.  and  if  not,  then  the  damages  and 
costs  to  be  levied  de  bonis propriii^.     In  annuity t  the  judgment 
isy  for  the  plaintiff  to  recover  the  annuity,  and  arrearages  of 
the  same,  as  well  before  the  bringing  of  the  action  '<\s  after- 
wardfs,  up  to  the  time  when  judgment  is  given^     In  detinue, 
it  is  for  the  plaintiff  to  recover  the  goods,  or  their  value,  with 
damages  and  costs'.    In  replevin,  the  judgment  for  the  de- 


'  Append.  Chap.  XXI.  j  32,  &c.  68, 
Ac  8a.  3. 

^Id.  Chap.  XIII.  §  22.  Sec. 
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e  Id.  Chap.  XXV.  $  4. 
'  Id.  Cha^.  XXXVII.  §  22,  kc. 
f  yjl  Chap.  XXXIL  §  i;. 
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fendanty  at  common  law^  is  to  have  a  returnr  of  the,  gpois^ ;  or 
upon  the  statute  17  Car.  11.  c.  7.  to  recover  the  arrearage  oi 
renly  or  value  of  the  goods,  and  costs^ ;  and  in  other  actiooSf 
the  jud^ent  for  the  defendant  upon  a  non.pros^  nonsuit  Qt 
verdict,,  is  to  recover  his  costs  only% 

After  final  judgment  signed^  execution  may  be  immediately 
taken  out,  against  the  defendant's  person  or  goods;  but  in 
order  to  charge  him  in  execution,  or  bind  his  lands,  or  to  pro« 
ceed  against  him  by  action  of  debt  or  scire  facias  on  the  judg- 
ment, or  against  his  bail  on  their  recognizance,  or  if  a  writ  of 
error  be  brought,  it  is  necessary  that  the  judgment  should  be 
entered  of  record  and  docketed,  and  the  judgment  roll  carried 
to  and  filed  in  the  treasury  of  the  court.  The  judgment  book 
produced^  by  the  officer  of  the  court,  is  not  evidence  of  tb^ 
judgment  entered  therein,  though  the  record  has  not  been  mad^ 
up,  and  though  the  person  interested  in  proving  the  judgmcA' 
be  no  party  to  the  action"* :  and  it  seems,  that  any  persoi 
who  is  interested  in  a  judgment,  may  compel  the  plaintiff  t;^ 
enter  it  up*. 

The  judgment  after  verdict,  &c.  is  entered  on  the  issue  roll' 
which  from  thenceforth  is  called  the  judgment  roll ;  and  ia 
the  King's  Bench,  if  the  roll  has  been  already  carried  in,  whicli 
seldom  happens  but  where  the  plaintiff  has  been  ruled  to  enter 
the  issue,  the  postea  is  taken,  with  the  master's  aUacatur^  to 
the  treasury  at  Westminstery  and  the  clerk  of  the  treasury  con- 
tinues the  proceedings,  and  enters  the  judgment     But  if,  as 
is  more  frequently  the  case,  an  incipitur  oidy  is  made  on  the 
issue  roll,  at  the  time  of  passing  the  record  of  nisi  prius^  the 
whole  proceedings  are  to  be  entered,  beginning  with  the  war- 
rants of  attorney'.     The  proceedings  in  this  court  are  con- 
tinued on  the  issue  roll,  after  the  award  of  the  venire  facias^by 


•  Append.  Chap.  XLII.  §  39.  53,4.  •*  a  New  Rep.  C.  P.  474.  j/wie,  581. 
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by  the  follomng  eritry :  AJtenvards,  the  process  tfitrecfis  con* 
tmmd  between  the  parties  aforesaid^  of  the  plea  aforesaid,  by 
the  jury  being  respited  between  them,  before  the  lord  the  hing  at 
Westmin^er,  or  (by  original)  wheresoever,  &c.  until  [tlte  re- 
*ini  of  the  distringas]  unless,  &c.  [as  in  the  jurata'\  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  for 
default  of  the  jurors,  because  none  of  them  did  appear :  At 
ivUcA  day,  before  the  said  lord  the  king  at  Westminster,  comes 
ikt  said  (plaintiff)  by  his  said  Mtorney  ;  and  the  said  chief  justice 
[or  justices  of  assize"]  before  whom  the  said  issue  was  tried, 
iM  hither  his  [or  their]  record,  had  m  these  words,  to  wit, 
^n  follows  a  copy  of  the  postea,  from  the  nisi  prim  reoordi 
tud  afterwards  the  final  jud)|^ment*.J     In  the  Common  Pleas, 
4ie  entry  in  as  follows'^ :  At  which  day^  the  jury  between  tke 
prties  aforesaid,  of  the  plea  qforesaidy  wm  thereupon  put  in 
ftspUe  between  them,  until  this  day,  to  wH,  [the  return  of  ike 
UeflV  corpora  juratorum]  then  next  following,  unHess,  &c.  l[«5 
hike  jurata,]     And  now  Aere  at  this  day,  comes  $he  said 
fplsbttiff)  by  his  attorney  (foresaid ;  and  the  send  r.hiefjmtice 
^justices  of  assize]  before  whom,  &c.  sent  hither  his  {^* 
tuhr]  record,  '&c.  [as  in  the  Kings's  Bench.]     And  m  the  Com- 
lum  Pleas,  we  iiave  seen,  ibepostea  is  left  with  the  clerk  of  the 
JQ^meiits,  who  enters  it  on  the  rolK 

Ikt  ecrmmon  law,  the  death  of  a  sole  -plamtiff  *w  jdefendant, 
Iwfore  final  judgment,  would  have  a'bfrted  tflie  suit;  tnrt  if 
Mtfaer  party  bad  died  in  Tacation,  after  the  plaintiff  was  en- 
tified  to  enter  judgment  on  a  warrant  df  attorney**,  or  on  a 
Terdict  at  a  sitting  in  term%  i9cc.  jodgmeitft  ^migfat  liave  been 
altered  that  vacation,  as  of  the  |ireceding  term,  and  it  would 
hsLYB  been  a  good  judgment  at-eemmon  law  as  of  the  preceding 


Append.  Chap.  XXXVII.  §  i,  &c.  .  Mod.  2.  93.  S.  C.  3  Salk.  159.  i  Salk. 

•ee  z  Saund.  254.  a.  (8}.  401.  7  Mod.  39.  &  C.  3  P.  Wni8.399. 

^I«aL£ot«379.  Willes,  427.  6DurDf.  &  £081,368.  7 

«  jhu,  923.  Durof.  &  East,  20. 

'  X  Ld.  Rayin.  695.  i  SaUc.  87.  3        *i  Salk*40i.  6  Mod.  igi,  z  Ld« 
Silk.  X  i6.  2  Ld.  Raym.  766.  849.  7    Raym.  869.  Barnei,  266. 
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term ;  though  it  be  not  so,  upon  the  statute  of  frauds,  in 
pect  of  purchasers,  but  from  the  signing.     And  if  either  pi 
die  after  a  special  verdict,  and  pending  the  time  taken 
argument  or  advising  thereon,  or  on  a  motion  in  arresi 
judgment,  or  for  a  new  trial,  judgment  may  be  entered, 
common  law,  after  his  death,  as  of  the  term  in   which 
pastea  was  returnable,  or  judgment   would    otherwise  h 
been  given^  nunc  pro  tunc^ ;  that  the  delay  arising  from 
act  of  the  court,  may  not  turn  to  the  prejudice  of  the  party. 

So  in  actions  against  executors  or  administrators,  if  the 
plication  be  made  in  a  reasonable  time,  the  courts  will  g 
the  plaintiff  leave  to  enter  up  judgment  as  of  a  preced 
term,  when  it  was  signed,  nutic  pro  tuncK  This  howevei 
discretionary  in  the  courts ;  and  being  a  matter  of  indulgei 
they  have  sometimes  refused  to  allow  it,  after  a  considers 
lapse  of  time,  where  the  delay  has  been  owing  to  the  plaii 
or  his  attorney^.  And  in  granting  this  indulgence,  the  cot 
will  take  care  that  it  shall  not  operate  to  the  prejudice  of 
defendant,  by  making  the  plaintiff  undertake  not  to  dist 
intermediate  payments  made  by  the  defendant**,  or  impe 
judgments  obtained  in  the  intervaK  In  an  action  of  debt 
judgment,  the  court  of  King's  Bench  would  not  give  leav< 
enter  up  the  judgment  nunc  pro  twic,  where  the  proceedi 
were  stayed  pending  a  writ  of  error,  and  the  plaintiff  c 
before  the  affirmance  of  the  judgment'.  So  if  the  plaij 
die  after  a  verdict  for  the  defendant,  and  the  latter  do 
enter  up  judgment  within  two  terms  after  the  verdict,  { 
suantto  the  statute  17  Car.  II.  c.  8.  §  1,  the  court  have  no 
thority  to  permit  it  to  be  entered  up  afterwards,  nunc  pro  tu 


*i  Leoo.  187.  Latch,  92.   i  Sid.  III.  K.B.  and  ice4Taant.  702. 
462.  I  Vent.  58*  90*  S.C*  10  Mod.        *^  i  Str.639.  Barnei,  262.  and  1 

30.  325.  I  Str.  427.  I  Bar.  147I  226.  Mod.  191. 
4  Bur.  2277.  I  Eaat,  409.  Bamca,  255.        *  6  Dttraf.  &  Eaat,  11. 
261.  X  Taunt.  38$.  •  UoyJr.  Howill^  admimttritrix 

*  6  Dumf.  &  East,  6.  Balir  w.  Baier^  37  Geo.IlL  K.B. 
cxeeutriZtH.  5$Gco.IILK.B.Z%i       '  i  Duraf.  &  £ait,637« 
Wi  H^mett^  adfluniitratrix,  H.  37  ©«••        '  4.  Taunt.  702. 
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And  in  general  it  shoolil  seem,  that  if  there  be  a  rale  for  jodg- 
meat,  and  it  be  not  entered  for  many  years,  the  court  will 
not  suffer  it  to  be  entered,  without  examining  how  it  came  not 
to  be  entered  before*. 

Where  either  party  dies  between  verdict  and  judgment,  it 

« enacted  by  the  statute  17  Car.  11.  c.  8.  that  *'  his  death 

*  shall  not  be  alledged  for  error,  so  as  the  judgment  be  en- 

**  tercd   within   two  terms  after  the  verdict/'     This  statute 

does  not     seem     extend    to    nonsuits :    And     in    the    con- 

iiraction  of  it  after  verdict ,  it  has  been  holden,  that  the  death 

of  either  party  before  the  assizes  is  not  remedied ;  but  if  the 

pirty  die  after  the  assizes  begin^  though  before  the  trial,  that 

ii within  the  remedy  of  the  statute ;  for  the  assizes  are  con- 

adered  bnt  as  one  day  in  law,  and  this  is  a  remedial  act,  which 

ibll  he  construed  favourably*^.     But  a  verdict  and  judgment 

ibr  the  phiintiff   were  set  aside  by  the    court   of  Common 

fleas,    where  the    defendant  died  on   the   night    before  the 

irial  of   a    cause,  at  the  sittings    in    term^.     The  judgment 

Dpon  this  statute  is  entered  by  or  against  the  party,  as  though 

he  werealive^;  and  it  should  be  entered,  or  at  least  sigfned% 

irithin  two  terms  after  the  verdict :  but  there  must  be  a  scire 

facias  to  revive  it,  before  execution^ 

By  a  subsequent  statute'  it  is  enacted,  that  ^*  in  all  actions 
^  to  be  commenced  in  any  court  of  record,  if  the  plaintiff  or 
^  defendant  happen  to  die  after  interlocutory  and  before  final 
«*  judgment,  the  action  shall  not  abate  by  reason  thereof,  if 
^  sach  action  might  have  been  originally  prosecuted  or  main- 
^  tained  by  or  against  the  executors  or  administrators  of  the 
^  party  dying;  but  the  plaintiff,  or  if  he  be  dead  after  such 
f  interlocutory     judgment,   his  executors  or  administrators. 


*6  Mod.  59*  ^  I  Salk.  42.  401. 

^  r  Salk.  8.  and  see  2   Ld.  Raym.        ^  i  Sid.  385.  Bamei,  261. 

1415.  m  noHt»  7  Durnf.  &  Eaat,  31.  f  i  Wils.    302. 

<  3  Bos.  &  Pol.  $49.  i  8  &  9  W.  III.  c.  1 1.  $  6. 
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^*  shall  and  may  have  a  scire  facias  againitt  th«  defendant,  if 
^  living  after  such  interlocutory  judgment,  or  if  he  died  after, 
^^  then  agHinst  his  executors  or  administrators,  Co  xbew  cause 
<<  why  damages  in  such  action  should  not  be  assessed  and  re- 
"  covered  by  him  or  them.**     And  by  the  same  statutes  **if 
^  there  be  two  or  mare  plaintiffs  or  de/endanlSf  and  one  or 
^*  more  of  them  die,  if  the  cause  of  action  survive  to  the  aur- 
^  viving  plaintiff  or  plaintiffs,  or  against  the  surviving  de- 
<'  fendant  or  defendants^  the  ivrit  or  action  shall  not  be  thereby 
^^  abated;  but  such  death  being  suggested  upon  the  record, 
^  the  action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  : 
^  or  plaintiflb,  against  the  surviving  defendant  or  defendants^.**  j 
And  if  the  plaintiff  become  bankrupt  after  interlocutory  jndg-  ! 
ment,  his  assignees  may  proceed  to  final  judgment*  and  exa* 
cution^  in  the  bankrupt's  name,  without  ^  scire faeiag.     So 
where  the  plaintiff,  after  verdict,  was  discharged   under  an 
insolvent  act,  the  court  of  King's  Bench  held  that  the  aa-  J 
aignee  might  make  use  of  his  name,  in  entering  up  judgmtnly 
and  taking  out  execution*. 

The  judgment,  by  general  intendment  of  law,  has  relation 
to  the  first  day  of  the  term  whereof  it  is  entered^  unleaa  any 
thing  appear  on  the  record,  shewing  that  it  cannot  have  that 
relation' ;  and  as  against  the  defendant  and  his  heirs,  it  binds 


•  j  7«  *  AUu  T.  Bam^rdt  M.  35  Geo.  IIL 

^  Append.  Chap.  XXI.  §  43.  Chap.  K.  B. 

XXIX.  §  19,  &c.  4^.  Chap.  XXX VU.  '  3  Salk.  212.  1  Wilt.  39.  y  Dvn£ 

§10.  &  £att»  a  I.  In  actioot  by  fri^tti^  the 

•aWiW  JsiJ.  57*.  378.  judgment  seema  to  rejate  to'the«iM«i|- 

*  3  DufP'. &  &6(  437.bat  note,  there  day ;  in  ictiops  by  iitif  to  the  firtt  day 
vai  a  tcire  facioi  after  judgment»  to  in  lull  term  %  Saond  148.  f  P» 
warrant  execution,  in  the  casea  of  Bib*  BuUer^  J  in  RUhardt  v.  Hiniom,  &  sa 
Uhs  and  others  r.  Mantle,  a  WUa.  37a.  Geo  III  K.  B  Petru  r  Lord  Pwt. 
378,  and  WlnUr  and  othcra  ▼.  KreUh^  chetter  H  E.  dt  T.  23  Geo,  IIL 
mfm,  2  Durnf  &  East,  .i^  and  see  K.  B.  2  Donif.'&  £aft»  576.  i  Sel. 
X  Mod.  93.     I   Venr    173.  ^.  C.     5  ft".  8. 

Mod.  58.  1  Durnf.  ft  £aH»  463.  '.3  ^^*  iS9^* 
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a  BUHety  of  all  the  freehold  lands  and  tenen)ents%  which  he 
or  any  person  or  persons  in  trust  for  him^  was  or  were  seised 
of,  at  or  after  the  time  to  which  the  judgment  relates.    And 
aconrt  of  equity  will  not  oblige  a  judgment  creditor  to  wait, 
tin  he  is  paid  out  of  the  rents ;  but  will  accelerate  the  pay- 
nenty  by  directing  a  sale  of  the  moiety^     But  copyhold  lands 
trenot  bound  by  the  judgment"*.     Where  there  is  a  term  at- 
tendant on  the  inheritance,  a  judgment  is  a  lien  on  the  inhe- 
ritance,   and  consequently    affects  the  term*;    but  generally 
ipeaking,  a  judgment  does  not  bind  leasehold  property,  which 
k  aftcted  only  by  the  writ  of  execution',  and  as  against  pur- 
chasers, by  the  delivery  of  it  to  the  sherifi^. 


As  to  freehold  lands,  they  are  t)ound  at  common  law,  from 
the  time  of  the  judgment,  so  that  execution  may  be  had  of 
4ese,  though  the  party  aliene  honA  fide  before  execution  sued 
oilt\  Therefore,  if  a  man  has  judgment  for  a  debt,  and  the 
debtor,  before  execution  sued>  aliene  by  fine,  and  five  years 
pass,  yet  the  plaintiff  may  still  sue  out  execution^  Bat  if 
«ne  article  to  buy  an  estate,  and  pay  the  purchase-money,  and 
afterwards  a  judgment  is  recovered  against  the  vendor  by  a 
Aifd  person,  who  had  no  notice,  yet  this  judgment  shall  not 
in  eqahy  affect  the  estate  ;  because  from  the  time  of  the  ar- 
[ticles,  and  payment  of  the  money,  the  vendor  was  only  a 
\e  for  the  purchaser'^.  In  such  case  however,  it  must  be 
fmderstood,  that  the  consideration  paid  is  somewhat  adequate 

the  thing  purchased ;  for  if  the  money  be  but  a  small  sum, 
linrespecrt  of  the  value  of  the  land,  this  shall  not  prevail  over  a 


*8tac  Westm.  2.  (13  £dw.  I.)  c. 
[A    And   briDgiag  Jdi  on  a  judgment 

DO  waiver  of  the  lien  created  by  iu 
iSaDuSo. 

^AaCft^Car.  IT.  €.3.  §  lo. 

*  %  Atk.  6io.  Amb.  17.  S.  C« 
'  I   Rol.  Abr.  888.  t  Bkac.  Com. 

'9- 

•  %  VeffD.  525. 


'Godb.  i6x.  8 Co.  i;i«  aNels.  Abr. 
783. 

«  Stat.  29  Car.  II.  0.3.  J  16.  3  Atk. 
739.  and  see  i  Vez.  195.  Sugd.  F.  & 
P.  306.  310.  450,  &c. 

^  2  Saund.  7.  (5). 

^  I  Chan.  Cas.  268.  z  Mod.  217. 

*  I'P.  Wmi.  278.  10  Mod.  468.  2 
£q,  Oto.  Abr.  683. 
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mesne  judgment  creditor* :  And  a  mortgagee  for  a  ralua 
eonsideration,  and  without  notice,  shall  take  place  of  the 
tended  purchaser ;  for  in  this  case,  fhe  money  is  lent  upon 
title  and  credit  of  the  estate,  and  attaches  upon  the  lai 
but  it  is  not  so  in  the  case  of  a  judgment  creditor,  who  ( 
aught  that  appears)  might  have  taken  out  execution  aga 
the  person  or  goods  of  the  party  that  gave  the  judgment;  i 
a  judgment  is  only  a  general  security,  not  a  specific  lien  u| 
tlie  land^ 

1(  A.  and  B.  recover  several  judgments  against  C  and 
sue  out  an  ekgit,  and  have  a  moiety  of  (7/s  lands  delivered 
him,  and  then  B.  sue  out  an  elegit^  the  sheriff  it  seems  i 
only  extend  a  moiety  of  the  remaining  lands^  But  if  A,  hi 
two  judgments  against  C.  and  in  the  same  term  take  out  t 
elegits,  on  the  one  he  may  have  a  moiety  of  the  whole,  t 
on  the  other  the  other  moiety,  and  is  not  restrained  on 
latter,  to  a  moiety  of  the  moiety ;  for  in  judgment  of  law,  I 
whole  term  is  but  as  one  day^  On  lending  money  therefc 
if  the  lender  take  two  several  bonds  and  warrants  of  attorn 
one  for  a  part,  the  other  for  the  residue  of  the  money,  i 
enter  up  two  several  judgments  thereon,  of  the  same  term, 
may  take  the  whole  of  the  defendant's  lands  under  them*. 

A.  a  trader,  seised  of  lands  in  fee,  gives  a  judgment  to 
and  then,  in  consideration  of  5000Z.  paid  down,  and  6^ 
to  be  paid  at  Christmas,  articles  to  sell  the  lands  to  C  : 
let  him  into  possession  at  Michaelmas^  and  afterwards  becoi 
bankrupt,  the  judgment  not  being  served  and  executed,  \ 
the  050/.  remaining  unpaid  }  B.  shall  only  come  in  pro  i 
with  the  rest  of  the  creditors :  the  wordi)  of  the  statute  21 « 
!•  e*  19.  §  9.  being  full  and  plain,  that  all  the  creditors  < 


•  I  P.  Wmf.28l*  that  the  eUgUs  were' toed  out  iii<iifl 

^/i.279.  teniisl 

^  Cro.  Eliz.  483.  2  Bac.  Abr.  350.  'Hardr.  23. 

Gilb.  Exec.  $5,  6.  .  Bat  fn.  whether  «  Gilb.  Exec  56ir 
k  moft  not  be  uodentood  in  thii  caie. 
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bftakrapt,  niiless  there  is  a  mortgage,  shall  be  eqnally  paid'. 
Bot  if  A.  a  trader,  confess  judgment  to  B.  and  then  sell  and 
convey  the  land,  for  a  valuable  consideration,  to  C.  and  af- 
terwards become  bankrupt,  it  seems  that  the  judgment  ere* 
£tor  shall  extend  the  land  in  the  hands  of  C.  who  bought 
frior  to  the  bankruptcy,  this  not  prejudicing  the  other  cre« 
fitors. 

L  ft 

.  On  a  judgment  against  A.  u|K>n  his  own  bond,  a  moiety 
miy  of  his  freehold  property  can  be  taken,  in  the  hands  of 
Ub  beir^.  But  if  a  judgment  be  obtained  ngainst  an  heir  on 
Ihe  obligation  of  his  ancestor,  the  plaintiff  was  at  common 
kw  entitled  to  execution  out  of  the  whole  of  the  property, 
wkich  he  had  by  descent,  at  the  time  of  issuing  the  original 
Writr,  or  filing  the  bill''.  And  by  the  statute  3  W.  &  M.  c. 
§  5.  ^'  in  all  cases  where  any  heir  at  law  shall  be  liable 
to  pay  the  debt  of  his  ancestor,  in  regard  of  any  lands,  te* 
Dements,  or  hereditaments  descending  to  him,  and  shall 
•ell^  aliene  or  make  over  the  same,  before  any  action  brought 
*  or  process  sued  out  against  him,  such  heir  at  law  shall  be 
answerable  for  such  debt  or  debts,  in  an  action  or  actions  of 
h**  dAlf  to  the  value  of  the  said  land,  so  by  him  sold,  aliened 
!  '<  or  made  over ;  in  which  cases  all  creditors  shall  be  pre* 
ferred,  as  in  actions  against  executors  and  administrators ; 
and  sach  execution  shall  be  taken  out,  upon  any  judgn^ent 
or  judgments  so  obtained  against  sucli  heir,  to  the  value  of 
the  sftid  land,  as  if  the  same  were  his  own  proper  debt  or 
debts :  saving  that  the  lands,  tenements  and  hereditaments, 
handjide  aliened  before  the  action  brought,  shall  not  be 
liable  to  such  execution/'  A  bond  therefoi'e,  is  in  some 
A  preferable  security  to  a  judgment 

And  for  more  effectually  securing  the  payment  of  the  debts 


-.  •  I  F»  Wmf.  737.  739.  Co.  12.  3.  2  Atk.  609,  10.  Amb.  16, 

^Dyer,  271.  a.  Carth.  107.  3  Bac.    17.  o.  C. 
ilhr«a5«  'Carth,  245.  aod  ace  2  Saund.  j» 

f  H9ird.44i«  Ck>.  Lit.  102.  a.b  5    (4). 
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of  traders,  it  is  enacted  by  the  statute  47  Geo.  III.  8( 
c.  74.  that  <<  wbea  any  petsoiij  being  at  the  time  ol 
*^  death  a  trader  within  the  true  intent  and  jneaning  ( 
*^  laws  relating  to  bankrupts,  shall  die  seised  of  or  entitl 
*^  any  estate  or  interest  in  lands,  tenements,  bereditan 
*<  or  other  real  estate,  which  he  shall  not  by  his  last  will 
'^  charged  with,  or  devised  subject  to  or  for  the  paym< 
^'  his  debts,  and  which  before  the  passing  of  this  act  ^ 
^  have  been  assets  for  the  payment  of  his  debts  due  on 
^'  specialty  in  which  the  heirs  were  bound,  the  same  shs 
*^  assets,  to  be  administered  in  courts  of  equity,  for  the 
^  ment  of  all  the  just  debts  of  such  person,  as  well  debts 
«f  due  on  pimple  contract  as  on  specialty ;  and  that  the  h< 
*'  heirs  at  law,  devisee  or  devisees,  of  such  debtor  shi 
^^  liable  to  all  the  same  suits  in  equity,  at  the  suit  of  ai 
**  the  creditors  of  such  debtor,  whether  creditors  by  si 
'^  contract  or  by  specialty,  as  they  were  before  the  passi 
'*  this  act  liable  to,  at  the  suit  of  creditors  by  speciall 
•*  which  the  heirs  were  bound :  Provided  always,  that  i 
^^  administration  of  assets  by  courts  of  equity,  under  an 
•*  virtue  of  this  act,  all  creditors  by  specialty^  in  whic 
^^  heirs  are  bound,  shall  be  paid  the  full  amount  of  the  < 
""  due  to  them,  before  any  of  the  creditors  by  simple  com 
**^  or  by  specialty  in  which  the  heirs  are  not  bound,  shs 
^*  paid  any  part  of  their  demands." 

The  judgment  against  an  heir,  on  the  bond  of  his  aiici 
is  general  or  specials.  In  debt  against  an  heir,  who  pU 
riefis  per  discent,  or  any  other  pl«a  which  was  false  m 
his  own  knowledge,  and  found  against  him,  the  judgmeti 
common  law  was  general,  to  recover  the  debt;  one 
special,  to  be  levied  of  the  lands  descended^  So  if  j 
mdnt  be  given  against  an  heir  by  nihil  diciP,  or  non  sm 


■  a  Rol.  Abr.  70,  71.  and  sec  Vin.        ^  Dyer,  149.  a.  Bro.  Abr.  tit. 

Abr.  tit.  Heir^  C.  and  Bac.  Abr.  tit.  fier£tcentf  3. 
Heir  and  jincettor,  H.  2  Wms.  Saund.        ^Dyer,  344.  a.  b.  Plowd.  44a 

7.  (4).  EHz.  692. 
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firmalu^f  or  by  confession,  without  shewing  in  certain  whsit 

assets  he  has  by  descent^  the  judgment  is  general :  And  if 

the  profits  of  the  lands  descended,  from  the  death  of  the  an- 

cntor  to  the  time  of  bringing  the   action,  are  sufficient  to 

iitiafy  the  demand,  and  the  plaintiff  will  shew  it  to  the  court, 

tt  an  action  of  deb^  against  an  heir,  and  the  defendant  cannot 

deoy  it,  the  plaintiff   shall  have  a   general  judgment,  and 

mention  presently"".     But  in  an  action  of  debt  against  an  heir 

I  if  he  acknowledge  the  action,  and  shew  the  certainty  of  the 

;  iMets  which  he  has  by  descent,  the  judgment  shall  be  special, 

I  to  recover  the  debt,   to  be   levied  of  the  lands  descended^* 

And  if  the  defendant  plead  non  est  /actum,  or  any  other  plea 

i  ihich  is  not  false  within  his  own  knowledge,  there  shall  be  a 

;  fike  judgment% 

I 

I 

'.  fiy  the  statute  3  W.  &  M.  c.  1 4.  §  6.  '^  where  any  action 
^  of  debt  upon  specialty  is  brought  against  an  heir,  he  may 
'  *  plead  riens  per  discent,  at  the  time  of  the  original  writ 
i'^  broaght,  or  the  bill  filed  against  him ;  and  the  plaintiff  in 
; '  soch  action  may  reply,  that  he  had  lands,  tenements  or 
^  *^  liereditaments  from  his  ancestor,  before  the  original  writ 
'^  broaght,  or  bill  filed;  and  if,  upon  issue  joined  thereupon, 
|f  it  be  found  for  the  plaintiff,  the  jury  shall  inquire  of  the 
'*  value  of  the  lands,  tenements  or  hereditaments  so  descend- 
^  ed,  and  thereupon  judgment  shall  be  given,  and  execution 
"?  awarded,  as  therein  directed;  but  if  j.udgment  be  given 
•gainst  such  heir,  by  confession  of  the  action,  without  con- 
hmug  the  assets  descended,  or  upon  demurrer,  or  nihil 
dicitf  it  shall  be  for  the  debt  and  damages,  without  any 
writ  to  inquire  of  the  lands,  tenements  or  hereditaments  so 
idesceoded."  By  this  statute,  the  form  of  the  judgment  a^ 
in  law  is  altered,  on  a  plea  of  riens  per  discentf  when 
^  verdict  is  found  for  the  plaintiff,  on  a  replication  that  the 


!  •  Dyer,  344.  a.  b.  Plowd.  440.  '  2  Rol.  Abr.  70.  Dyer,  149,  a.  jj^ 

f^*Id.  Uad. but  see  Dyer,  149.  a.  b. 

!  Dyer,  344.  b.  •  Cro.  Car.  436,  7. 
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next  term  the  plaintiff  enter  his  judgment,  it  shall  affect,  the 
lands  in  the  hands  of  the  purchaser*. 

The  operation  of  judgments  upon  purchasers  and  mort* 
|igees,  is  still  further  limited  and  restrained  by  the  4  &  5 
W.  &  M.  c.  20.  §  3.  by  which  it  is  enacted,  that  "  no  judg- 
**  m^t  not  doggeted  and  entered,  according  to  that  act,  shaU 
**  i&ct  any  lands  or  tenements,  as  to  purchasers  or  mort- 
^  gageesy  or  have  any  preference  against  heirs,  executors  or 
*  idministrators,  in  the  administration  of  their  ancestors,  tes- 
'^tators,  or  intestates  effects.''  By  this  statute,  a  debt  on 
ji%ment  against  a  testator  or  intestate,  not  docketed  accord- 
hfi  to  the  direction  of  the  statute,  is  put  on  a  level  with 
nnple-contract  debts:  and  therefore,  on  a  plea  of  pfene  ad' 
nittravitf  to  debt  on  judgment  against  the  intestate,  not 
docketed,  the  defendant  may  give  in  evidence  payment  of 
hmd  and  other  specialty  debts,  which  exhausted  all  the 
ittett»\  And  where  leave  was  given  to  enter  up  judgment  as 
rfa  preceding  term,  nunc  pro  tunc,  the  court  of  King's  Bench, 
b  order  that  it  might  not  affect  purchasers  and  mortgagees, 
«dered  it  to  be  docketed  of  the  term  inwhich  the  application 
mmadeS 


'  The  doggetf  or  as  it  is  commonly  called,  the  docket  of 
\^kcquety  is  an  index  to  the  judgment,  invented  by  the  courts 
w  their  own  ease,  and  the  security  of  purchasers,  to  avoid 
^4e  tronble  and  inconvenience  of  turning  over  the  rolls  at 
kvge^.  The  practice  of  docketing  judgments  seems  to  have 
ioit  obtained,  so  early  as  the  reign  of  King  Henry  the  eighths 
ift  the  court  of  Common  Fleas,  where  the  dockets  are  entered  oa 
separate  roll,  called  the  docket  roll,  or  common  docket;  which 
of  80  high  an  authority,  as  even  to  warrant  an  amendmept 


*6  Mod.  19J.  and  see  Sugd.  F,  & 

I,  ^  6  Doini^  &  East,  384.  i  Esp.  Rep. 
fffj*  8.C  I  Bof«&  Pttl.  307.  aijfd  8^ 
fSmai.  7.  (5). 


^Sahr  ▼.  JBaier,  executrix,  H.  35 
Geo.lII.K.B. 

*  Gilb.  C.  P.  x64|  s.  Sugd.  F,{kP. 
448. 
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of  the  judgment  itselfs  But  in  the  King's  Bench,  i\ 
docket  was  originally  nothing  more  than  a  note  on  parcl 
ment  or  paper,  containing  the  christian  and  surnames  < 
the  plaintiff  and  defendant,  the  debt  and  damages  recoTei 
ed,^with  the  term  and  number  of  the  judgment  ^oll^  By 
subsequent  regulation,  the  defendants  names  were  required  t 
be  entered  in  a  remembrance  or  docket  alphabetically,  fc 
better  iiDding  out  the  judgments^.  And  at  length,  by  th 
statute  4  &  5  W.  &  M.  c.  20.  ^  2.  made  perpetual  by  th 
7  &  8  W.  III.  c.  36.  §  3.  it  was  enacted,  that  *^  the  cler 
^^  of  the  essoins  of  the  court  of  Common  Pleas^  and  the  cler 
of  the  doggets  of  the  cpurt  of  King's  Bench,  &c.  sha 
make  an  alphabetical  dogget,  by  the  defendants  names,  < 
'^  all  the  judgments  entered  in  their  respective  courts,  i 
^<  Michaelmm  and  Hilary  terms,  before  the  last  day  of  th 
'<  ensuing  terms;  and  of  the  judgments  of  Easter  and  Trmit 
''  terms,  before  the  last  day  of  Michaelmas  term  ;  under  tbi 
**  penalty  of  100/. :  which  dogget  shall  contain  the  names  oi 
^<  the  plaintiff  and  defendant,  with  the  addition  of  the  latter, 
'<  (if  in  the  record  of  the  judgment,)  the  debt  damages  and 
*^  costs  recovered,  the  venue  and  number  of  the  judgmeal 
**  roll;  and  shall  be  fairly  put  into  and  kept  in  books  in  parch* 
'^  ment,  to  be  searched  and  viewed  by  all  persons,  at  rea- 
"  sonable  times,  paying  for  every  term's  search  four  pence 
"  and  no  more**." 

This  statute  did  not  supersede  the  former  practice,  oi 
docketing  the  judgment  in  parchment  or  paper,  which  is  stil 
necessary  to  be  done  by  the  attornies,  on  entering  and  brings 
ing  in  their  rolls;  but  was  intended  to  operate,  in  addition 
to  that  practice,  by  requiring  the  dockets  to  be  entered  ii 
alphabetical  order,  by  the  officers  of  the  court*.     Before  th( 


•  T.  Raym.  39.  i  Sid.  70.  Cro.Car.  *  See  R.  E.  j  W.  &  M.    ng.  i.  E 

574.  B.  reg.  2.  C.  P.  for  the  better  obsei 

t>  R.  E.  17  Joe.  I.  K.  B.  vation  of  this  statute.  jfuU^  781.  783,  < 

;  R,  E.  1657.  K.  B.  e  Sogd.  F.  k  P.  ^^S. 


OF  JUDGMENTS.  960 

making  of  this  statute,  the  judgment  bound  the  lands,  and 
the  docket  was  nothing  more  than  an  index  to  find  it  readily*. 
But  now  it  is  deemed  necessary,  that  the  judgment  should  be 
docketed,  in  order  to  bind  the  lands,  as  to  purchasers  and 
mortgagees:  And  if  it  be  not  docketed^,  or  if  there  be  a 
hhe  docket,  which  is  as  none%  though  a  right  judgmeut, 
the  purcliasers  or  mortgagees  will  be  safe ;  and  in  the  latter 
case,  the  party  grieved  must  take  his  remedy  against  the 
ittomey  or  officer,  for  not  docketing  it  truly. 

The  judgment  should  be  docketed  at  the  time  of  bringing 
lathe  roll,  or  entering  it  thereon,  if  already  brought  in.  And 
it  has  been  said,  that  judgments  cannot  be  docketed  after  the 
time  mentioned  in  the  act;  and  that  the  practice  of  the  clerk's 
docketing  them  after  that  time  is  only  an  abuse,  for  the 
nke  of  their  fees,  and  ineffectual  to  the  party"*.  But  though 
the  judgment  be  not  docketed,  yet  under  circumstances^  a 
pQrchaser  with  notice  may  be  affected  by  it  in  a  court  of 
(qaity.  Thus,  were  a  bill  in  equity  was  filed,  to  have  satis* 
fitition  of  a  judgment,  against  a  purchaser  of  the  equity  of 
ademption  of  land,  or  to  redeem  incumbrances,  &c.  and  it 
appeared  that  the  purchase  was  made  in  1718,  and  the  judg- 
fientnot  docketed  till  1721;  the  defendant  insisted  on  the 
riatnte  4  &  5  W.  &  M,  c.  20. :  On  the  other  hand  it  was  con- 
tended, that  the  defendant  (the  purchaser)  had  notice  of 
this  judgment,  and  an  allowance  for  it  in  the  purchase,  and 
that  raised  an  equity  for  the  plaintiff*  against  him.  By  Lord 
Omncellor  Macclesfield^  ^  it  is  plain  the  defendant  had  notice 
^  the  judgment,  and  did  not  pay  the  value  of  the  estate, 
ttd  that  is  a  strong  presumption  of  an  agreement  to  pay  off* 
tte  judgment;  and  since  the  plaintiff  cannot  proceed  at  law 
gainst  the  defendant  upon  the  judgment,  for  want  of  docket- 


'  Gilb.  C.  P.  165.  *  7  Vio.  Abr.  54.  pi.  6.   %  Eq.  Ca«. 

^  X  Scr.  639*  and  see  Barnes,  26 it  2.  Abr«  592.  pi.  8.  Sugd.  V.  8c  P.  448* 

'sBk.  Abr.  103.  Gilb.  C.  P.  165.  564. 
I  Wai.  6x.  2  Str.  Z209.  S.  C. 
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ing  it  in  due  time,  he  ought  to  be  relieved  m  a  conrt  c 
equity  :**  Decreed,  that  the  defendant  pay  to  the  plaintiff,  th 
money  bond  fide  due  upon  the  judgment*. 

If  an  attorney  neglect  to  enter  and  docket  the  judgment  i 
due  time,  by  which  a  loss  arises  to  his  client^  it  seems  ths 
he  is  liable  to  an  action^ :  And  Lord  Mangfield  intimated,  ths 
it  very  much  concerned  the  chief  clerk  to  take  care  tha 
judgments  be  actually  entered  upon  the  roll  in  due  time,  an 
docketed ;  for  that  after  he  has  received  his  fees  for  makin; 
such  entry,  he-  would  be  liable  to  an  action  upon  the  case,  t 
be  brought  by  a  purchaser,  who  should  have  become  charge 
with  it,  and  had  searched  the  roll,  without  finding  it  entere 
up :  And  he  said,  that  the  attorney  who  had  undertaken  t 
do  this,  and  neglected  it,  would  be  liable  indeed  to  the  chic 
clerk ;  but  still  the  chief  clerk  would  be  liable  to  the  purchaser 
who  had  suffered  by  this  neglect^. 

There  is  still  another  circumstance  necessary  to  give  effe^ 
to  the  judgment,  as  against  purchasers  and  mortgagees 
lands  in  Middlesex  and  Yorkshire;  namely,  that  it  should  I 
registered:  for,  by  the  5  Ann.  c.  18.  §  4.  and  several  $ubs< 
quent  statue3^  *^  no  judgment  shall  affect  or  bind  any  manor 
*<  lands,  tenements  or  hereditaments,  in  .those  counties,  bi: 
'*  only  from  the  time  that  a  memorial  of  such  judgment  sba 
'*  be  entered  at  the  register  office,  in  such  manner  as  therei; 
**  is  directed.*'  But  none  of  the  acts  extend  to  copyhoh 
estates;  or  to  leases  at  rack  rents,  or  not  exceeding  twenti 
one  years,  where   the  actual   possession  and  occnpation  p 


■  7  Vin.  Abr.  p.  53.  s  Eq.  Cas.  Abr.  ScP.  449, 50. 

684.  and  ttc  Sugd.  F.  &  P,  449,  50.  ^  1  Str.  639,  Sugd.  ^.  &  /*•  311. 

but  tee  7  Vio.  Abr.  p.  54-   2  £q.  Cas.  ^  2  Bur.  722. 

Abr.   592.  where  it  is  said,   that  the  '  6  Ann.  c.  3$.  §  19.  7  Ann.  c.2( 

statute  being  express  and  positive,  that  a  j  18.    8  Geo.  II.   c.  6^.  $  i.  x8.    F( 

Judgment  shall  not  bind  lands,  without  the  mode  of  registering  judgments,  « 

being  docketed,  notice  to  the  purchaser,  2  Sel.  537.  Imp.  K.  B.  443, 4.  Appeq^ 

or  no  notice,    is    immaterial.     Tamai  Qhap.  XXXVII.  $  jZy&c. 
^4are;  and  see  Cowp.  712.  Sugd.  F, 
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along  with  tbe  lease.  The  act  for  the  county  of  Middtesex 
does  not  extend  to  any  of  the  chfimbers  in  Serjeants*  lnn» 
tbe  inns  of  court,  or  inns  of  Chancery*.  And  although  a 
judgment  be  not  duly  registered,  yet  a  purchaser  with  notice 
will  be  affected  by  it,  in  a  court  of  equity^.  But  docketing 
t  judgment  was  held,  by  Lord  Chancellor  Talbot,  not  ta 
imoant  to  constructive  notice;  for  judgments  he  said  are 
infinite''. 

Daring  the  same  term  in  which  the  judgment  is  giveui  it  is 
amendable  at  common  law,  in  form  or  in  substance^ ;  but  after 
that  term,  it  is  amendable  no  further  than  is  allowed  by  the 
statotes  of  amendments^.  Upon  these  statutes  it  has  been 
lidden,  that  if  there  be  any  thing  to  amend  by,  the  judg« 
ment  may  be  amended  in  point  of  form,  for  the  misprison 
of  the  clerk';  and  it  is  amendable  by  the  verdict'.  Where 
the  jury  by  mistake  give  damages  in  a  penal  action,  the 
plaintiff  may  enter  a  remittitur  of  the  damages  on  tbe  record^ 
liter  it  is  carried  by  writ  of  error  io  the  King*s  Bench ;  and 
the  transcript  may  be  made  conformable  thereto**.  But  where 
ID  executor  pleaded' a  false  plea  of  judgment  recovered  against 
Umself,  on  which  judgment  was  entered  up  against  him  for 
the  debt  and  damages,  de  bonis  testatoris  sif  et  si  noUf  de  bonis 
jntjpnis,  and  words  were  afterwards  interlined  in  thejudg- 
tent  roll,  by  which  the  judgment  de  bonis  propriis  was  con- 
-  jbed  to  the  damages  only ;  the  court  of  Common  Pleas,  on 
BMtion,  would  not  strike  out  the  words  which  had  been  in- 
terlined; it  not  appearing  by  whom  the  interlineation  had 
^en  made,  and  the  judgment  being  of  six  years  standing*, 
b  a  jTtti  tarn  action  for  a  penalty,  on  the  statute  of  usury,  it 


^Sngi.  V.  &  P.  459.  and  see  fur-  •  i  Wils.  6i.   %  Str.  1209.  S.  C.  4 

.Aer  at  to  these  exceptions.  Id*  463,  Bur.  1988.  i  Marsh.  i83« 

4iS*  '2  Str.  1132.  1156.  1x82.    5  Bur; 

^9?*P*  7I2-  ^d  see  Sugd.  V^  &  P.  2730.  x  Dnrnf.  &  East,  783. 3  Dumf.  & 

4}o,7j.  East,  349*  6  Dumf.  k  East,  i. 

'aEq.  Cas.  Abp.682.  but  see  Anxb.  *  %  Str.  787.  AfiU,  760. 

Wo.  >»  X  Marshl  xSo. 

*8Co.  157.  Gilb.  C. P.  108.  !  S  Taunt,  554.  i  Marsh,  iii.  S.C 
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is  not  cause  of  error  to  enter  a  jadg'inent  of  misericardia^i 
or  in  other  actions,  that  the  plaintiff  is  adjudged  to  be  in 
misericordiAf  instead  of  the  defendant^.  The  want  of  a 
capiatur  or  misericordia^  or  the  substitution  of  one  for  the 
other,  is  aided  by  the  statutes  of  jeofails^ ;  which  have  been 
construed  to  extend  to  the  addition  of  a  capiatury  where 
none  lies"^ :  And  the  loss  of  the  judgment  roil  may  be  supplied 
by  a  new  entry*. 


*  6  DurDf.&  East,  25;.  lition  of  it  by  statute  j  W.&  M.  c.  12. 

^%  H.  Blac.  312.  see  2  Saund.  193.  (i}. 

^  16  &  17  Car.  II.  c  8.  4  Ann.  c.        **  i  Str.  3i3« 
i6.  §  2.  And  as  to  the  cafiias  pro  jfine,        ^  Id.  141.  2  Str.  833. 2  Bur.  722* 
10  actions  of  tresfuus^  &c.  and  the  abo- 
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^  Costs. 

INCIDENT  to  the  judgment  are  the  costSf  or  expences  of 
the  soit ;  wfaicti  are  interhcutary  or  final:  the  former,  or 
OTieh  as  are  awarded  on  interlocutory  matters,  arising  in  the 
roorse  of  the  suit,  have  been  akeady  considered,  in  treatii>g 
of  the  matters  to  which  they  relate ;  the  latter,  or  such  as 
depend  on  the  final  event  of  the  suit,  will  be  the  subject  of 
the  preseat  chapter*. 

No  final  costs  were  recoverable,  by  the  plaintifi^  or  de« 
fendant,  at  common  law^  But  by  the  statute  of  Gloucester, 
fH  Edw.  I.)  c.  I.  §  2.  it  is  provided,  that  ^'  the  demandant 
^  may  recover  against  the  tenant,  the  costs  of  his  writ  pur- 
**  cbased,  (which,  by  a  liberal  interpretation,  has  been  con- 
**  ntmed  to  extend  to  the  whole  costs  of  his  suit%)  together 
^  with  the  damages  given  by  that  statute ;  and  that  this  act 
^  skaV  hold  place,  in  all  cases  where  a  man  recovers  damages^. ^^ 
^his  was  the  origin  of  costs  de  incrementd" :  And  hence  the 
plaintiff  has,  generally  speaking,  a  right  to  costs,  in  all  cases 
where  he  was  entitled  to  damages,  antecedent  to,  or  by  the 


*  iThe  mtject  of  Co///,  interlocutory 
m  well  as  fioal,  is  treated  of  in  a  clear 
ad  pertpicuous  manner  by  Mr.  Hulioci  : 
And  the  table  of  costs,  by  Mr.  Palmer, 
«31  al«o  be  found  a  valuable  acquisitioa 
todie'profefsioii,  as  it  contains  a  full  col- 
lection of  bills  of  costs,  accurately  drawn, 
sad  necKodicilly  arranged,  by  which 
the  piaciiatr  iliay  not  gnly  know  bow  to 


charge  for  hit  business,  but  may  see 
before-hand  in  what  order  it  is  to  be  con- 
ducted. 

^%  Inst.  a88.  Hard.  ija. 

^  2  Inst.  288. 

'  Costs  are  considered  in  a  legal 
sense,  as  betiy  parcel  of  the  daoiagea. 
oBasti  298. 

'  Oilb.'Eq,  Rep.  195. 


i 
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provisions  of  the  statute  of  GUmcestet^;  as  in  asmmp^ 
nant,  debt  on  contract,  case,  trover,  trespass,  assi 
battery,  replevin,  ejectment,  dower  unde  nihil  habi 
or  where,  by  a  subsequent  statute,  double  or  treble 
are  given,  in  a  case  whare  single  damages  were  befo 
verable*';  as  upon  the  2  Hen.  IV.  c.  11.  for  wrongful 
in  the  admiralty  court"^,  &c.  And  he  has  also  a  right 
in  all  cases  where  a  certain  penalty  is  given  by  si 
the  party  grieved^;  for  otherwise  the  remedy  mig 
inadequate. 


But  the  statute  of  Gloucester  did  not  extend  to  ca8< 
no  damages  were  recoverable  at  common  law,  as 
actions',  ^ctre  faciatfi,  prohibition^  mandamus^  quo  n 
&c.;  nor  where  double  or  treble  damages  were  giv 
subsequent  statute,  in  a  new  case  where  single  dam  a: 
not  before  recoverable;  as  in  waste,  against  tenant 
or  years^  upon  the  statute  of  Gloucester^  (6  Edw.  1 
for  not  setting  out  tithes^  upon  the  2  &  3  Edw.  YI 
or  for  driving  a  distress  out  of  the  hundred^  upon  t 
Ph.&L  M.  c.  12.    Nor  does  this  statute   extend  to 


*  10  Co.  1 1 6.  a.  i;eneral  ezpences  of  the  suit, 

^  2  Bac.  Abr.  148.  AnU,  910,  i  x*  table  constracdoo  of  the  statv 

^  10  Co.  I  x6.  a«  2  Inst.  289.  Cowp.  ceeUr  •-  as  upon  a  sckt  faaok 

368*  aUionem  nout  OD  a  writ  of  e 

^An$i^^i^  King's  Bench,  or  upon  a  set 

r    *  Cro«  Car.  560.  1  Roll.  Abr.  574.  ouiEefuhmerroret,  or  vi/herti 

Skin.  363.  367.   Comb.  224.  X2  Mod.  is  brought  on  the  statute  8  ^ 

46.  S.  C.Carth.230.  i  Salk.2o6.Comb,  c.  11.  §  6.  for  assessing  da 

449*  5  Mod.  355.  S.  C.  I  Ld.  Raym.  the  death  of  a  plaintiff  or  defc 

172*    Willes,  440.  Say.   Costs,  xi.  7  interlocutory  and  before  fioa 

pumf.  Sc  Easty  267.  x  H.  Blac.  xo.  ^  Comb*  2o< 

fjlnu^gio*  ^  2  Hen.  IV.  17.  9  Hen. 

'Where  the  sctrifedat  however  is  10  Co.  xi6«  b.    2  Inst.    * 

DOt  an  original,  distinct  and  independent  9 1  x  • 

proceeding,  bnt  connected   with,   and  ^  Moor,    915.    Noy,    xs 

fiHnung  a  part  of  the  proceedings  in  X52. 

anocber  action,  the  plaintiff,  it  seems,  is  '  2  Inst.  289.  Dyer,  177. 

CKdtkdto  coMihtrcoDiaa  a  panof  the  Car.  560.  x  Roll.  Abu  574 
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ictions,  where  the  whole  or  part  of  a  penalty  is  given  by  sta- 
tute to  a  common  informer* ;  as  apon  the  5  Eliz.  c.  4.  §  31. 
for  exercising  a  trade  without  having  served  an  apprentice- 
ibip ;  or  upon  the  statute  of  usury,  12  Ann.  stat.  2.  c.  16.  In 
these  and  such  like  cases  therefore,  the  plaintiff  is  not  entitled 
to  costs,  unless  they  are  expressly  given  him  by  the  statute ; 
bat  wherever  they  are  so  given,  he  is  of  course  entitled  to 
tbem. 

Where  singk  damages  are  given  by  a  statute,  subsequent  to 
the  statute  of  Gloucester^  in  a  new  case  wherein  no  damages 
were  previously  recoverable,  it  has  been  doubted  whether  the 
plaiatiff  shall  recover  costs,  if  they  are  not  mentioned  in  the 
itatote.  The  rule  in  PilfokTs  case*"  is,  that  he  shall  not :  and 
iccordingly  it  is  holden,  that  he  is  not  entitled  to  costs  in 
flare  impediP^  wherein  damages  are  given  by  the  statute  of 
TTettei.  2.  (13  Edw.  I.)  c.  5.  §  3.  But  the  rule  in  POfokTs 
case  is  contradicted  by  lord  Coke  himself'' ;  who  says,  that 
^  this  clause  (respecting  the  statute  of  Gloucester's  holding 
^  place,  tn  all  cases  where  a  man  recovers  damages),  doth 
^  extend  to  give  costs,  where  damages  are  given  to  any  de- 
*^  mandant  or  plajntiff  in  any  action,  by  any  statute  made 
'^  ^fler  this  parliament/'  And  the  rule  has  been  since  nar- 
rowed, by  several  modern  decisions ;  from  whence  it  may  be 
collected,  that  the  plaintiff  is  entitled  to  costs,  in  all  cases 
wliere  single  damages  are  given  by  statute  to  the  party 
gfievBif,  although  costs  are  not  particularly  mentioned  in  the 
lUtQte. 


•  tRoI.  Abr.  574.     I   Vent.   133.  i4o.aQd  see  Cro*  Car.36o.  Carth.a3z. 

wh.231.     I  Salk.  206.    Comb.  449.  Cowp.  367,8*  mUtf  911. 

SMod.  3^^.  S.  C.     I  Ld.  Raym.  172.  **  2  Inst.  289. 

^Vt.C.P.  2y.    Barnes,  124.  S. C.  •2Wa8.  91.    Barnes,  iji.S.C.    3 

^^^366.     iH.Blac.  to.    Bul.iVi.  Bur.  1723.    Say.  Costs,  lo.  S«C«    z 

^'•333*  Dumf.  Sc  East,  71.    6  Dnrnf.  &  East, 

^<oCo.  ii6.a.  355.    7Doraf.  Sc  East,  267.  bat  see 

*»Hen.  IV.  17.    27Heo.VL  10.  Cowp,  367^  8. 
'^Co.  116.  a.  2  Inst  289. 362*  Barnesp 
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In  several  of  the  foregoing  cases,  \yherein  costs  were  ik 
recoverable  by  the  plaintiff  at  common  law^  they  are  express! 
given  him  by  the  statute  8  &  9  W.  III.  c.  11.  §  3.  by  whic 
it  is  enacted,  that  ^'  in  all  actions  of  waste,  and  actions  i 
^*  debt  npon  the  statute  for  not  setting  forth  tithes,  wherei 
*^  the  single  value  or  damage  found  by  the  jury  shall  not  es 
^*  cieed  the  sum  of  twenty  nobles,  and  in  all  suits  upon  an 
**  writ  or  writs  of  scire  facias,  and  suits  upon  prohibHtiom 
*^  the  plaintiff  obtaining  judgment,  or  any  award  of  execa 
tion,  after  plea  pleaded  or  demurrer  joined  therein,  sbal 
likewise  recover  his  costs  of  suit ;  arid  if  the  plaintiff  shal 
^  becomre  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shal 
^  pass  against  him,  the  defendant  shall  recover  his  costs,  aiH 
^  have  execution  for  the  same  by  capias  ad  satisfaciendum 
**  fieri  facias,  or  elegit:*^  with  a  proviso^,  that  nothing  thereii 
contained  shall  be  construed  to  alter  the  laws  in  being  as  t 
executors  or  administrators,  in  such  cases  where  they  wer 
not  then  liable  to  the  payment  of  costs  of  suit.  And  afu 
judgment  by  default  in  debt  on  bond  to  secure  an  annuit; 
payable  quarterly,  zxxA  scire  facias  thereon,  suggesting  a  breac 
in  non-payment  of  a  qdarter's  arrears,  and  damages  assesse 
to  that  amount  on  the  statute  8  &9  W.III.  c.  11.  §8.  tt 
court  of  King's  Bench  held,  that  the  plaintiff  was  entitled  \ 
his  costs  on  the  above  section,  which  directs  a  stay  of  pr 
eeedings  on  payment  oi  future  damages  costs  and  charges,  t 
ties  quoties,  though  the  third  section  only  gives  costs  in  sci\ 
fhcias  after  plea  or  demurrer**. 

In  an  action  of  debt  for  the  penalty  of  the  statute  2  & 
Edw.  Yl.  c.  13.  for  not  setting  out  tithes,  with  a  count  fi 
the  single  value,  after  a  demurrer  to  the  declaration,  the  pa 
ties  submitted  to  arbitration,  and  the  arbitrator  awarded  tl 
single  value  to  be  less  than  twenty  nobles  (61.  V3s.  4df.);  tl 
court  held,  that  the  plaintiff  was  not  entitled  to  costs  6a  ti 
counts  for  the  penaky,  under  the  statute  of  8  &  9  W*  JI 
c.  11.  the  value  not  having  been  found  by  a  jury;  but  th< 

•$5.  JiiEwt,  387. 
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dlowed 

Tilae'. 


Oa  i  j>tit4Uft<etoii  bdng  ^tifed  to  ttte  eicde^iastioal  conrU 
[iitSQit  for  tttbe»>  it  is  enactbd  by  tbe  statute  !^  &  3  Eiw.  Yt. 
|tt8.  §  14.  that  '^  in  case  the  suggestion  be  not  proved  troet 
I*  bj  two  honest  and  sufficient  witnesses  at  the  least,  in  tbe 
eodrt  where  tbe  prohibition  shall  be  granted,  within  six 
flMmtbs  next  aflier  it  is  so  granted  and  awarded,  theti  the 
(irty  who  is  hindered  of  his  suit  in  tbe  ecclesiastical  cdtitt 
by  sach  prohibitioi),  ilhall,  dpoii  his  requ^t  tod  suit,  #ilfaGftit 
Mkj,  hhfe  a  consultation  granted  iti  th\&  ianie  cAse,  iii  the 
eotait  where  the  prohibition  was  granted ;  and  s^Afl  abo  r&« 
t$fi»  double  co^ts  and   dankagei,  against  the  party  thai 
iMhmed  the  prohibition,  to  be  isisigiirefd  or  a^^e^d  by  the 
eodrt  where  the  consultation  shtfll  be  ghinted."     Thts  act 
been  construed  id  extend  to  pfohibititfri^  m  suits  f6t  sfaittA 
as  well  as  great'' ;  and  the  six  nyotitfas  allo#ed  for  ^1rb<- 
tbe  Mt^gestion,  are  to  be  reckoned  by  calendar,  hot  hf 
DMnth^.     But  the  act   only  ap^lifes  t6  c&ies,  i/vhire 
[party  who  is  hindered  of  his  toit  hi  the  ^dde^itUMib^  cdUiA 
^Oe  pf6hibitioh,  acqoiesbe^  hi  it ;  atid  dM^d  thS  ^fty  db:. 
miog  it  idust,  within  sil^  cBtUtidAf  months,;  i^tiff  Hii  ifd^- 
il6€m,  by  the  depositions  of  t'rtro  #itnes^e4;  in  th«  codii  Whife'h 
irted   the  prohibition;  otherwise  fh^  pMtj  Mtfd6ttd OxOi 
fe  a  cdnsnltation,  and  doitble  coSti  hM  A^vMtgti :  RitS  thfe^ii- 
e,  where  a  plaintiff  is  put  t6  declare  iii  p^5h%]tidH,  dbfl 
Milted  at  the  assiles,  the  defetidMt  is  otily  ^dtitled  to  Ink 
fit  costs,  nnde^  the  sfMut^  8  fit  9  W.  Ilf.  t:  it;  ^  8.  and 
rto  dtpuMe  cdsts,  under  fbe  Si  &  3  Ei^w.  Tl.  h.  IS.  §  14^. 
b  doubtful  whether  the  writ  of  consultation  can  now  be 
Med    on  the   latter  statute* ;  and  if  the  six  months  be  un- 
Itood  to  relate  to  the  trial  only,  it  must  be  undfentood  with 


p^  Mftc.  lof.  auMtte^  B»fft4  ijo.        *  i  $  East,  574. 

I  lid.  Raym.  1x72.  ®  Sabar  y.  Gremwy',  T,  ii  G^.  III. 
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some  latitude,  as  in  the  case  of  suits  in  the  norlhern  counties 
or  of  prohibitions  issuing  in  Trinity  term*. 

The  rule  as  to  costs  in  prohibition^  on  the  statute  8  &  ( 
W.  III.   c.  11.   is,  that  the  plaintiff,  succeeding  ftfter  plai 
pleaded  or  demurrer  joined,  ought  to  have  his  costs  fromtiii 
time  of  the  suggestion,  or  first  motion  for  a  prohibition,  and! 
all  costs  incident   and  subsequent  thereto^.     And  where  tke 
defendant  pleaded  nothing  to  the  merits,  but  only  that  be  dil 
not  proceed   in  the  spiritual  court  after  the  prohibition,  tiic 
court  ordered  the  defendant  to  pay  the  plaintiff's  costs  of  the 
proceedings  in  prohibition*.     Where  the  defendant  in  prohi- 
bition lets  judgment  go  by   default,  the  plaintiff  is  entitled 
by  the  common  law,  to  a  writ  to  inquire  of  his  damages,  t9i 
the  contempt  in  proceeding  after  the  prohibition  deliverai 
and  of  consequence,  by  the  statute  of  Gloucester,  to  his  coitrf 
In  this  case  however,  the  plaintiff  is  only  entitled  to  colli 
from  the  time  that  the  rule  for  a  prohibition  was  made  ■  abn 
lutCj  as  the  defendant  could  not  possibly  be  in  contempt  bf 
for^ :  And  where  the  plaintiff  was  nonsuited,  it  was  hoUk| 
that  the  defendant  ought  only  to  have  the  costs  of  the  iMi 
Auit,  and  not  what  were  incurred  by  opposing  the  rule  to  tkst 
cause  why  the  writ  of  prohibition  should  not  be  granted'.   | 
judgment  be  given  for  the  plaintiff,  as  to  part  of  what  is  i 
issue,  be  is  entitled  to  costs,  although  a  consultation  be  gprantii 
as  to  the  residue* :  And  in  like  manner,  if  the  defendant  pij| 
vail  as  to  part,  he  is  entitled  to  costs'* :  But  it  seems,  that  i 
the  defendant  succeed  upon  demurrer,  he  is  not  entitled  I 
co8t.V  I  this  being  a  casus  omissus  out  of  the  statute.    Tfatf 
U  a  proviso  in  the  statute^,  that  it  shall  not  extend  to  exea 


■  Ptr  Bulkr,  J.  in  SaHer  ▼.  Gwem*  'Say. Costs,  137. 

way,  T.  ai  Geo.  IIL  K.  B.  <  2  Str.  1062, 3. 

^  Cas.  Pr.  C.  P.  X  !•  1  Str.  8s.  2  Str.  ^  Barnes,  1 38, 9. 

^  Cas.  Pr.  C.  P.  20.  ^§  J. 
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ion  or  administrators ;  and  hence  it  has  been  determined,  that 
io  prohibition  they  are  not  liable  to  the  payment  of  costs*. 

Od  moving  for  a  mandamus^  or  information  in  nature  of  a 
fM  warranto,  a  rule  is  either  granted  or  refused  in  the  first 
iMtance ;  and  if  a  role  to  shew  canse  be  granted,  it  is  either 
iMide  absolute  or  discharged  :  in  the  latter  case,  the  court  will 
ittcbai^  it  with  or  without  costs,  according  to  circumstances^ 
If  the  role  be  made  absolute,  a  mandamus  issues,  which  should 
ngolarly  be  returned ;  or  an  information  is  filed  by  the  master 
tf  the  crown  office,  in  nature  of  a  quo  warranto. 

At  common  law,  as  a  plaintiff  might  have  recovered  da- 
in  an  action  upOn  the  case  for  a  false  return  to  a  tiurn* 
r,  he  is  now  entitled  to  costs,  where  he  succeeds  in  such 
m,  by  the  statute  of  Gloucester;,  and  where  he  fails 
nuy  the  defendant  has  a  right  to  costs,  under  the  4  Jac  L 
»8^.  And  by  the  statute  0  Ann.  c  20.  after  reciting  that  di- 
persons  who  had  a  right  to  the  offices  of  mayors,  bailiffir, 
reeres,  and  other  offices  within  cities,  towns  corporate, 
^hs  and  places-within  that  part  of  Great  Britain  called 
rkmd  and  WaleSf  or  to  be  burgesses  or  freemen  of  such 
ies,  &c  have  either  been  illegally  turned  out  of  the  same, 
have  been  refused  to  be  admitted  thereto,  having  in  many 
..^.  the  said  cases  no  other  remedy  to  procure  themselves  to 
pe  respectively  admitted,  or  restored  to  their  said  offices  or 
jbwicbises  of  being  burgesses  or  freemen,  than  by  writs  of 
jgumdamusj  the  proceedings  on  which  are  very  dilatory  and 
■Kp^D^^^®  9  ^^  ^^  enacted,  that  ^^  as  often  as,  in  any  of  the  cases 
F  aforesaid,  any  writ  of  mandamus  shall  issue  out  of  th^ 
■  Queen^s  Bench,  the  courts  of  sessions  of  counties  palatine, 
»  or  any  of  the  courts  of  grand  sessions  in  Wales^  and  a  re«* 
^  torn  shall  be  made  thereunto,  it  shall  and  may  be  lawful  to 


I  •CaBm  Pr.  C.  P.  xsS.  Pr.  Reg.  ii8.  Bur.  780.  4  B«r.  1^6^^  on  4  ^  ^ar* 

laiBes,  1^7*  129.  S.  C*   3  East,toa*  nmio, 

^  3  Bur.  I453-  i  Dumf.  &  East,  596.  « Hull.  Coitf»  3S7, 8. 
|0j,  00  a  mandamwii  2  Str,  1039*    % 
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'^  B,nA  for  the  pergon  or  persons  suing  or  prooecnting  saoh 
<^  writ  of  7nandamu$f  to  plead  to,  or  traverse  sdl  or  any  tb^ 
^*  material  facts  contained  within  the  said  return ;  to  whict^ 
'^  'the  person  or  persons  making  such  return  shall  reply,  take 
^'  issue,  or  demur  ;  and  suck  further  proceedings,  and  in  saefi 
^^  manner,  shall  be  had  therein,  for  the  determination  thereof, 
^  as  might  have  'been  had,  if  the  person  or  persons  suing  suck 
'<  writ,  had  brought  his  or  their  action  on  the  case  for  a  false 
^^  feturn ;  and  if  any  i^sue  shall  be  joined  on  such  proceed* 
nigs,  the  person  or  persons  suing  such  writ  shall  andaay 
try  the  same,  in  such  place  as  an  issue  joined  in  suek  ie- 
tion  on  the  case  should  or  might  have  been  tried ;  and  in 
^*  case  a  verdict  shall  be  found  for  the  person  or  persons  tiiio|^ 
i*  sach  writ,  or  judgment  given  ibr  him  or  them  upon  9  dft>* 
^  murrer,  or  by  nil  dicit^  or  for  want  of  a  replication  or  oAsiT 
f  <  pleading,  he  or  they  shall  recover  his  or  their  damage 
<f  jcosts,  in  suck  manner  as  he  or  tkey  might  have  done  ia 
'f  action  on  the  case  as  aforesaid ;  such  costs  a^d  damages 
^  he  levied  by  ctipias  ad  satisfaciendum,  jfteri  Jacias,  or  elqjif  ^ 
^  and  a  peremptory  writ  of  maiuUtmus  shall  be  granted 
f^  out  deb^,  for  him  or  tkem  for  whom  judgment  skill 
f^  given,  as  might  have  been,  if  suck  return  had  been  adf«48^^ 
«  insufficient :  and  in  case  judgment  shall  be  given  for  thi^ 
^  person  or  persons  making  such  return  to  such  writ,  he 
^  they  ahall  recover  his  or  their  costs  of  suit,  to  be  levied  i: 
^'  manner  aforesaid." 

fiiit  no  provision  being  made  for  costs  by  this  statute,  wher^ 
the  writ  is  obeyed,  the  statute  12  Geo.  III.  c.  21.  after  recit-* 
ing,  that  although  a  writ  of  mandamus,  to  admit  any  person  t(> 
4he  franchise  of  being  a  citizen,  burgess  or  freeman  of  any  ; 
city,  town  corporate,  borough,  cinque  port,  or  place  witkk  J 
Mngland  or  Wales,  be  obeyed,  the  person  applying  for  tk  '^ 
same  is  nevertheless  put  to  great  trouble,  delay  and  expence^ 
and  tkat  by  t)b9  lawe  in  being,  in  many  easee,  no  provision  k 
made  for  giving  costs  to  the  party  si^ing^  out  any  such  writi 
where  the  same  is  obeyed  3  enactSj^  tha.^  **  where  any  person 
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^  entitled  to  be  admitted'  a  citizeify  birfgeM  ok  fiaeei* 
'  any  such  city,  &c«  and  shall  apply  to  the  mayor  or 
?rson^  officer  or  officers,  in  such  city,.  &c«  who  haire 

authority  to  admit  eitizeds^  bdrg^esHes'  thud  fr^eknen 

to  be  admitted  a  citizen^  burgiess  or  freeman  therd*^ 
I  shall  ^ve  notice^  specifying  the  Bfature  of  his  d^m) 

mayor  or  other  officer  or  officersi  that  if  he  dr  they 
>t  so  admit  such  person  a  citizen,  burg^e^  or  freeman^ 
one  month  from  the  time  of  such  notioe,  the  court  of 

Bench  will  be  applied  to,  for  a  writ  of  mandutnvs^ 
>el  such  admission;  and  if  such  mayor,  or  other  offi-  ' 
officers  shall,  after  such  notice,  refuse  or  neglect  ta 
uch  person,  and  a  writ  of  mandafhus  shitU  afteifwaird^ 
o  compel  such  mayor,  or  other  officer  on  officers^  ta 
iich  admission,  and,  in  obedience  to  such  writ^  socb 
shall  be  admitted  by  the  said  mayor,  or  other  officer 
^rs,  a  citi2en,  &c.  of  such  city,  &c«  then  suirh-  person 
mless  the  court  shall  see  just  cause  to  the  contrary,} 
inci  receive  from  the  said  mayor,  or  other  officer  or 

so  neg^lecting  or  refusing  as  aforesaid,  all  the  oosta 
;h  he  shall  have  been  put  in  applying  for,  obtaining 
ving  such  writ  of  mandamus,  and  enforcing  the  same, 
lie  to  be  made  by  the  court  out  of  which  sueh  writ 
rue,  for  the  payment  thereof,  together  with  the  costs 
jring  for,  obtaining  and  enforcing  the  said  rule ;  and 
lie  so  to  be  made,  shall  not  be  obeyed,  then  the  same 

enforced,  in  such  manner  as  other  rules  made  by  the 
irt  are  or  may  be  enforced  by  law." 

the  exhibiting  of  an  information  in  nature  of  a  qm 
the  relator  ought  to  enter  into  a  recognizance  in 
irosecute  the  same  with  effect,  &c.  pursuaivt  to  the 
&  5  IF.  &  M.  c.  18*.  And  if  he'  do  not  proceed  to 
in  a  year  after  issue  joined,  the  defendant  is  en- 
rostb,  to  the  extent  of  such  recognizance^    It  is-  also 


;6.  Carth.  503.  S.  C.  ^  Ca9.  temp.  Hardw.  %^J.  %  Sir.  1042. 
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enactedi  by  the  statute  0  Ann.  c.  20  §  o.  that  ^^  in  case  a 
''  person  or  persons,  against  whom  any  information  or  inf< 
''  mations  in  the  nature  of  a  quo  warranto  shall  in  any  oft 
*^  said  cases**  (which  have  been  already  mentioned,  in  treatii 
of  the  costs  on  a  writ  of  mandamu^,)  '^  be  exhibited  in  ai 
**  of  the  said  courts  of  Queen*s  Bench,  &c.  shall  be  found 
adjudged  guilty  of  an  usurpation  or  intrusion  into,  or  qi 
lawfully  holding  and  executing  any  of  the  said  offices  ( 
^^  franchises,  it  shall  and  may  be  lawful  to  and  for  the  sai 
^  courts  respectively,  as  well  to  give  judgment  of  owk 
^*  against  such  person  or  persons,  of  and  from  any  of  the  sal 
^^  offices  or  franchises,  as  to  fine  such  person  or  persons  re8pe< 
^^  tively,  for  his  or  her  usurping,  &c.  any  of  the  said  offices  ( 
^'  franchises ;  and  also  to  give  judgment,  that  the  relator  < 
*^  relators  in  such  information  named,  shall  recover  his ) 
*^  their  costs  of  such  pro^cution ;  and  if  judgment  shall  I 
^'  given  for  the  defendant  or  defendants  in  such  informatioi 
^'  he  or  they  for  whom  such  judgment  shall  be  given,  sba 
<<  recover  his  or  their  costs  therein  expended,  against  such  r 
'^  lator  or  relators ;  such  costs  to  be  levied  in  manner  afor 
«*  said/* 

This  statute  is  confined  to  corporate  offices^  But  in  tl 
cases  to  which  it  applies,  if  any  one  of  several  issues  on  a  ft 
warranto  information,  be  found  for  the  prosecutor,  upon  whic 
judgment  of  ouster  is  given,  he  is  entitled  to  costs  on  all  tl 
issues^  The  prosecutor  of  an  information  in  nature  of  a  fi 
warranto  shall  pay  costs  on  this  statute,  for  not  proceeding  I 
trial  according  to  notice"*.  And  a  defendant  in  execution  fi 
the  contempt,  and  for  costs  on  a  quo  warranto  information, 
entitled  to  be  discharged  under  the  lord*s  act*.  Lastly,  it 
observable  that  by  the  statute  32  Geo.  111.  c.  dtf.  which  giv 
the  defendant  a  right  to  plead  the  statute  of  limitations,  k 


•  Anii,  979, 8o,  *  i  Str.  33,  Say.  Rq^. 

^  I  Bar.  402.  I  Blac.  Rep.  93.  S.  €•  817. 

od  see  9  East,  469.  ante,  704.  «  4  Durof.  8:  East,  809. 
^  1  Durof.  8l  Cast,  453. 
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to  an  ioform^tion  in  nature  of  a  quo  warranto^,  ^'  if  upon  the 
^  trial  of  such  information,  the  issue  joined  upon  the  plea 
^'  aforesaid  shall  be  found  for  the  defendant  or  defendants,  or 
"  any  of  them,  he  or  they  shall  be  entitled  to  judgment,  and 
^  to  such  and  the  like  costs,  as  he  or  they  would  by  law  bava 
j|  *^  been  entitled  to,  if  a  verdict  and  judgment  had  been  given 
^  for  him  or  them  upon  the  merits  of  his  or  their  title.  Pro- 
"  Tided  always,  that  in  every  such  case,  the  prosecutor  of 
"  mch  information  may  reply  to  such  plea,  any  forfeiture,  sur- 
'^  render  or  avoidance  by  the  defendant,  of  such  office  or 
'^  franchise,  happening  within  six  years  before  the  exhibition 
"  of  such'  information ;  whereon  the  defendant  may  take  issue, 
*  and  shall  be  entitled  to  costs  in  manner  aforesaid.'* 

The  plaintiff  *s  general  right  to  costs  being  settled  and  es- 
taUisbed  as  before-mentioned,  upon  the  footing  of  the  statute 
of  Gloucester^  has  been  since  altered,  restrained  and  modified, 
1^  subsequent  statutes.  The  first  statute  that  restrained  the 
ptaintifif's  right  to  costs,  was  the  43  Eliz.  c.  6.  (extended  to 
WaleSf  and  the  counties  palatine^  by  the  11  &  12  IF.  III.  c. 
9.) ;  by  which  it  is  enacted,  that  "  if  in  any  personal  action, 
*  to  be  brought  in  any  of  her  majesty's  courts  of  Westminster^ 
^  not  being  for  any  title  or  interest  of  lands,  nor  concerning 
\f^  the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery, 
'^  it  shall  appear  to  the  judges  of  the  same  court,  and  be  so 
**  signified  by  the  justices  before  whom  the  same  shall  be 
*  tried,  that  the  debt  or  damages  to  be  recovered  therein  shall 
^  not  amount  to  the  sum  of  forty  shillings ;  that  in  every  such 
■*  case,  the  judges  or  justices  before  whom  such  action  shall 
^  be  pursued,  shall  not  award  to  the  plaintiff  any  more  costs 
»  than  the  sum  of  the  debt  or  damages  so  recovered  shall 
P  amount  to,  but  less  at  their  discretion/*  The  intention  of 
lilts  statute  was  to  confine  trifling  actions  to  inferior  courts^ ; 
and  a  certificate  may  be  granted  upon  it,  at  any  time  after  the 


*  jtnie,  704.  ^  Gilb.  Eq.  Rep.  196.  Gilb.  C.  P.  261,  2. 
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tariid  of  the  earned    T^e  ^t  ins|;ai»0e  of  ^  ceofti^jCaAf^  beii 
graqted  upoa  thU  atatuteiy  ma&  ip  tbe  pa^  9C  I^At^  X«  i$!?ii< 
S.  17  £r6a  II. ;  wbeveip  U^i^,  Cb>  J.  certified  in  ai^  action  { 
taking  aand^ :  since  wbioh  timQ,  th^p^  hjaive  beea  several  i 
stances  of  suck  certificates^     Where  11  sta;ttrte  probibiU  an  m 
and  gives  damages  for  tb^  violation,  witb  coaiiMi  qf  sait»  it  doi 
not  take  away  the  jadge'a  power  to  certify,  uoder  43.  J5/^  c.  i 
that  the  damf^ges!  are  less  tja^ajo  forty  st^illiqgfif*.     And  a  c^rtU 
cate  may  be  granted  upoo  this  stiSitute,  in  9»  act,iqqk  q^.  th 
case  for  an  injury  done  to.  the  pli^intiff *s  righ|^  of  copcHQQn>;  h 
digging.  tarf^isT ;  or  in.  an.  action  of  i^sault,  battery  aiu}  up 
prison ment,  if  no  actual  battery  b^  proye4^:  and  Qven  ii;f 
battery  be  proved,  this  will  not  prevent  the  judg$  from  certi* 
fying  with  respect  to  the  imprisonment,  under  the  43  Eliz.. 
and  though  be  cannot  certify  as  to  tbe  baUery,  yet  the  plain- 
tiff will  not  be  entitled  to  full  costs  for  that,  unless^  the  judge 
certify  under  tbe  29  &  23  Gar.  II.  c^  9^.     If  there  be  a  certi- 
ficate upoa  this  statute,  the  plajntiff,  we  have  seen^,  shall  not 
have  the  costa  of  any,  plea  pleaded  witb  leave  of  tbe  court 
although,  the.isaue  thereupon  joined  be  foui^d  for  him,  and  th^ 
judge  have  not  certified  that  tbe  defendant  h^^d,  a  probable 
cause  for  pleading  the  matter  therein,  pl^^ded,     But  as  the 
judges,  for  a  long  time,  were  uqwilling  to  cei:tjfy  upon  this 
s|;atute,  thinking  it  hard  to  deprive  a  plaintiff  of  his  right  tc 
costs,  merely  because  he  had  resorted  to.  a  superior  court 
when  perhaps  he  could  not  have  obtained  justice  in  an  inferioi 
one,  tbe  legislature  was  obliged  to  interpose  its  autborityt  stil 
farthento  guard  against  trifling  and  vexatious  actions* 

Thus,  by  the  3  Jac.  I.  c.  15.  §  4  it  is  enacted^  that  '^  i 
^^  in  any  action  of  debt,  or  action  upon  the  cas^.upon  a^  as 


■  Say.  Costs,  18.  3  Dornf.  Sc  East,  ^  i  Taunt*  400* 

38.  C^J*  *  8  East,  294. 

*»  a  Str,  1232.  1  Wils.  93.  S.  C,  3  '  i  New  Rep.  C.  P-ajJ. 

Wils.  325.  «  2  New  Rep.  C.  P.  47  x  • 

^  Same    cases ;    Saj.    Rep.   250.    2  ^^t^h  708. 
Wils.  258.  3  Durnf.  &  East,  37, 
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«  mmml  for  the  recover;  of  any  ^ebt,  to  be  sued  oc  pio^ 
^  aecatad  against  anjc  citksen  and  freeman  of  the  city  of  Lotk^ 
^  doRy  or  any  other  person^  being  a  victusdler,  tradesman  or, 
^  hbooring  man»  inhabiting  wiihin  the  said  city  or  the  liber* 
« t|es  thereof,  in  an^y  of  the  king's  courts  ajt  Westminster^  or 
^  ebewhere  out  of  the  court  of  requests  for  the  same  city^  it, 
^  shall  appear  to  the  judge  or  jjidges  of  the  court  where 
*  inch  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be 
**  recovered  by  the  plai/itiff  shall  not  amount  to  the  suid  o€ 
^  forty  sbiUingSy  and  the  defendant  shall  duly  prove,  either  by 
"  mfficient  testimony,  or  his  own  oath,  that  at  the  time  o£ 
^.  Gcunmencing  such  action,  the  defendant  was  inhabiting  ap4 
^  resident  iu  the  city  of  London,  or  the .  liberties  thereof,  the^ 
'^sakl  judge  or  judges  shall  not  allow  to  the  plaintiff  apy 
^  CQit&of  suit,  but  shall  award  the  plaintiff  to  pay  so  much, 
^  (Nrdinary.  costs  to  the  defendant,  as  the  defendant  shall  justly. 
^  prove,  before  the  saidjadge  or  j.udges>.it  hath  truly  cost  him^ 
^  in  defence  of  the  suit/' 

The  jurisdiction  of  the  court  of  requests  for  London  was> 

€iteoded,  by  the  14  Geo.  II.  c.  10.  to  <^  every  citizen  and  free- 

^  BttQ  of  the  city  of  London^  and  every  other  person  and 

"-  persons,  inhabiting  within  the  said  city  or  its  liberties,  and^ 

^  ibo  to-  persons   renting  or  keeping   any  shop,  shed,,  stall. 

^  er  steodf,  or  seeking  a  livelihood  there,  who    have  debts. 

^  oiRing-  them,  not  exceeding,  the  sum  of  forty  shillings,,  by^ 

''any   person  or  persons  inhabiting  or  seeking  a  livelihood* 

**  ifithio  the  said  city  or  it^.  liberties^  during  their  respective. 

iohabitaAcy  or  seeking  a  livelihood,  as  aforesaid*/'     And  by 

(fee  3Q  &  40  Geo.  ITI.  c.  civ^^  it  was  still  further  extended  to 

^  dabta  not.  exceeding  the  sum  of  52/  due  to  any  person  or 

'^  penmis,.  whether  residing  within  the  city  of  Londom  on  else- 

^  where,  or  to  bodies  politic  or  corporate,  and  fraternities  or 


•  See  5  Durnf.  ^Eatt,  $35*  i  Bast, ,  not  from  the  pasnog  of  the  act,  which 
I  ji|.  (a.)  S.  C.  cited.  was  on  the  9th  of  Jufy  preceding.  2  East, 

^  This  act  of  parliament  took  effect    13$. 
Srom  the  30th  of  September  z?oO|  and        f  $  2* 
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<<  brotherhoodsi  whether  corporate  or  not  corporate,  from  i 
person  or  persons  residing  or  inhabiting  within  the  s 
city  or  its  liberties,  or  keeping  any  house,  warehouse,  sh 
shed,  stall  or  stand,  or  seeking  a  livelihood,  or  trading 
**  dealing  within  the  same  city  or  liberties*.  And  if  any  act 
'^  or  suit  shall  be  commenced  in  any  other  court  than  1 
*'  said  court  of  requests,  for  any  debt  not  exceeding  the  st 
"  of  6/.,  and  recoverable  by  virtue  of  the  former  acts,  or 
^  this  act,  in  the  said  court  of  requests,  the  plaintiff  or  plai 
^'  tiffs  in  such  action  or  suit,  shall  not,  by  reason  of  a  verdi 
'*  for  him,  her  or  them,  or  otherwise,  have  or  be  entitled 
<*  any  costs  whatsoever;  and  if  the  verdict  shall  be  givt 
^^  for  the  defendant  or  defendants  in  such  action  or  suit,  ai 
**  the  judge  or  judges  before  whom  the  same  shall  be  tri( 
**  or  heard,  shall  think  fit  to  certify  that  such  debt  ought 
**  have  been  recovered  in  the  said  court  of  requests,  th( 
^<  such  defendant  or  defendants  shall  have  double  costs,  ar 
^<  shall  have  such  remedy  for  recovering  the  same,  as  any  d 
**  fendant  or  defendants  may  have  for  his  her  or  their  costs,^ 
**  any  cases  by  law^" 

This  act  of  parliament  has  been  construed  to  extend  to  t 
action  of  debt  for  less  than  Jive  pounds,  on  the  judgment  of 
superior  court^.  And  the  court  of  requests  have  jurisdictic 
under  it,  over  a  contract  for  the  retention  of  tithes  by  tl 
tenant,  th^  value  of  which  was  under  51.;  and  therefore 
the  vicar  sue  for  the  same,  and  recover  less  than  51.  upon 
count  in  assumpsit  on  a  quantum  valebant^  the  defendant  mi 
enter  a  suggestion  on  the  roll,  stating  that  he  was  a  freemt 
and  inhabitant  of  the  city  of  LondoUy  trading  there  at  tl 
time  he  was  served  with  the  writ,  for  the  purpose  of  oustir 
the  plaintiff  of  his  costs^.     The  criterion  in  these  cases  is  tl 


a  $  $.  Jhe  pounds,  on  a  judgment  of  the  cot 

^  §  11.  of  requests  for  London.    Sed  qusn^  wl 

e  2  Boe.  Sc  Pul.  588'.  but  fee  3  Etp.  tber  the  plaintiff  would  have  been  c 

Rep.  280.  where  an  action  of  ddi  was  titled  to  costs  in  such  action  ? 

brought  in  a  superior  court,  for  lest  than  '  5  East,  194. 
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mm  recovered  by  the  verdict :  and  if  that  be  under  5/.,  the  de- 
fendant is  entitled  to  a  suggestion  for  costs,  though  the  action 
was  brought  for  the  recovery  of  a  larger  sum*. 

There  are  some  distinctions  deserving  notices  between  the 
fermer  acts  of  parliament,  for  the  recovery  of  small  debts  in 
London,  and  the  39  &  40  Geo.  III.  c.  civ.     By  the  former 
lets,  the  court  of  requests  had  no  jurisdiction  in  a  suit,  unless 
both  the  plaintiff  and  defendant  were  resident  within  the  city^; 
Vot  this  is  not  necessary  under  the  39  &  40  Geo.  III.  c.  civ. 
which  extends  the  jurisdiction  of  the  court  to  debts  not  ex- 
ceeding 51.  due  to  any  person  or  persons,  whether  residing 
within  the  city  or  elsewhere.     It  is  necessary  however,  under 
the  latter  act,  that  the  defendant  should  be  a  person  residing 
or  inhabiting   within  the  city  or   its  liberties,  or  keeping  a 
luxise,  &c.  or  seeking  a  livelihood  there :  and  if  a  party's  re- 
lideoce  be  out  of  the  jurisdiction  of  the  court  of  requests  for 
jLosdra,   his    occasionally  underwriting  a  policy   at  LhytTs 
coffee-house,  where  he  has  a  seat,  is  not  a  seeking  his  liveli- 
hood within  the  city,  so  as  to  subject  him  to  the  jurisdiction 
of  the  court :  it  must  be  followed  as  a  trade  or  business"".     So 
where  a  defendant  resided  in  Middlesex,  and  kept  a  warehonse 
in  the  city  of  London^  jointly  with  another  person,  but  told 
the  plaintiff  that  he  did  not  keep  the  warehouse,  and  the  plain- 
tiff|  upon  enquiry  in  the  neighbourhood  where  it  was,  could 
obtain  no  intelligence  respecting  him;  the  court  of  Common 
Pleas  would  not,  under  the  above  act  of  parliament,  exempt 
the  defendant  from  payment  of  costs,  on  the  ground  of  the 
Terdict  being  under  ^re  pounds,  and  that  he  ought  to  have  been 
somiDoned  to  the  court  of  requests^.     So  a  market  gardener, 


*  1  Ttont.  i69,  ton,  and  received  orders  there  for  hit  ba- 
^  %  H,  Bbc  •  220.  tinets  ;  the  court  of  Common  Pleat  held* 

*  S  Eifh  Rep.  19.  and  tee  i  Smith  R.  that  he  was  within  the  jurisdiction  of  the 
3)4.  court  of  requests  for  the  city  of  LtmJmh 

*  I  New  Rrp.  C.  P.  153*  But  where  though  he  slept  and  resided  in  SsirfA- 
*  F^nofi  rented  a  counting  house  in  the  warL  5  Taunt.  648«  x  Marsh.  269. 
^^Lmukn,  jointly  with  another  per-  S.  C. 
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who  rented  a  stand  with  a  shed^  oyer  it  in  Fleet  Marketf  ait  an- 
anoaaL  ieat»  which  he  oc;cupie4  thcea  times,  a  week^  onr  mailBet 
daysi  till  ten  o'clock  ia  the  morningy  after  i^hich,  and  on  allr 
other  days,  it  was  occupied  by  others,  was  held  not  to  keep  a 
stand,  within  a  meaningr  of  the  London  court  of  requests  act, 
so  as  to  be  privileged  to  be  sued  there  for  a  debt  under  fice 
pounds^.  And  in  a  late  case,  a  person  plying  as  a  porter  in 
the  city  of  London^  and  resorting  to  a  house  of  call  there,  bat 
not  lodging  in  the  city,  was  holden  not  to  be  a  person  seeking 
hift  livelihood  in  LondoUf  within  the  meaning  of  the  above 
act^.  It  became  a  question  in  one  case%  which  was  not  de-^ 
cided>  whether  the  clerk  of  a  solicitor,  attending  at  bis  master's 
office  within  the  city,  dunng  the  hours  of  business  throagjboat 
the  day,  but  lodging  in  Middlesex,  should  be  said  to  seek  a 
livelihood  in  Lat^danf  within  the  meaning  of  the  act :  But  in 
a  subsequent  casef,  the  court  held,  that  a  husband  domiciled 
in  Middlesex,  where  his  wife  carried  on  business,  though  he 
was  employed  as  a  clerk  iq  the  office  of  solicitors  in  London^ 
ia  not  privilegied  to  be  sued  only  in  London,  as  a  person  see- 
ing his  livelihood  there ;  for  that  means  seeking  the  whole  of 
his  livelihood  within  the  city.r 

It  should  also  be  observed^  that  under  the  former  acts,  the 
plaintiff  is  not  only  prevented  from  recovering  his  costs,  upon 
a  suggestion  that  the  debt-  is  under  forty  shillings,  but  shall 
pay  costs  to  the  defendant :  but  the  statute  39  &  40  Geo.  IIL 
c.  civ.  only  prevents  the  plaintiff  from  recovering  his  costs,  on 
a  verdict  in  his  favour  for  less  tban^ve  pounds^  and  does  not 
give  any  costs  to  the  defendant;  though  if  a  verdict  be  given 
for  the  latter,  he  is  entitled  by  the  act  to  double  costs»  on  the 
judge^s  certifying  that  the  debt  ought  to  have  been  recovered 
in  the  court  of  requests. 

The  ctmtt'  of  requests-  in  London  having  been  fbund  ex- 


*  aEji#tf.35&  ^  i6£aBt,.i47«  aodae^  i;  Ettt,  647. 

^  2  Tamit;  196*  fi9tif  989.  4t. 

^  13  East,  z6i. 
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tremely  beneficial,  courts  of  a  shnflar  nature  were,  towards 
the  end  of  the  last  Teign,  established,  by  act  of  parliament,  in 
Tarions  districts,  in  and  about  the  metropolis ;  as  in  the  town 
and  borough  of  Southwark,  &c.  by  the  22  Geo.  II.  c.  47.  (ex- 
plained and  amended  by  the  32  Geo.  it.  c.  0.) ;  in  the  city 
and  liberty  of  Westminsser^  and  part  of  tlie  duchy  of  iMucasier, 
by  the  23  Geo.  II.  c.  27.  (explained  and  amended  by  the  24 
Greo.  II.  c.  42.) ;  and  in  the  Tower  ItamktSj  by  the  28  Geo.  II. 
c  30.     The  county  court  of  Middlesex  was  also  put  on  a  dif- 
ferent footing,  by  the  23  Geo.  II.  c.  33.  for  the  more  easy 
and  speedy  recovery  of  small  debts.  And  in  the  present  reign, 
the  jurisdiction  of  these  courts  has  in  several  instances  been 
extended  to  sums  not  exceeding  five  pounds ;  as  in  London^ 
by  the  39  &  40  Geo.  III.  c.  civ.  before  mentioned ;  in  SoMh- 
warhf  and  the  East  half  hundred  of  Brixton^  by  the  46  Geo. 
m.  c.  Ixxxvii. ;  in  Birmingham^  by  the  47  Geo.  III.  sess.  1. 
c.  xiv. ;  and  in  Manchester ^  by  the  48  Geo.  III.  c.  xliii.    And 
in  the  city  of  Bath  and  its  environs,  the  jurisdiction  of  the 
court  of  requests  has  been  extended  to  sums  not  exceeding 
ten  pounds,  by  the  statute  45  Geo*  III.    c.  ixvii.      In  the 
construction  of  the  statutes  22  Geo.  II.  c.  47.  and  46  Geo.  II. 
c  ktxxvii.    it  has    been  holden,  that  if  a  defendant  lodge 
within  the  jurisdiction  of  the  court   of  conscience   act  for 
Samthwark^  he   is  entitled  to  the  benefit  of  the  statutes;  al- 
tfioag'h  he  carry  on  his  business,  and  the  goods  were  delivered 
out  of  the  jurisdiction,  and  the  plaintifi^  had  no  knowledge  of 
his  lodging  within  it,  till  after  the  process  was  sued  out*. 
And  no  person  to  whom  a  debt  is  owing,  not  exceeding  five 
poaads,  and  recoverable  by  the  statutes  25  Geo.  II*  c.  34.  & 
47  Geo.  HI.  sess.  1.  c.  xiv.  from  any  person  resident  within 
the  jurisdiction  of  the   Birmingliam  court   of  requests,   can 
recover  costs,  if  be  sue  elsewhere  than  in  that  court  3  where* 
soever  the  plaintiff*  may  reside,  or  the  cause  of  action  accrue\ 

In  the  above  acts  of  parliament  there  are  exceptions^  relating 
to  particular  causes^  and  persona^  of  whiob^  and  over  i^hom 


•  15  Ean,  647. .  ^  4  Taunt,  i  jo. 
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the  courte  have  no  jurisdiction.  Thos,  in  the  3  Jac.  I.  c.  15. 
there  is  an  exception  or  proviso*,  that  ^'  it  shall  not  extend 
^  to  any  debt  for  rent^  upon  any  lease  of  lands  or  tenementii 
or  any  other  real  contracts^  nor  to  any  other  debt  that  shall  ^ 
arise  by  reason  of  any  cause  concerning  a  testament  «j 
'^  matrimony,  or  any  thing  concerning  or  properly  belonging, 
<<  to  the  ecclesiastical  court,  although  the  same  be  under  forty 
*^  shillings."  And  there  is  a  similar  exception  in  the  court  of 
conscience  acts  for  Westminsta^j  and  the  Tower  hawktfi 
and  in  the  act  for  Sauthwark^.  there  is  a  clause,  that  it  shil 
not  extend  to  any  debt  for  any  sum,  being  the  balance  of  ii 
account  on  demand,  originally  exceeding  five  pounds*, 
exception  in  the  London  act,  has  been  extended  to  an  actii 
for  use  and  occupation^:  and  the  court  of  conscience 
there  does  not  extend  to  cases,  where  the  plaintiff  recoT< 
less  than  the  limited  sum,  in  a  special  action  on  the  case,  hi 
the  breach  of  an  agreement';  or  in  an  action  on  the  cad 
for  negligence,  in  driving  the  plaintiflTs  carriage,  contrary  (il| 
an  implied  assumpsit^.  Nor  does  the  jurisdiction  of  the  coarli| 
of  conscience  extend  to  contracts  made  on  the  high  seai^i 
Also  it  is  a  constant  and  invariable  rule,  that  none  of  thii 
court  of  conscience  acts  extend  to  cases,  where  the  sum  ra- 
covered  is  reduced  under  the  limited  amount,  by  means  of  a 
set  ofF^,  or  tender^  And  if  a  debt  originally  above  Jki 
pounds,  be  reduced  under  that  sum  by  partial  payments,  il 
is  within  the  exception  of  the  Southwark  act*.  But  in  general 
where  ihe  reduction  is  made  by   payments  in   part*,  or  th 


*  f  6«  and  net  the  sutute  39  ft  40        ^  i  Taunt.  396. 
(veo.  IIT.  €•  104.  ^  II.  I  Smith  R.        '  i  Bot.  Sc  Pol.  223. 

996»  ^2Str.   1191.   I  Wilt,    19.  S.C.  i 

^aa  Gto.  II.  c.  47,  j  16.  Wilt.  68.  Barnet,  470.  S.C.  3  Will 

^  Doug.  24$.  48.  Saj.  Coatt, 65.  S.C.  z  Boa. &  Vt 

'46  Geo.  III.  c.  LXXVII.  223. 
*$  IS.  'Doug.  448,9. 

'Doug.  244,  audi  tc€  13  Eaat,  i6i*        *  1  Tauou  60. 
tat  it  ia  othcrwiae  is  MUUbwm.   2  Bot.        "'Baruea,  353.  4  Bur.  2133.  8  Eat 

h  PtL  29.  a8.  347.  but  aee  I  Boa.  A  N.  2t] 

*  5  Daraf.  A  Eaat»  529.  ami.  cmtru. 
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defence  of  infancy*,  the  plaintiff  is  not  entitled  to  costs,  where 
tlie  damages  are  under  the  limited  amount.    And  where  a 
demand  for  plumber's  work  and  materials,  to  the  amount  of 
^ht  pounds,  was  reduced  bel'ow^t>e  pounds,  by  the  plaintiff's 
taiuDg  and  allowing  for  the  old  lead,  the  court  of  King's 
JBeDch  held,  that  the  plaintiff  was  not  entitled  to  his  costs 
mder  the  Sauihwark  act** ;  and  that  this  was  not  a  demand 
Tedaced  below  five  pounds  by  balancing  an  account,  within 
the  exception  of  the  twelfth  section*.     ^  where  the  plaintiff 
is  ttsmmpiit^  recovered  less  than^e  pounds,  upon  the  balance 
of  an  account,  which  contained  items  both  on  the  debet  and 
credit  side,  the  defendant  was  allowed  to  enter  a  suggestion 
on  the  roll,  to  deprive  him  of  his  costs,  on  the  London  act**. 
And  it  is  no  objection  to  entering  a  suggestion  on  that  act, 
that  the  plaintiff  believed  he  had  a  cause  of  action  for  more 
thmfive  poundi^.    It  is  not  a  sufficient  ground  for  refusing  a 
iiggostion,  under  the  22  Geo.  II.  c.  47.  that  a  court  of  con- 
icieoce  has  no  authority  to  try  a  question  of  bankruptcy': 
iad  where  a  cause  is  referred  to  arbitration,  and  the  costs 
ve  directed  to  abide  the  event  of  the  suit,  the  plaintiff,  we 
kive  seenS  is  nbt  entitled  to  them,  if  it  appear  by  the  award 
liuAhis  original  demand  was  under  forty  shillings,  and  he 
ttiglit  have  recovered  it  in  a  court  of  conscience. 

The  court  in  one  instance  permitted  a  suggestion  to  be  en- 
totd  on  the  roll,  in  an  action  brought  by  an  administrator^ : 
«A  in  an  action  brought  against  an  executor,  they  refused 
i^'>  paying,  it  could  not  be  meant  to  g^ve  the  court  of  con- 
science  a  jurisdiction  over  executors;  and  that  if  there  was 
^  express  exception,  there  was  one  implied  from  the  nature 
treason  of  the  thing.     An  attorney,  when  plaintiff,  is  not 


'HEttt,  30f.  ^Afite,2ji. 

4^  Geo.  III.  c.  8;.  ^  Doug.  246.  and  see  i  Boi  &  Pul. 

^<4Eatt,344.  ift, 

1  Hade  ft  Sel.  393.  « Doug.  263.  Scat.  14  Geo.  11.  c.  io« 

^  *  Mmh.  145.  J  Durnf.  St  East,  535.  Id.  529. 
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obliged  to  mie  for  a  debt  nndet  five  potmds,  in  tbe  court  of 
reqaests  for  London^;  and  iii^eti  defendant,  is  not  subject  to 
the  jarisdiction  of  the  county  court  of  MiddleseAf":  but  in 
London,  Westminsterf  and  the  Tower  hamletSj  he  fs  expressly 
subjected  thereto^  And  where  a  person  is  sued  in  a  superior 
court,  for  a  debt  nnder  forty  shillings^  he  may  move  the  court 
to  stay  the  proceedings^. 

The  mode  of  taking  advantage  of  these  statutes  is  by  pled, 
rnggestian,  or  motitm.  Where  there  is  a  prohibitory  clausie  ili 
the  act»  declaring  that  ^'  no  action  for  any  debt  under  forty 
^  shillings,  and  recoverable  in  the  court  of  requests,  shall  be 
'^  brought  against  any  person  within  the  jurisdiction  thereof, 
^<  in  any  other  court  whatsoever,''  as  in  Westminster,  the 
proper  mode  of  taking  advantag'e  of  the  act  is  by  pleading 
it,  or  giving  it  in  evidence  under  the  genelral  issue^:  Atid  if 
that  mode  be  not  adopted,  the  court  will  not,  after  verdiett 
enter  a  suggestion  on  the  record,  that  the  defendtot  Kv^ 
within  the  jurisdiction,  or  stay  the  proceedings^.  The  ^ottelh 
hamkts  act  has  the  same  prohibitory  clause;  and  though  it 
g^ve  no  form  of  plea,  yet  it  may  be  pleaded,  or  the  fa&ts 
which  bring  a  case  within  it  may  be  g^ven  in  evidence  nnddr 
the  general  issue,  to  nonsuit  the  plaintiff  %  or  obtain  a  ven£ct 
against  him^.  In  the  London  act,  as  well  as  in  the  acts  for 
Southwark  and  Middlesex,  there  is  no  such  prohibitory  clause; 
and  therefore  the  proper  mode  of  proceeding  upon  these  atts 
IS,  for  the  defendant  to  apply  to  the  court  by  affidavit',  for 
leave  to  enter  a  suggestion^  on  the  roll,  of  the  facts  necessary 


»  7  Ean,47.  3  Smith  R.  52.  S.  C.  faj.  S.  C.  cited.  Turtm  y.  Cismitn, 

^  a  Wil8.   4a.   Doug.  380;    3  Bur.  M.  43  Geo.  III.  K.  B. 

1 583.  semb.  contra;  and  see  2  Bos.  &  >2  H.  Blaq*  352* 

Pul.  39.  **  I  Easty  3(;2. 

*  Anie,ii.  *  Append.  Chap.  XXXVUI.  J  i.  4. 

*  jtnU,  $41,2.  and  for  the  rule  of  court  for  entering  the 
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to  entitle  him  to  the  benefit  of  the  act*:  which  suggestion 
may  be  traversed,  or  demurred  to^ :  And  where  the  plaintiff 
demarred  to  the  su^rgestion,  which  was  adjudged  against 
him,  the  costs  of  ihe  application  were  allowed,  as  well  as  of 
the  trial  and  former  prG^ceedings%  though  not  strictly  speaking 
costs  of  the  defence. 

The  application  for  leave  to  enter  a  suggestion  should  be 

made  before  final  judgment  signed^:    and   the   affidavit  in 

support  of  it  must  state  that  the  parties  were  within  the  juris- 

diction*  when  the  cause  of  action  arose* ;  and  in  Middlesex, 

it  should   be   sworn,  that  the    defendant   was  liable  to  be 

smnmoned  to  the  court  of  requests^;  but  this  does  not  seem 

to  be  necessary  in  London*.     After  judgment  by  defanlt,  and 

damages  a^^sessed  under ^t*^  pounds  upon  a  writ  of  inquiry,  a 

lUggeKtion  cannot  it  seems  l)e  properly  entered  on   the  roU^; 

but  the  defendant  may  come  into  court,  under  the  London  act, 

tpd  move  to  stay   proceedings,  on  payment  of  the  damages 

awcaocd,  without  costs':  and  the  distinction  is  said  to  be  this; 

that  where  the  intent  is  to  call  upon  the  other  party  to  pay 

costs,  it   is  necessary    to  enter  a  suggestion  ;  but  where  the 

mtent  is  to  exonerate  the  party  applying,  and  the  other  party 

is  not  entitled  to  costs,  a  motion   is  sufficient  to    take  them 

r 

i  fixHD  him^  It  is  however  too  late  for  the  defendant,  in 
the  term  after  judgment  signed  and  execution  levied,  to  apply 
to  enter  a  suggestion  on  the  roll,  to  deprive  the  plaintiff  of 
his  costs,  if  he  could  have  applied  in  the  same  term^ 

By  the  21  Jac.  I.  c.  16.  it  is  enacted,  that  ^^  in  all  actions 
**  upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted 

•  I  Sir.  47.  50.  a  Str.  1120.    1191.        '2  H.  Blac.  356. 
:  Banes,  353.  470,  71.    Say.  Rep.  273.        g  2  Taunt.  169. 
\  9iy.  Cosu,  64.  S.  C.  2  Wils.  68.  Baraee,        ^  x  Str.  46. 
^  470.  S.  C.  Doug.  244.  '  8  East,  239.  and  see  2  H.  Blac.  351. 

^  Bsuroes,  471.  2  H»  BUc.  3  {4,  2  l^s.  8c  Pul.  588. 

c  2  Str.  1 120.  ^  X  Taunt.  397.  ficr  Best,  Serjeant. 

« 2  H.  Blac.  354.  8  Easty  239.  ^ 2  Maule &  Sel.  348. 

'  s  H.  Blac.  220.  %  Taunt.  1 69.     -^ 
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•«  in  arty  of  the  cattrts  of  record  at  lFi^*iAfe9/er,  or  itt  an; 
^  codrt  xi^hatsideter  that  hath  por^ef  to  bold  piea  of  th^  aaim 
^  if  the  jury  upon  the  trial  of  the  issue  in  sttch  action,  or  the 
^  jury  that  shall  inquire  of  the  damages,  do  ftnd  or  assess  tile 
*^  dainages  under  forty  shillings,  then  the  plaintiff  or  plamtitfs 
*^  in  such  action  shall  have  and  recover  only  so  much  cosU 
'^  as  the  damages  so  given  or  assessed  amount  unto,  without 
^  any  fdrther  itictease  of  the  sattie ;  any  law  statute  or  uftge 
^<  to  the  contrary  notwithstanding.**  The  operation  of  tha 
sfsttute  is  confined  to  actions  for  slanderous  nrords  spokeit  (M 
f h6  petson ;  and  does  not  extend  ta  an  action  for  a  libeti  d 
for  sdander  of  HtU^^  &e.  wherein  the  specrat  damage  h  tBi 
^Hsi  of  the  action :  neither,  for  the  sattie  rea^oir,  do^^  it  dt 
tend  to  an  action  for  special  damage,  in  consequence  of  W6r4 
not  in  themselves  actionable^ ;  thodgh,  where  the  wotds  Hft 
actionable  in  themselves,  a  special  damage  i^iW  6dt  t&Ke  d&l 
cajse  out  of  the  statute^  Thts  statute  applies  to  ft  ygtfd  «f  IH' 
qidiyt  as  well  as  a  trudy  tthere  the  darttages  dr6  uhdef  fi^ 
tthiffings* ;  and  a  jtt^tijkatiou  found  for  the  phitltff  Wilt  ftdS 
id  that  eveni)  entRlef  him  to  full  costs'.  ■' 

But  the  principal  statute,  made  for  restraining  the  pfaifitilh 
rl^ht  to  costs,  is  the  22  &  23  Cat.  II.  c.  9.  (extend«<tf  (I 
IFofe^,  atid  the  counties  pafaiiiie,  by  the  If  &  12  W.  lit  A 
P.)  by  which  it  is  enacted,  that  *^in  all  actiotis  of  trespasit 
^^  o^s&nH  and  battery ,  and  other  personal  actions,  whereia  tbi 
<<  judge,  at  the  trial  of  the  cause,  shall  not  find  and  cerfi^ 
**  under  his  hand,  upon  the  back  of  the  record,  that  an  assaol 
•*  and  battery  was  sufficiently  proved  by  the  piaintitf  agaiitfj 
^  the  defendant,   or  that  the  freehold  or  title  of  thd  IkJ 


•  Hallr.  UTarmrt  T.  24  G^o.  III.  S.  C.  Willei,  438.  DmeB,  tf%.  8.6 
K.  B.  Mi  '42*  3  Btir.  1088.  n  Bhe.  Ibf 

*  Ctti.Cax.  T4K  l6).  t  Str.  64;.  1062.  Say.  Costt,  25.  S.  C.  Ctt.  h 
«2  Ld.  Baym.    831.  i  fia&c;  dto6;  C.  P.  137.  cMrA. 

7  Mbd.  ttt).  S.  &  WSkii  43ft  Birnet,  e  2  Str.  934. 

132.  S.C.  Id.  135.  2  It.  fehti  531.  f  Ba^i^  128.  Cll.  Pf,  C.  P.  as 

?2  Ld.  Raym.  1588.  a  Str.  936,  aW9t.258.  4  Haft,  56^. 
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otkmecl  in  the  pkiotiflTs  deelaratioQ  was  chiefly  ia 
Mtion ;  the  plaintiff,  in  case  the  jury  shall  find  the  da* 
ges  to  be  under  the  value  of  forty  sbilKn^t  shall  not 
over  or  obtain  more  costs  of  suit^  than  the  damages  so 
nd  shall  amount  unto/'  It  seems  to  have  been  the  in- 
a  of  this  statute,  that  the  plaintiff  should  have  no  more 
than  damages,  in  any  personal  action  whatsoever,  if  the 
^es  were  under  forty  shillings,  except  in  cases  of  battery^ 
«hold;  and  not  even  in  these,  without  a  certificate: 
lis  construction  was  adopted,  in  some  of  the  first  cases 
rose  Qpon  the  statote*.  But  a  different  construction  soon 
led :  and  it  is  now  settled,  that  the  statute  is  confined 
ions  of  assaah  and  battery ;  and  actions  for  local  tres« 
,  wherein  it  is  possible  for  the  judge  to  certify,  that 
'eehold  or  title  of  the  land  was  chiefly  in  question^ 
fore  it  does  not  extend  to  actions  of  assumpsity  debt^ 
mt,  trover^,  false  imprisonment^  or  the  like ;  or  to 
s  for  a  mere  assault*^ ;  or  for  criminal  conversations  or 
f  of  the  plaintiffs  servant^,  per  quod  consortium,  vel  ser- 
atnisU. 

icfefons  for  local  trespasses,  the  statute  applies,  wherever 
rry  is  done  to  ihe/reehold^^  or  to  any  thing  growing  upon^ 
tateiP  to  the  freehold :  and  in  a  modern  case^  it  was 


eb.  S49   3  Keb.  12  T.  247.  106.  X  Str.  $77.  635*  64$/6ilb.  Eq. 
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Say,  Costs,  5c.  S.  C.  McorJ.  but  see 
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Bt»  48.  Com.  Rep;  19.  i  Salk.  contra. 

3  u  2 


996  ov  COSTS. 

carried  still  further*  That  was  an  action  of  tresj^ass  quan 
clausum  fregil:  the  first  count  stated,  that  the  defendanti 
broke  and  entered  the  close  of  the  plaintifis,  and  the  grass  of 
the  plaintiffs  there  then  growing,  with  their  feet  in  walking, 
trod  down,  spoiled  and  consumed ;  and  dug  up  and  got  divers 
large  quantities  of  turf,  peat,  sods,  heath,  stones,  soil  and 
earth  of  the  plaintiffs,  in  and  upon  the  place  in  which,  6fC*  md 
took  and  carried  away  the  same,  and  converted  and  disposed 
of  the  same  to  their  own  use :  There  was  another  count, 
upon  a  similar  trespass,  in  another  close.  The  defendants 
pleaded  the  general  issue  to  the  whole  declaration,  and  two 
special  pleas  to  the  second  count ;  and  on  the  trial,  a  verdict 
was  found  for  the  plaintifl^  on  the  general  issue,  with  one 
shilling  damages,  and  for  the  defendants  on  the  special  pleas; 
and  the  judge  had  not  certified.  Per  Lord  Ma»ffieUs 
^'  The  question  on  this  record  is,  whether  the  plaintifis  aril 
^^  entitled  to  any  more  t^osts  than  damages,  under  the  ft»>i 
<<  tute  22  &  23  Car.  II.  c.  9.  ?  There  is  a  puzzle  and 
*^  plexity  in  the  cases  on  this  part  of  the  statute,  and  a  jaml 
<^  in  the  reports :  and  as  the  question  is  a  general  one,  wi 
«  thought  it  proper  to  consult  all  the  judges ;  and  they 
^'  all  of  opinion,  that  this  case  is  within  the  statute, 
*^  that  the  plaintiffs  ought  to  have  no  more  costs  than 
<^  mages.  You  will  observe,  that  what  has  been  called 
<*  tisportavit  in  this  declaration,  is  a  mode  or  qualificatioo 
<^  the  injury  done  to  the  land :  The  trespass  is  laid  to  hai 
*^  been  committed  on  the  land,  by  digging,  ffc.  and  the 
^'  portavit  M  part  of  the  same  act;  and  on  the  trial  of 
<'  issue,  the  freehold  certainly  might  have  come  in  qaestii 
^*  This  is  clearly  distinguishable  from  an  asporlavit  of 
<<  sonal  property,  where  the  freehold  cannot  come  in  questii 
'< .  and  which  therefore  is  not  within  the  act :  Thua^  after  treaa 
«<  are  cut  down,  and  thereby  severed  from  the  freehold,  if 
^  a  trespasser  come  and  carry  them  away,  that  case  is  net 
<<  within  the  statute,  because  the  freehold  cannot  coitte  in 
^^  question;  here  it  might/* 
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loan  action  for  mesne  proOts^  if  the  plaintiff  recover  less 
hn  forty  shillings  damages,  and  the  judge  do  not  certify 
that  the  title  came  in  question,  the  plaintiff  is  entitled  to  no 
Bore  costs  than  damages**  And  where  to  a  declaration  in 
tretpasSf  for  throwing  down,  hurning  and  destroying  the 
pkintiff's  hedge  or  fence,  affixed  to  the  freehold,  the  de- 
fendant pleaded  the  general  issue,  and  a  justification  of 
ttrowing  down  the  hedge,  under  a  right  of  common,  which 
ns  found  for  him,  and  there  was  a  verdict  for  the  plaintiff^ 
with  ^twenty  shillings  damages,  on  the  general  issue;  the 
court  held,  that  the  facts  stated  in  the  special  plea  could  not 
ke  taken  into  consideration,  to  shew  that  the  title  to  the  free- 
Ud  could  not  come  in  question ;  and  as  it  might  have  been 
lissoe  on  the  declaration,  and  the  judge  did  not  certify,  the 
ffaNDtiff  was  entitled  to  no  more  costs  than  damages'*.  But 
ii  trespass  for  breaking  and  entering  a  free  warren^  the 
phintiff  shall  have  full  costs,  though  the  damages  be  under 
ibrty  fihillings^ 

Where  an  injury  is  done  to  a  personal  chattel,  it  is  not 
[.irHfain  the  statute'^ ;  nor  where  an  injury  to  a  personal  chattel 
jlilaid  in  the  same  declaration  with  zxi,  assault  and  battery, 
local  trespass*:  and  consequently,  in  these  cases^  though 
damages  be  under  forty  shillings,  the  plaintiff  is  entitled 
ivM  costs,  without  a  certificate.  But  then  it  must  be  a 
Mftstantive  and  independent  injury :  for  where  it  is  laid  or 
ved  merely  in  aggravation  of  damages,  as  a  mode  or  qua- 
tion  of  the  assault  and  battery,  or  local  trespass',  or  there 
m  verdict  for  the  defendant  upon  that  part  of  the  declaration 
ch  charges  him  with  an  injury  to  a  personal  chattel',  it  is 


AiEq^Rep.  359.  6  Darnf.&  East,  •^  Mod.  39.  x   Salk.  208.  x   Sir. 

192.  551.  Gilb.   Eq.  Rep.  127.  S.C* 

t  *  7Eait,52i;./A/vtdSr/a//,999f  looo.  Barnes,  1x9,  20.    134.   3  Wils.   322. 

*  s  Blac.  Rep.  1151.  S.  C.  2  Str.  1 130,   Say.  Costs,  59.    but 

'3  Keb.  3B9.  469.  T.  Jon.  232.  i  see  x  Esp.  Rep.  255. 

Islk.  S08.  X  Str.  534.  Gilb.  Eq.  Rep.  '  x  Str.  624.  Antt,  996. 

197.  S.  C.  •  s  ^«n^^  «8o.  X95,  Casl Pr, C.  P.i  18. 
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within  the  statute.  80  where  a  kiceravit,  or  teariag  t\ 
plaintiff's  clothes,  is  laid  hi  the  declaration,  or  found  by  th 
jury,  to  be  merely  consequential  to%  or  committed  at  tb 
same  time^  as  an  assault  and  battery,  t^e  plaintiil^  recoverio( 
less  than  forty  shillings  damages,  is  not  entitled  to  fuU  CMta 
without  a  certificate.  And  in  a  late  case,  it  was  hoUen  h\ 
the  court  of  Common  Pleas,  that  if  the  plaintiff  dedare  in  m 
count  for  assaulting  him,  and  beating  his  horse  oa  wbidi  h 
ifas  riding,  whereby  it  was  injured,  and  the  jury  give  a  ver 
diet  with  general  damages  under  forty  shillings,  tbe  flaintil 
shall  have  no  more  costs  than  damages^ 

The  certificate  required  by  this  statute  need  not,  it  seenu 
be  granted  at  the  trial  of  tbe  cause''.  And  where  the  defendaa 
lets  judgment  go  by  default%  or  justifies  the  assault  an 
battery',  or  pleads  in  such  a  manner  as  to  bring  the  iveehcA 
or  title  of  the  land  in  question,  on  the  face  of  the  recordt 
certificate  is  holden  to  be  unnecessary.  But  the  plaintiff  i 
trespass  quare  clausum  fregiU  recovering  less  than  fort^ 
shillings  damages,  is  not  entitied  to  costs  of  increase,  maid; 
because  a  view  was  granted  before  trial,  though  upon  the  «|l 
plication  of  the  defendants  And  where,  in  an  action  for  anil 
sault  and  battery,  the  defendant  justifies  the  assault  OQly\  or  M 
assault  only  is  certified  by  the  judge*,  the  plaintiff,  recoverinf 
kssthan  forty  shillings,  is  not  entitled  to  more  costs  thopdlM 
mages ;  though,  in  the  latter  case,  to  entitle  him  to  fqll  oMMh 
the  judge  may  certify,  on  the  8  &  9  W.  III.  c«  11.  thattkl 
assault  was  wilful  and  malicious^ 

The  award  of  an  arbitrator  is  not  tantamount  to  a  jod|ge' 


•Say.  Rep,  91.  i    Durnf.  &  East,         ^6Durnf.  &  East,  562. 
655.  <  XI  East»  184.  I  Ld.  Raym.  76. 

•*  I  H.  B!ac.  391.  S  Durnf.  &  East^     Salk.  665.  S,  C,  contra. 
4^2.                             '  *  3  Durnf.  &   East,  391.  3^4  •cc 

'  I  Taunt.  357.  Taunt.  16. 

^11  Mod.  198.  Poftj  1002.  *  2  Lev,  102. 

*  Eul.  M.  Prl  p9.  ^  3  Wa».  326. 
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0Mtific9ft9,  j^ndar  ^a  39  %  23  Car.  ^.  c.  0*.  ^li^erefgire, 
fhtp^e  n  v^ict  was4^€in  for  ^01.  io  Iresfio^,  subject  to  a^ 
HT^ihI  af  ^fin^ai^eB,  ami  t^e  costs  were  directed  ia  al^da  tha 
«9fHji  if  ihe  airbiiratpr  fiod  less  tban  £ort^  shjllwgs  4^W9ig^p 
ikfi  plainJtiif  cannot  have  Ijiis  costs^  thouf  Ji  it  he  ^Isd  £oiind 
tbt  ^  trespaf^  w^s  wilfoU  and  tbal  the  defendant  shouid 
yi|r  tbe  p\w^tiff  his  xi^osta :  f^r  costs  being  directed  to  abide 
the  eveiit,  means  tbe  legal  event;  and  tbe  avtbority  of  a 
ji4fa  to  certify  for  cyosts  under  tbe  32  &  23  Car.  Tl.  c.  9. 
idwre  tbe  trespaw  is  irilful,  is  not  transferr^l  to  tbe  ar« 
Utrator  aodar  snob  m  njHe  of  raferonca^. 

Where  tbe  plaintiff  recovered  less  than  forty  shillings  da- 

Ug»s»  and  tbe  plea  or  issue,  tbough  special,  was  coUateral 

t§ibe  question  of  freehold  or  titie  to  tbe  land,  as  where  tbe 

Mmdant  justified  an  entry  as  baUiff  under  process,  and  issue 

vtn  jokied  upon  tbe  doors  being  shut%  or  where,  upon  a  plea 

if  a  distress  for  rent,  there  was  an  issue  on  tbe  defendant's 

hong  ba^liff'f  a  certificate  was  formerly  holden  to  be  ne« 

Mary  to  entitle  tbe  plaintiff  to  full  costs :  for  it  was  con- 

fldered,  that  a  plaintiff  who  recovered  less  than  forty  shillings 

damages,  in  trespass  quare  clausum  /regit,  was  not  entitled 

[,ts  foU  costs,   unless  the  freehold  or  title  appeared  to  have 

I  io  queatioD,   either  by  tbe  judge's  certificate,  pr  by  the 

f  jficulinpi.     But  it   has  since  been   determined,    in   several 

%  that  if  the  defendant  in  trespass  quare  clausum  /regit, 

\jf^flld  ^  licence,  or  other  justification  which  does  not  m^e 

tide  to  tbe  land,  and  it  is  found  against  him,  the  plaintiff  is 

entitled  to  full  costs,  though  he  do  not  recover  forty  shillings 

damages :  The  principle  on  which  these  determinations  have 

|in>ceedad  is,  that  where  the  case  is  such,  that  the  judge  who 

tiie  cause  cannot  in  any  view  of  it  grant  a  certificate. 


*3   Durof.  &  Ea8t»  ijS*  aod  see        ^  Say.  Rep.  250. 

I  ]|[arth.  235.  *  a  H,  Bkc.  a.  34i»  7  Dnrof.  ic 

^  5  ^Batt,  489.  East,  659.  but  ace  7  East,  3*5.  imB^ 

'  %  Baroard.  K*  B.  277.  contra. 
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it  is  considered  to  be  a  case  out  of  the  statute*.  So  on  a 
of  not  pfuilty  to  a  new  assicrnment  of  extra  viam,  the  pla 
obtaining  a  veniict  for  less  than  forty  shillings  damage 
entitled  to  full  costs,  without  a  judge's  certificate^ ;  u 
the  way  pleaded  be  set  forth  by  metes  and  bounds^, 
where  the  plaintiff  is  entitled  to  rosts  upon  the  new  assic^nr 
he  is  entitled  to  the  costs  of  all  the  previous  pleadings^ 
if  a  defendant  plead  a  justification  in  trespass,  and  the  [ 
tiff,  without  traversing  it,  new  assign  a  trespass  not  con 
ing  his  title,  %c.  on  which  issue  is  joined,  and  found  for 
the  phiintif]'  is  entitled  to  no  more  costs  than  damages,  t 
the  statute  22  &  23  Car.  II.  c.  9*. 

None  of  the  statutes  made  for  restraining  the  plain 
right  to  costs,  except  the  21  Jac.  Lc.  16'.  extend  to  ac 
brought  in  an  inferior  court,  and  removed  by  the  defen 
into  a  superior  one* :  And  it  has  been  holden,  that  the  1 
statute",  as  well  as  the  22  &  23  Car.  IL  c.  9'.  only  resti 
the  court  from  awarding  more  costs  than  damages ;  but 
jury,  not  being  restrained  thereby,  may  give  what  costs 
please.  ' 

The  restraint  put  upon  the  plaintifTs  general  right  to  ( 
by  the  22  &  23  Car.  II.  c.  9.  has  been  since  partly  takei 
by  subsequent  statutes.     Thus,  by  the  statute  4  &  5  W.  < 


*  7  Dornf.  &  East,  66o.  that  courts  baron,    and   other   i 

^  2  Ley.  234*    2  Ld.  Raym.  1444*  2  courts,  wherein  the  jury  are  pre< 

Str.  726.  S.  C.    /{/.  1x68.     Say.  Rep.  from  legally  assessing  damages 

2 CI.  CocierUly.  Jillofuotif  rT.  22  Geo.  amount  uf  forty  shillings*  are  not 

I£I.  K.  B.   Hul.   Costs,  86.  S.  C.     i  the  meaning  or  intent  of  this  st 

£a8t,  350.  but  see  Barnes,   124.  129.  but  that  such  courts  have  stil!  apo^ 

S.  C.  Id.  149.  Bui.  Nl.  Pri,  330.  cofi"  allowing  full  cosu,  in  actions  of  4 

fra.  prosecuted  therein,    however  smj 

^  CockeriU  v.  Allanzon^  T.  22  Geo.  quantum  of  damages  found  or  ai 

IIL  K.  B.    Hul.  Costs,  86.  S.C.     i  may  be.  i  Ld.  Raym.  181. 
East,  351.  *  2  Ley.  124.  4  Mod.  378,  9. 

«*  I  Dumf.  &  East,  636.  Raym.  395.  Cas.  Pr.  C.  P.  45.  (i 
«  4  Taunt.  98.  ^  I  Salk.  207. 

« Hul.  39.    And  it  hath  been  holden,        '  Cas.  Pr.  C.  P.  45. 
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c  23.  §  10.  after  reciting  that  great  mischiefs  ei^ae  T>y  infe« 
rior  tradesmen,  apprentices,  and  other  dissolate  persons,  neg- 
lecting their  trades  and  employments,  who  follow  nonting, 
Uing,  and  other  game,  to  the  ruin  of  themselves  and  damage 
of  their  neighbours,  it  is  enacted,  that  **  if  any  such  person 
'  iball  presume  to  hunt,  hawk,  fish  or  fowl,  (unless  in  com- 
'  pany  with  the  master  of  such  apprentice^  duly  qualified  by 
^  hw,)  such  person  shall  be  subject  to  the  penalties  of  this 
^  act,  and  shall  or  may  be  sued  or  prosecuted  for  his  wilful 
^  trespass,  in  such  his  coming  on  any  person's  land ;  and  if 
*  found  guilty  thereof,  the  plaintiff  shall  not  only  recover  his 
'^  damages  thereby  sustained,  but  his  full  costs  of  suit ;  any 
"  former  law  to  the  contrary  notwithstanding/*  It  has  been 
blden,  that  a  clothier  is  an  inferior  tradesman,  within  the 
neaning  of  this  statute* ;  and  it  is  said,  that  the  words  ^*  infe^ 
rior  tradesmen^^  extend  to  every  tradesman  who  is  not  quali- 
fied to  kill  game* :  but  this  was  doubted  in  a  subsequent  cas6% 
ifaerein  the  judges  were  divided  in  opinion  upon  the  question, 
whether  a  surgeon  and  apothecary  should  be  considered  as  an 
inferior  tradesman.  And  in  trespass  for  hunting,  laid  upon  the 
itatate  4  &  5  W.  &  M.  against  the  defendant  as  a  dissolute  per* 
•OD,  8cc.  if  the  plaintiff  prove  the  trespass,  but  not  the  cir- 
camrtances  under  the  statute,  he  shall  nevertheless  recover  as 
iaacommon  action  of  trespass^* 

■ 

So  by  the  8  &  9  W.  III.  c.  11,  §  4.  for  the  preventing  of 
vBfol  and  malicious  trespasses,  it  is  enacted,  that  *^  in  all  ao- 

*  tions  of  trespass,  to  be  commenced  or  prosecuted  in  any  of 

*  hii  majesty *s  courts  of  record  at  Westminster,  wherein  at 
"  the  trial  of  the  cause  it  shall  appear,  and  be  certified  by 
^  the  judge  under  his  hand,  upon  the  back  of  the  record, 
"  that  the  trespass,  upon  which  any  defendant  shall  be  found 

*  prilty,  was  wilful  and  malicums,  the  plaintiff  shall  recover 
'  iM>t  only  his  damages,  but  his  JuU  costs  of  suit ;  any  former 


'Bvneiy  xaj.  and  lee  i  LcU  Raym. 
»«.'Com.  Rep.  36,S.C, 


*  »  was.  70.  Say.  C08U,  5^.  8.  C. 
f  2  Blac.  Rep.  900. 
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^*  Jaw  jto  tb(^  contrary  Aotwitbstandiag;*.''    Tb^  pei^oate  r  .^ 
qoired  by  this  statute;,  need  not  be  grwt^  at  tb^  itriiJ  4if  i1^< 
caqse^ ;  and  if  it  appear  on  the  trial,  tbat  the  ttretpass,  has^. 
ever  trvflin^^  wa^  coowiitted   afW  jootic/e,  aod  tbe  pxry  gh^w:p 
less  than  forty  shillings  •daci^ajj^es,  it  bias  beem  usual  for  t.\p 
judge  to  Qousider  birnseJlf  baund  (to  .certify  th^  tb^Jtcespass 
was  wilful  and  naaliciaus,  in  prdi^r  to  jpntiii^  the  plaintijBr  to  biM 
full  costs^     The  granting  of  a  certi&eate  howevi9r»  vpon  tfiim 
statute,  seems  to  be  discretionary  in  the  jjudge  beforje  whom  the 
trial  is  hail^  who  may  certify  or  not^  jstceordiog  ^  it  <app^r0 
to  him,  under  the  cirouiustsoces  prov^,  that  the  itrespass 
wilful  and  malicious :  AiMltha  judge  having  declined  to 
tify,  in  a  case  where  notice  was  given  by  the  plaip^iff'-S  vi 
to  the  defendant,  pot  to  euter  the  loeus  in  qw>  in  his  eart«  tbec^ 
being  no  road  there^  ootwithstand:ing  which  the  defandantpex^* 
sisted  in  going  on,  in  the   exercise   af  a  .disputed  right  c^ 
common  in  an  adjoining  inclosure  of  the  plaintiff,  which  righsi 
was  found  for  the  defendant  on  a  justification  pleadedt  Uk-* 
court  refused  to  interfered 

The  plaintiff's  right  to  costs  is  still  further  s^ric^gedt  1^ . 
several  modern  acts  pf  parliament*    Thus»  by  tbe  Welch  j\ 
dicature  act,  13  Geo.  III.  c.  51.  §  1.  **  in  case  the  plaintiff 
<*  any  action  upon  the  case  for  words,  debt,  trespass  on  tl3^ 
*'  case,   assault  and  battery,  or  other  personal  action^,  whei*^ 
'^  the  cause  of  action  shall  arise  in  Wales^  and  which  shall  b^ 
**  tried  at  the  assizes  at  the  netareait  JEIn^Ush  county  to  tb^ 
^*  part  of  Wales  in  which  the  cause  of  action  shall  be  laid  to 
*^  ariscj  shall  not  recoiy^r,  by  vet^dictt  a  debt  or  damages  to 
**  the  amount  of  ten  pounds ;  if  the   jtfdge  who  tried  the 


^^^ 


*  For  the  czpoailion  of  ithis  mme^  Domf.  Sl  Cast,  449. 

see  3  Wjils.  3^$.  ^  3  ]^t»  49S.-  J^oodr.  f^aiimif  H. 

^  Swinnerion  t*  Jarvhf  E.  22  Qco,  4.3  Geo.  III.  K.  B. 

HI.  C.  P.    I  Durnf.  &  East,  636.    6  *  An  action  of  covenant  for  not  lery- 

Cumf.  8c  East,  1 1.    7  Durnf.  &  East,  ing  a  fine,  is  held  to  be  a  personal acuoUf 

449.  K.  B.  but  see  2  Wils.zx.  Doug,  'withip  ^e  meaning  of  this  statute,    i 

1 80.  n.  conira.  New  Rep.  C.  P.  ^6j. 

f  6  Durnf.  &  East|  xx.  and  see  7 
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•<  cause,  on  evidence  appearing  before  bim,  shall  certify  on 
^  the  back  of  the  record  of  nisi  prius,  that  the  defendant  wag 
^  resident  in  Wales,  at  the  time  of  the  service  of  the  writ, 
^  or  other  mesne  procesn  served  on  him  ;  on  such  fact  being 
<<  sogfgested  on  the  record  or  judgment  roll,  a  judgment  of 
«  Donsnit  shall  be  entered  against  the  plaintiff^,  and  the  de-- 
^  fendant  ahall  be  entitled  to,  and  have  like  judgment  and 
*<  remedy  to  recover  his  costs  against  the  plaintiff,  as  if  a  ver* 
^  diet  had  been  given  by  the  jury  for  the  defendant ;  unless  the 
^  jodg^e,  before  whom  the  cause  shall  be  tried,  shall  certify  on 
^  the  back  of  the  record,  that  the  freehold  or  title  of  the  land 
^  meDtioned  in  the  plaintifTs  declaration  was  chiefly  in  ques- 
^  tioQ,  or  that  the  cause  was  proper  to  be  tried  in  such  Eiug^ 
^  lish  county.*'  And  by  §  2.  **  in  all  transitory  actions,  aris^ 
^:\afi  within  the  principality  of  Wales^  which  shall  be  bn3nght 
^  in  any  of  his  majesty's  courts  of  record*  out  of  the  «aid 
^  principality,  if  the  venue  therein  shall  he  laid  in  any  county 
^  or  place  out  of  the  said  principalityi  and  the  debt  or  da* 
"  mages  found  by  the  jury  shall  not  amount  to  the  sum  of  ten 
^  pounds,  and  it  shall  appear  upon  the  evidence  given  on  the 
^  trial,  that  the  cause  of  action  arose  in  W€deSj  and  that  the 

*  defendant  was  re^dent  therein  at  the  time  of  the  service 
•f  any  writ,  &c.  and  it  shall  be  so  certified,  under  the  hai«i 

^  of  the  judge  who  tried  the  cause,  upon  the   back  of  the 

*  record  of  nisi  priw  ;  on  such  facts  being  suggested  on  the 

^  record  or  judgment  roll,  a  judgment  of  nonsuit   shall  be 

*  entered  thereon  against  the  plaintifi^,  and  he  shall  pay  to 

^  the  defendant  his  costs  of  suit,  &c. :   and,  in  the  taxajion 

^  of  costs,  the  proper  officer  shall  allow  to  the  pkiatifl^,  out 

^  0{  the  defendant's  costs,  the  full  sum  given  him  by  the  v^^ 
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In  actions  or  prosecutions  on  the  revenue  laws,  it  is  enacted 
by  the  statute  28  Geo.  III.  c.  37.  §  24.  that  *'  in  case  any  in- 
^  formation  or  suit  shall  be  commenced  and  brought  to  trial, 
**  on  account  of  the  seizure  of  any  goods,  wares  or  merchan- 

•  Append.  Chap.  XXXVII.  J  a  3. 
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''  dize,  seized  as  forfeited,  by  virtue  of  any  act  or  acts 
^  parliament  relating  to  his  majest\*s  revenues  of  Cfistorp 
**  excisCf  or  of  any  ship,  vessel  or  boat,  or  of  any  hor^o,  o  A  t 
"  or  carriage,  used  or  employed  in  removing  or  rarr\inp^  r 
'^  same,   wherein   a   verdict  shall  be  foan  i    for  the  riai;t  i 
"  thereof,  and  it  shall   appear  to  the  judge  or  conrt  heft  > 
^  whom  the  same  shall    be  tried  or  heard ^  that  there  was 
•*  probable  cause  of  seizure,  the  judge  or  court  shall  certi7 
'*  that  there  was  a  probable  cause  for  making  such  seizura 
**  dind  in  such  case  the  claimant  shall  not  be  entitled  to  aa 
*'  costs  of  suit  whatsoever*.*' 

In  actions  upon  judgments,  it  is  enacted  by  the  statute  4i 
Geo.  III.  c.  46.  §  4.  that  **  the  plaintiffs  shall  not  recover  oi 
^  be  entitled  to  any  costs  of  suit,  unless  the  court  in  whici 
**  such  action  shall  be  brought,  or  some  judge  of  the  sam^ 
^'  court,  shall  otherwise  order^.*'  But  this  statute  does  no 
extend  to  an  action  brought  by  the  defendant,  to  recover  thi 
costs  ofa  ju  dgment  of  nonsuit,  but  only  to  judgments  recc 
vered  by  plaintiffs*".  And  where  a  defendant,  against  whoo 
judgment  had  been  obtained,  sued  out  a  writ  of  error,  and  t 
an  action  on  the  judgment  pleaded  nul  tiel  record^  the  couc 
of  Common  Pleas  allowed  the  plaintiff  his  costs  of  the  actio 
upon  the  judgment"*.  In  actions  against  justices  of  the  peaci 
on  account  of  a  conviction,  or  any  thing  done  by  them  fc 
carrying  the  same  into  effect,  in  case  such  conviction  sha. 
have  been  quashed,  the  plaintiff,  we  have  seen*,  besides  th 
value  and  amount  of  the  penalty,  in  csise  the  same  shall  ha« 
been  levied,  shall  not  be  entitled  to  recover  any  costs  of  suii 
unless  it  shall  be  expressly  alledged  in  the  declaration,  th  - 
such  acts  were  done  maliciously,  and  without  any  reasonable  ^ 
probable  cause ;  nor  in  case  it  shall  be  proved  at  the  trial,  tk 
such  plaintiff  was  guilty  of  the  offence  whereof  he  had  be^ 


•  And  tee  the  statutes  19  Geo.  II.  *  a  Blac.  Rep.  785. 

c.  34.  §  16.  a3  Geo.  III.  c.  70.  $  29.  *  14  East,  343. 

Reynolds  y.  Cowfitr^  E.  %%  Geo.  III.  '  5  Taunt.  264. 

K.B.  Ante,<^i%,  13.  •-^»/^,  9^3»  H- 
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ran?ictecl,  or  on  account  of  which  he  had  been  apprehended^ 
or   had  otherwise  suffered,    and  that   he  had  undergone  no 

gTestev  punishment  than  was  assigned  by   law  to   such  of-* 

/ence. 

3fany  cases  havQ  occurred  in  both  courts,  independently  of 
the  statute  4  Ann.   c.   16.    in   which  the  question  has   been 
ocmade,  whether  a  defendant  is  entitled  to  any  costs^   where, 
tbcre  being  several  counts  in  a  declaration,  the  plaintiff  has 
obtained  a  verdict  upon  one  only;  and  it  has  been  uniformly 
b olden,  that  in  such  case  costs  shall  not  be  taxed  for  the  de- 
f^exidant  on  such  counts  as  may  have  been  found  for  him,  not 
ouly  in  cases  where  the  substantial  cause  of  action  is  the  same 
iim  all  the  counts,  and  only  varied  by  the  manner  of  stating  it% 
bat  also  where,  to  different  counts  of  a  declaration,  there  have 
different  pleas,  and   issues  on  those  pleas^   and  one  or 
of  the  issues  have  been  found  for  the  plaintiff,  and  the 
for  the  defendant ;  in   such  case  it  has  also  been  deter- 
mined, that  the  defendant  shall  not  have  costs  taxed  on  the 
found  for  him  :  and  the  practice  appears  to  have  been 
fcttled  in  both  courts,  that  wherever  a  plaintiff  succeeds  on  a 
^nal,  as  to  any   part   of  his  demand,  divided  into  different 
coonts  in  his  declaration,  whether  the  defendant  has  pleaded 
<Me  plea  to  all  the  counts  jointly,   or  pleaded  to  them  scpa- 
lately,  and  separate  issues  have  been  joined,  on  some  of  which 
^  has  succeeded,  yet  he  has  never  been  allowed  costs  on  that 
Vtft  of  the  plaintiff^s  demand,   which  has  been  found  against 
tHe  plaintiff^. 

There  was  formerly  a  distinction,  as  to  the  costs  on  several 
^^ts,  between  the  practice  of  the  two  courts :  for  in  the 
^g[*s  Bench,  where  the  declaration  consisted  of  several 
^<^ts,  the  plaintiff  was  only  entitled  to  the  costs  of  such  as 
^^  found  for  him ;  and  neither  party  was  allowed  the  costs 
^f  those  which  were  found   for  the  defendants     But  it  was 
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*  ^  Bhc.  Rep.  8oo.  1 199.  Duraf.  &  East,  602,  3.    $  Eaat,  262,  3. 

*  $  But,  265.  a  Bos,  Sc  Pal.  jo,  (tj.  but  sec  1  Wilt. 
^*  Cottt,  212.    Doiig.677.    6    331. 
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ofberwise  iti  tbe  Common  Tlen^ :  for  ihef$,  if  the  plAdtiff  scmn 
ceed^d  upon  any  one  of  the  counts,  be  VfBH  entitled  to  tbe 
coirts  of  bis  whole  declaration,  thoagh  the  defendant  snc^- 
ceeded  upon  the  othersS  This  distinction  however  is  now 
abolished ;  and  it  is  settled  in  both  courts,  that  neither  party 
is  entitled  to  costs  on  those  counts  which  are  found  for  the 
defendant^  :  and  there  being  several  defendants,  some  of 
whom  suffered  judgment  by  default,  makes  no  difference*. 

Bo  where  the  defendant  pleaded  several  juatifications  to  tWo 
coimts,  for  different  trespasses  in  different  places,  and  on  the 
trial  tl\  the  issues  were  found  for  him,  except  an  issue  on  not 
guilty  to  a  new  assignment,  which  was  fonnd  for  the  plaintiff; 
tbe  court  on  argfument  held,  that  the  plaintiff  was  entitled  fo 
0ti6  penny  damages  and  one  penny  costs,  the  jury  having 
fotind  the  verdict  for  him  with  one  penny  damages,  and  that 
tbe  defendant  wtts  not  entitled  to  any  costs^.  So  where  ifire 
defendant  in  trespass  pleaded  three  different  justifications,  fO 
three  different  counts,  and  on  issue  joined  in  the  CoOUMMk 
Pleas,  had  a  verdict  for  him  on  two,  and  against  bim  oik  tfto 
third  ;  on  motion,  this  was  holden  not  to  be  a  case  witbin  ttse 
act,  and  that  the  plaintiff  was  entitled  to  costs  at  cofnttioft 
law  on  the  whole  declaration^.  So  where  a  declaration,  in  an 
action  on  the  case,  contained  one  count  in  trover,  and  another 
for  fvordsj  and  the  defendant  pleaded  not  guilty  to  tbe  fifst 
count,  and  a  justification  to  tbe  second  count,  and  there  wat 
a  verdict  for  the  plaintiff  on  the  count  in  trover^  and  for  the 
defendant  on  the  other  count,  the  court  held  that  the  defendant 
should  not  have  costs  taxed  on  the  issue  found  for  him :  and 
Bullet  J  3.  said,  the  practice  of  the  court  is  uniform,  not  to 
allow  the  defendant  costs  in  cases  of  this  sort'*.     So  where 


*  Bui.  iVi.  Pri.  33$.    2  Blac.  Rep.  on  Pleading,  Chap.  IV.  p.  395,  16  £u^ 

800  1199*  6  Durof.  &  East,  6029  3.  $  129.  2  Marsh.  20z« 
Bast,  2629  3.  2  Bos.  &  Pul.  49   but  see        ^2  Marsh.  201. 
the  case  put  by  Le  Blanc ^  Just.  8  Durof .        ^  Barnes,  149. 
&  East,  467.  *  Bui.  iVf.  Pri.  335. 

^  %  Baf.&  Pul.  334,  and  ice  Chkty        ^Doug.  677. 
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the  defendant  pleads  nan  assumpsit  dis  to  all  but  a  piXtiiCxAu 

sum,  and  as  to  that  sum  a  tender;  and  on  the  trial,  the  faet  of 

the  tender  is  found  for  him,  but  that  the  sum  tendered  was 

not  suff cieirt,  by  whiek  the  pfaintiff  has  st  terdidt  oiy  the  gime- 

hd  issm^  tfnd  jo%me»t  for  his  damages  and  costs ;  in  soidb 

ease,  f here  is  not  an  insfance  of  the  costs  of  the  issoe  on  the 

pka  o(  tender,  ever  having  been  taxed  for  the  defetidlEtnt'.     So 

iriiere,  in  a  sifnilar  case,  the  issue  on  the  plea  of  tender  WM 

hand  for  the  plaiittifiv  ^iHl  on  noti  assumpsit  for  the  defendMf, 

the  i^lahitiff  w^  hoMen  to  be  errtitled  to  the  general  costtf  of 

tke  ciMtoe^.    Atid  ftec6rdingry  in  a  tate  cas^,  wher^  in  ccssump^ 

lU  BgfAtt^t  atr  ettcxttt'iXf  the  defendant  pleiuieif  the  genera! 

iMte  and  the  staftrte  of  limitations  to  thd  trfaofe  declaratfdtf, 

Aid  asr  hy  le  particular  snm,  that  the  promises  wwe  made  hf 

the  HefttkdMfs  testator  antf  one  A.B.  jointly,  t^hich  A.  B. 

mtfitei  the  testator,  and  is  still  living ;  and  this  last  rssnc  vra^ 

Ibtttid  at  (be  trial  for  the  defendant,  and  the  other  two  issneft 

fMT  ate  plaintiff,  who  therenpon  had  judgment  for  the  rest  of 

hi$dnnntges  tad  costs ;  (he  court,  after  a  foil  investigation  of 

tteaolject,  held  that  the  defendant  was  not  entitled  to  htfve 

the  Mm  of  the  issue  found  for  her  dedncted  from  the  costs  of 

Iht  trial,  trhrch  the  plaintiff  was  entitled  to  on  the  issues  found 

lor  him'. 

Me  aatne  rule  has  prevailed,  where  a  defendant  has  sdc- 
eeeded  on  a  demurrer  as  to  part  of  the  plaintiff's  demand^ 
Hnkte,  where  the  declaration  consisted  of  two  counts,  and  the 
defendant  demurred  to  one,  and  obtained  judgment  thereon^ 
and  pleaded  to  the  other,  and  on  trial  of  the  issue  there  was 
etrerdict  for  the  plaintiff ;  the  court  held,  that  the  plaintiff 
was  entitled  to  costs  upon  his  verdict,  and  the  defendant  to 
Bene  upon  his  demurrer :  for  that  the  plaintiff  having  prevailed 
upon  one  of  his  connts,  had  a  right  to  have  his  costs  upon 
that  count,  without  any  deduction  on  account  of  the  defend- 


*  5  East,  s62.  *  5  Ettt,  261.  and  sec  x  Sbriht  235. 

^  5  Taunt,  66o,  f  5  £att,  264. 
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1  with  the  determination  of  the  commissioners,  might 
actions  to  try  their  rights,  adding,  ^'  that  if  the  verdict 
old  be  in  favour  of  the  commissioners^  determination, 
costs  should  be  borne  by  the  plaintiff,  and  if  against 
li  determination,  then  by  the  proprietors  at  large  :**  A 
etor  bronght  an  action,  claiming  tiine  distinct  rights, 
ecovered  for  three  only ;  and  the  court  held,  that  he 
I  only  have  his  costs  on  those  issues  which  were  found 
n,  and  that  the  defendant  should  have  his  costs  of  the 
issues*.  But  where,  by  an  inclosure  act,  any  person  difr« 
kl  with  the  determination  of  the  commissioners  might 
an  action  against  the  person  in  whose  favour  such  deter- 
ion  should  have  been  made,  and  if  it  should  appear  that 
Jty  claiming  was  entitled  to  a  qualified  or  less  interest, 
ry  might  declare  the  same  on  their  verdict,  to  be  in- 
.  on  the  pastea,  in  addition  to  the  verdict  given  on  the 
joined,  but  the  costs  of  such  action  should  abide  and  be 
lined  by  the  verdict  given  upon  the  issue  joined;  and  aa 
was  brought  against  the  defendant,  who  claimed  a 
>f  common  in*  respect  of  ninety  acres,  and  upon  the  ge- 
issue,  the  declaration  consisting  only  of  one  count,  a 
t  was  given  for  the  plaintiff  as  to  thirty  acres,  and  for 
ifendant  as  to  the  residue,  and  there  was  an  indorse- 
on  the  postea,  that  the  jury  found  the  right  of  common 
lect  of  sixty  acres,  &c. ;  the  court  held,  that  the  plaintiff 
ititled  to  general  costs^. 

should  be  remembered,  however,  that  the  plaintiff  has 
case  a  right  to  costs,  except  where  he  is  entitled  to 
ent  on  the  whole  record ;  and  therefore  where  the  de- 
tt,  in  trespass  for  breaking  and  entreing  the  plaintiff*s 
bery  in  iL,  and  also  in  B.,  and  also  in  A.  and  B^  plead- 
i  not  guilty,  and  secondly^  that  the  said  free  fisheries 
•reel  of  a  navigable  harbour,  &c.  common  to  all  the 
subjects ;  to  which  the  plaintiff  replied,  prescribing  for 


;  6  Durnf.  A  Eii»t,  S99»  ^  3  Maulc  Sc  ScI.  323. 
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a  free  fishery  in  the  said  piace^  in  right  of  bis  manor;  anc 
the  defendant  rejoined,  taking  issue  on  such  prescription:  i 
was  holden,  that  on  verdict  for  the  plaintiff  on  the  genera 
issue,  and  for  the  defendant  on  the  prescription,  the  latte 
going  to  the  whole  declaration,  the  plaintiff  was  not  entitles 
to  costs*. 

It  has  already  been  observed^,  that  no  costs  were  recoyei 
able  by  a  defendant  at  common  law  :  And  the  reason  seems  t 
be,  that  if  the  plaintiff  failed  in  his  suit,  he  was  amerced  *t 
the  king  pro  falso  clamore,  which  was  thought  to  be  a  snffi 
cient  punishment,  without  subjecting  him  to  the  payment  a 
costs.  The  first  instance  of  costs  being  given  to  a  defendant; 
was  in  a  writ  of  right  of  ward,  by  the  statute  of  MarUmg^ 
(62  Hen.  III.)  c.6.  Afterwards,  costs  were  given  to  the  cte' 
fendant  in  error,  by  the  3  Hen.  VII.  c.  10.  and  19  Hen.  Vtt 
c.  20.  and  in  replevin,  by  the  7  Hen.  VIII.  c.  4.  and  21  Hmk 
VIII.  c.  19,  &c.  But  in  one  of  these  cases,  the  defendant  ii 
to  be  considered  as  an  actor ;  and  in  the  other  of  them,  the 
provision  is  virtually  for  the  benefit  of  the  plaintiff  in  the  ori- 
ginal action''. 

In  replevin,  or  second  deliverance,  the  defendant,  makiag 
avowry,  cognizance,  or  justification,  for  rents^  customs  or  8e^ 
vices,  or  for  damage  feasant,  is  entitled  to  costs,  by  tbel 
Hen.  Ylll.  c.4.  §3.  and  21  //e/i.VIII.  c.  19.  §  8.  if  tin 
avowry,  cognizance,  or  justification  be  found  for  him,  or  tlw 
plaintiff  be  nonsuit,  or  otherwise  barred  ;  which  statutes. ex 
tend  to  avowries,  &c.  made  by  an  executor^,  or  for  an  estrojf 
and  as  it  should  seem,  for  an  amercement  by  a  court  leetf 
t)Ut  tiot  to  pleas  of  prisel  en  auter  lieu,  upon  which  the  writ  i 
abated',  or  to  pleas  of  property  in  the  thing  distrained\     B 


•  1 1  East,  i6y  and  vide  ante,  joj,  8.  '  Cro.  Jac.  520.  but  iec  Cro,  EK 
^  jinie,  973.  300;  imh.e9nfra, 

«  Say.  Costs,  70.  »  Com.  Rep.  122.  2  LcU  RaTm.  78 

*  2  Rol.  Rep.  457.  S.  C. 

«  Cro.  Efiz.  330.  ?  Hardr»  153. 
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file  17  Car.  II.  c.  7.  §  2.  the  defendant  obtainiog  jodgment 

tbereoD,  for  the  arrearages  of  rent,  or  valoe  of  the  goods  dis« 

trained,  is  also  entitled  to  his  full  costs  of  suit.     And  by  the 

11  Geo.W.  c.  19.  §  22.  if  the  defendant  avow,  or  make  cog* 

nizance  in  replevin^  upon  a  distress  for  rent,,  relief,  heriot,  or 

other  service,    and  the  plaintiff  be   nonsuit,  discontinue  his 

action,  or  have  judgment  against  him,   the  defendant  shall 

itcover  double  costs  of  suit.     But  this  latter  statute  does  not 

crtend  to  a  rent  charge*,  or  seizure  for  a  heriot  ctutom^ :  And 

vliere  by  a  canal  act,  the  company  were  authorized  to  talce 

certain  lands  for  the  purposes  of  the  act,  on  making  certain 

pjments,  either  by  annual  rents  Or  sums  in  gross ;  and  tho 

(KfBons  from  whom  the  land  was  to  be  taken  were  empowered 

to  dirtrain  the  goods  of  the  company,  even  off  the  premises^ 

k  case  of  non-payment  of  such  sums ;  an  avowant,  statinjg  a 

Stress  under  this  act  of  parliament,  was  holden  not  to  be 

ntitled,  on  obtaining  a  verdict,  to  double  costs  under  thesta* 

tirte  n  G^eo.  II.  c.  19.  §22% 

By  the  statute  23  Hen,  YIII.  c.  15,  §  1.  it  was  enacted, 
that  **  in  trespass  upon  the  statute  5  Rich.  II.  debt,  covenant, 

*  detinue,  account,  trespass  on  the  case,  or  upon  any  statute 

*  for  an  offence  or  wrong  personal,  immediately  supposed  te 
^  be  done  to  the  plaintiff,  if  the  plaintiff,  after  the  appear* 

\^  ance  of  the  defendant,  be  nonsuited,  or  tt  verdict  pass  against 
^^  him,  the  defendant  shall  have  judgment  to  recover  his 
^  cxMTls  against  the  plaintiff,  to  be  assessed  and  taxed  by  the 
^discretion  of  the  judge  or  judges  of  the  court  where  such 
f""  action  shall  be  commenced  or  sued ;  and  sbaH  have  such 
^  process  and  execution  for  the  recovery  of  the  '  same  against 
!>  the  plaintiff,  as  the  plaintiff  should  or  might  have  bad 
^  ^rainst  the  defendant,  in  case  judgment  had  been  given  for 
» the  plaintiff." 


"  Wilks,  429.  1  B08.  8l  Fttl.  2 1 4*  and     107^ 
l»s>iewRep.C.P.  56.  *  ?  Dumf.  &  East,  yio,  and  see  i 

^  Sarses,  148.  2  Wils.  28.  Say.  Co0tf«    Bos.  &  Pul*  2 1 3 .  S.  P. 
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Executors  and  administrators  are  not  particularly  excepted 
out  of  the  statute  29  Hen.  YIII.  c.  IS.;  yet  as  that  statute 
only  relates  to  contracts  made  with,  or  wrongs  done  to  the 
plaintiffs  it  has  been  uniformly  holden^  that  they  are  not 
liable  to  costs,  upon  a  nonsuit^  or  verdict,  where  they  neces- 
sarily sue  in  their  representative  character,  and  cannot  bring 
the  action  in  their  own  right;  as  npon^a  contract  entered  into 
with  the  testator  or  intestate^  or  for  o,  wrong  done  in  his  life- 
time*.     But  where  the  cause  of  action  arises  after  the  death  of 
the  testator  or  intestate,  and  the  plaintiff  may  sue  thereon  in 
his  own  right,  he  shall  not  be  excused  from  the  payment  of 
costs,  though  he  bring  the  action  as  executor  or  administrator; 
as  upon  a  contract^  express  or  implied,  or  in  trover^f  for  a 
conversion  after  the  death  of  the  testator  or  intestate:  And 
where  a  declaration  in  trover  by  an  executor  consisted  of  tw 
counts,  one  on  a  conversion  in  the  life-time,  and  another  after 
the  death  of  the  testator,  for  which  latter  the  plaintiff  migiit 
have  declared  in  his  own  right,  he  was  holden  to  be  liable  ti^ 
oosts  on  a  nonsuit\     The  reason  why  an  executor,  suing  in 
his  representative  character,  shall  not  be  liable  to  costs,  if  he 
fail,  is  because  he  is  supposed  npt  to  be  cognizant  of  the  con- 
tracts made  by  his  testator  ;  but  as  he  must  be  cognizant  of 
all  contracts  made  by  himself  personally,  thongh  in  his  repre* 
sentative  character,  and  as  he  might  declare  upon  them  in  his 
own  right,  there  is  reason  why  he  should  not  be  exempt  from 


*a  Str.  ii07« 

^  Cro.  Eliz.  $03.  Cro.  Jac.  229.  s 
BiiUt.  26U  X  Salk.  S07.  3i4»  3  Btur. 
1586.887.  Cottti97. 

<  Smtk  ixioihr  v.  RJUdu,  T.  a6 
Geo.  III.  K«  B. 

*  T.  Jon.  47*  X  Veat.  9s.  a  Ld, 
Riym.  14x4. 1  Str.  68s.  S.  C.  Cas.  ?r. 
C P.  X57.  Fr.  Reg.  xx8.  S. C  Bamet, 
141.  x  H.  Blac.  528.  X  Boa.  ft  PuL 
44;.  2  Bot.  &  Pol.  2^%.  %  East,  59$. 
ciaok  md  Mm  tsawmn  v.  X«ra#,  £• 
42  Geo.  ni.  dted  in  %  Eait,  398. 

f  BanieS|,i29. 


'  6Mod.9X.  x8i.  I  Salk. S07.  S. C 
X  Ld.  Raym.  436.  i  Str.  68s*  Baraeci 
X19.  a  Str.  iio5.  4  Dnmf.  ft  £at| 
a;;.  5  Dumf.  ft  East,  a34.  a  East, 
396. 

•  Com.  Rep.  x6a.  Cas.  Pr.  C.  P.  61. 
Barnes,  2  3a.  Cas../(ni^.  Hardw.  904.  } 
Dom^  ft  East,  358.  MoMmd  ▼•  iX 
GtM^ge^  M.  41  Geo.  III.  K.  B.  re 
East,  a93.  a  Taoat.  x  i6«  but  tee  3  Ler 
60.  lentitcotttra, 

^  a  Taunt,  x  16.  and  see  7  Dumf.  A 
East,  3  $8. 
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SOilBy  in  case  be  fail  fn  his  action*.  And  for  a  similar  rea- 
My  execotors  or  administralors  are  not  necessarily  exempted 
torn  costs,  on  interlocutory  motions^.  But  though  an  execu* 
or  or  administrator,  necessarily  suing  as  Nuch  upon  a  contract 
ntered  into  with  the  testator  or  intestate,  is  not  made  liable 
k  costs  by  the  statute,  and  no  costs  can  be  awarded  against 
iaa  on  record ;  yet  in  a  late  case,  where  the  plaintiff  sued  as 
nmiuistrator,  upon  a  contract  made  with  his  intestate,  and 
ligned  by  the  plaintfff  to  J.  8.  for  whose  benefit  the  action 
brought,  and  it  appeared  in  evidence  that  the  contract 
been  annulled,  with  the  privity  both  of  the  plaintiff  and 
F.  &  and  the  former  was  indemnified  by  the  latter ;  a  verdict 
ig  found  for  the  defendant,  the  court  of  Common  Pleas 
le  a  rule  upon  the  plaintiff,  to  pay  the  defendant  his  costs, 
for  a  contempt,  in  fraudulently  abusing  the  process  of  the 
irt5.  An  executor  or  administrator  is  liable  to  costs,  upon 
^judgment  of  non  pros^:  And  where  he  has  knowingly 
ight  a  wrong  action,  or  otherwise  been  guilty  of  a  wilfvl 
tnlt,  he  shall  ^«ay  costs  upon  a  discontinuance*,  or  for  not 
;eeding  to  trial  according  to  notice^;  but  otherwise  he  is 
liable  to  costs,  in  either  of  these  cases' :  Nor  where  he 
^ly  sues  en  auter  droit,  is  he  liable  to  costs,  upon  a  judg- 
as  in  case  of  a  nonsuit\ 

Execotors  and  administrators,  when  defendants,  have  no  pri- 
iiege  with  respect  to  costs* :  And  if  there  be  a  verdict  against 
heniy  the  judgment  is,  that  the  costs  be  levied  of  the  goods  of 
■e  testator  or  intestate,  if  the  defendant  hath  so  much  there* 


*  6  East,  ^ii,ptr  Lawrence^  J.  H.  Blac.  217. 

¥^  Per  Ctir.  M.  4s  Geo.  III.  K.  B.  fa  Str.   871.  Baroei,   233.  4  Bur. 

*)  Bos.  &  Pol*  IIS*  1927.  Say    CotU,  96,  7.  S.  C.  Per 

<  Cat.  Pr.  C.  P.  14.  157,  8.  3  Bur.  Cur.  T.  44  Geo.  III.  K.  B.  Wii^hi  y. 

|j8{«  6  Dium&ft  Eatt,  654.  Jones,  H.  45  Geo.  III.  K.  B.  2  Smith 

■^•Gas*  Pr.C.  P»  79.  3  Bur.  14^1.  t  IU260.  S.  C. 


t 


Rep.  45 1.  S.  C.  2  New  Rep.  C.  ^4  Bur.  1928.  Per  Cur.  T.  37  Geo. 

^TS.  jhUfjiOm  IIL  K.  B.   Bamef,  130.  2  H.  Blac. 

f  Cas.  Pr.  C.  P.  IS7,  8.  Pr.  Reg.  277.  2  East,  396. 

119. B.C.  Bamea,  133.  3 Bur.  1585.  1  {  Plowd.  183.  Hut.  69.  79. 
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of  in  his  hands  to  be  administered,  and  if  not,  4e  .bmi^ 
prii^^  A  bankrapt,  sued  as  executor,  pleaded  a.  false 
aod  it  being  found  against  him,  the  plaintiff  had  judgmei 
the  costs  de  bonis  propriis^  after  which  he  obtained  his  < 
ficate ;  and  the  couf  t  held,  that  this  judgment  for  the 
was  not  discharged  by  the  certificate^.  But  where  an  e: 
tor  or  administrator  pleads  plene  administravitj  aad  the  { 
tiffy  admitting  the  truth  of  the  plea,  takes  judgmeot  of  i 
m/uUirOf  ike  defendant  is  not  liable  to  cost8%  And  m 
an  executor  or  administrator  pleads  several  pleas  to  the  v 
declaration,  as  non  assumpsit  and  pkne  administravit^  an< 
crf^them  is  found  for  him,  he  is  entitled  to  the  postea  and  < 
though  the  other  plea  be  found  against  bim^.  But  il 
plaintiff  take  judgment  of  assets  in  fuiwro^  upon  the  pK 
fitefiie  administravit,  and  go  to  trial  upon  the  plea  of  noi 
sumpsiij  he  will  be  entitled  to  costs,  if  he  obtain  a  ver 
and  therefore  in  such  case,  unless  the  defendant  has  a 
ground  of  defence  upon  non  assumpsit^  it  is  usual  for  hii 
move  to  withdraw  hi»  plea,  which  the  court  will  permit 
to  dp,  upon  payment  of  costs^.  So  where  an  executor  pie 
non  assumpsit  and  plene  administravity  on  whicii  the  pla 
took  isHue,  and  a  bond  and  mortgage  outstanding,  andj 
administravit  prcBteVj  on  which  latter  plea  the  defendant 
judgment  of  assets  quando  acciderint,  and  there  was  a 
^dict  for  the  plaintiff  on  the  plea  of  tion  assumpsit  and  fo 
defendant  on  the  issue  of  plene  administravit ;  the  court 
that  the  plaintiff,  being  at  all  events  entitled  to  judgraei 
assets  quandOf  and  having  b^en  compelled  by  the  defend 
pleading  non  assumpsit^  to  go  down  to  trial,  was  entitle 


*  4  Durni^  &  East^  648.  7  Dunif.  & 
East,  359* 

^  3  Bur.  1 368.  I  Blac.  Rep.  400.  S. 

^  Imp.  K.  B.  514.  in  miarg,  where  it 
is  laid  to  have  been  so  determined  in  the 
Common  Pleas:  And  it  seems  thai  the 
defendant  is  not  liable  to  costs,  where  he 
pleads  plan  itdnmusiravk  ^r^^r^  and 


the  plaintiff,  admitting  the  truth 
plea,  takes  judgment  of  the 
mitted  in  part,  and 'for  the  resid 
assets  in  fuiuro.  See  Rast.  Ent. 
Co.  134.  2  Saund.  226.  Sid.  448 

^  Gamant  y,  ffetieik,  E.  22 
III.  K.  B.  Cochon  y.  DrMmHU 
23  Geo.  III.  K.  B. 

*  a  Blac.  Rep.  1275. 
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Tetain  the  postea,  and  to  have  the  general  costs  of  the  trial, 
iboQgh  the  issue  of  plene  adminislravit  was  found  against 
him'. 

There  being  still  many  cases,  in  which  the  defendant  was 
not  aided  by  the  j)rovisions  of  the  before-mentioned  statutes^, 
it  was  enacted  by  the  statute  4  Jac.  I.  c,  3.  that*'  if  any  per- 
"  wn  shall  commence,  in  any  court,  any  action  of  trespass^ 

*  ejectione  firmte^  or  any  other  action  whatsoever,  wherein 
^  the  plaintiff  or  demandant  might  have  costs,  in  case  judg* 
**  ment  should  be  given  for  him,  and  the  plaintiff  or  demand- 
"  ant  shall  be  nonsuited  therein,  after  the  appearance  of  the 

'*  defendant,  or  a  verdict  shall  pass  against  him  by  lawful 
"  trial,  that  then  the  defendant,  in  every  such  action,  shall 
**  have  judgment  to  recover  his  costs  against  the  plaintiff  or 
''demandant,  to  be  assessed  and  levied  in  like  manner  as 

*  upon  the  23  Hen.  VIII.  c.  15."  By  the  above  statute,  the 
defendant  is  entitled  to  costs  on  a  nonsuit  or  verdict,  in  all 
cues  where  the  plaintiff  would  have  been  entitled  to  them,  if 
hehad  obtained  judgment;  as  in  assumpsit^t  &c.  And  though 
fte  declaration  be  insufficient,  so  that  the  plaintiff  could  not 
hre  had  costs  thereon,  the  defendant  is  nevertheless  entitled 
io  costs,  for  the  unjust  vexation"* :  But  this  statute,  Ueing 
framed  upon  the  model  of  the  23  Hen.  VIII.  c.  15.  does  not 
tttend,  any  more  than  that,  to  actions  brought  by  executors  or 


I  udministrators*. 


The  statutes  which  have  been  hitherto  mentioned,  as  giving 
costs  to  defendants,  only  relate  to  cases  where  the  plaintiff  is 
Donsuitied,  or  has  a  verdict  against  him.  But  there  are  other 
itftttttes,  by  which  the  defendant  is  eotitled  to  costs  upon  a 
wUe prosequi,  nonpros,  discontinuance,  or  demurrer;  or  where 


.•**-i»  Batt,  232.  248.  Hob.  219.  Huf.  16.  S.  C.  Cro. 

*«  Leon.  9.  3  Leon.  92.  Bui.  Ni.  C^r.  .i75.but  see  Cro.  Jac.  158,  9. //iw^. 

«  jiite^  974,  *  Gilb.  C.  P.  271. 
5  MboTf  69^5.  I  Bulst.  189.  3  Bulst. 
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the  plaintiff  does  not  recover  the  amount  of  the  sum  for  xn 
the  defendant  was  arrested,  provided  it  appear  that  he 
not  any  reasonable  or  probable  cause  for  arresting  him  to 
amount,  and  the  court  shall  thereupon  make  a  rule  or  i 
for  the  allowance  of  such  costs. 

By  the  8  Eliz.  c.  2.  *'  upon  process  issuing  out  of  the  • 
^'  of  King's  Bench,  if  the  plaintiff  do  not  declare  in 
<'  days  after  bail  put  in ;  or  if  after  declaration,  he  do 
^'  prosecute  his  suit  with  effect,  but  willingly  suffer  the 
<'  to  be  delayed  or  discontinued,  or  he  be  nonsuited  the 
^*  the  judges,  by  their  discretions,  shall  award  to  the  de 
'^  ant  his  costs,  damages  and  charges,  in  that  behalf  sustai 
If  the  plaintiff  enter  a  nolle  prosequi,  as  to  the  whole  cau 
action,  the  defendant  is  entitled  to  costs  upon  this  statute\  '. 
does  not  extend,  any  more  than  the  former,  to  actions  brou| 
executors  and  administrators  in  their  representative  chara 

By  the  13  Car.  XL  stat.  2.  c.  2.  §  3.  it  is  enacted,  that  '^ 
*<  an  appearance  entered  for  the  defendant  by  attorne 
the  term  wherein  the  process  is  returnable,  unless  the  { 
tiff  shall  put  into  the  court  from  whence  the  process  h 
his  bill  or  declaration  against  the  defendant,  in  somi 
sonal  action  or  ejectment  of  farm,  before  the  end  o 
term  next  following  after  appearance,  a  nonsuit  for 
''  of  a  declaration  may  be  entered  against  him ;  and  th 
'^  fendant  shall  have  judgment  to  recover  costs  again! 
'*  plaintiff,  to  be  taxed  and  levied  in  like  manner  as  up 
•*  23Hen.  VIlI.c.  15," 

And  still  further  to  discourage  the  bringing  of  frivoloi 
vexatious  actions,  it  is  enacted  by  the  statute  8  &  0  W 
c.  II.  §  2.  that  •*  if  any  person  shall  commence  or  pro 
^^  any  action,  in  any  court  of  record,  wherein  upon  den 
^*  either  bv  plaintiff  or  defendant,  demandant  or  tenant. 


« 


*  3  Durnf.  ft  East,  ji  i*  and  see   i6    a  particular  count,  or  our  of  sei 
East,  129.  ante,  722  ;  but  it  19  otherwise    fendants.  jtnU,  723, 3,  4* 
vhere  the  noffe  prosequi  is  entered  as  to        ^  Cro.  Eliz.  69.  Cro,  Jac.  3^ 
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'detain  the  po^tea,  and  to  have  the  general  costs  of  the  trial, 
Hbeagh  the  issue  of  plene  administravit  was  found    against 

*•  There  being  still  many  cases,  in  which  the  defendant  was 
Mt  aided  by  the  provisions  of  the  before-mentioned  statutes^ 
|l  was  enacted  by  the  statute  4  Jac.  I  c,  3.  that*'  if  any  per- 
son shall  commence,  in  any  court,  any  action  of  trespass^ 
efeciione  firmtB^  or  any  other  action  whatsoever,  wherein 
the  plaintiff  or  demandant  might  have  costs,  in  case  judg* 
Bient  should  be  given  for  him,  and  the  plaintiff  or  demand- 
ant shall  be  nonsuited  therein,  after  the  appearance  of  the 
defendant,  or  a  verdict  shall  pass  against  him  by  lawful 
trial,  that  then  the  defendant,  in  every  such  action,  shall 
have  Judgment  to  recover  his  costs  against  the  plaintiff  or 
demandant,  to  be  assessed  and  levied  in  like  manner  as 
apon  the  2:3  Hen.  VIII.  c.  15."  By  the  above  statute,  the 
fendant  is  entitled  to  costs  on  a  nonsuit  or  verdict,  in  all 
»s  where  the  plaintiff  would  have  been  entitled  to  them,  if 
bad  obtained  judgment;  as  in  assumpsit  f  &c.  And  though 
declaration  be  insufficient,  so  that  the  plaintiff  could  not 
tTe  had  costs  thereon,  the  defendant  is  nevertheless  entitled 
I  costs,  for  the  unjust  vexation"* :  But  this  statute,  Ueing 
Nkmed  upon  the  model  of  the  23  Hen.  VIII.  c.  15.  does  not 
ptendf  any  more  than  that,  to  actions  brought  by  executors  or 
lmiDistrators^ 

^Tfae  statutes  which  have  been  hitherto  mentioned,  as  giving 
Ms  to  defendants,  only  relate  to  cases  where  the  plaintiff  is 
ODsuited,  or  has  a  verdict  against  him.  But  there  are  other 
BUtttes,  by  which  the  defendant  is  eotitled  to  costs  upon  a 
wlttepragequi,  nonpros^  discontinuance,  or  demurrer;  or  where 


^  la  Bart,  232.  248.  Hob.  219.  Huf.  16.  S.  C.  Cro. 

^%  I«eoa«  9.  3  Leon.  92.  Bui.  Ni,  Car.  175.  but  see  Cro.  Jac.  158,  9. //m^. 

fu  334.  contra. 

«  jhUj  974.  *  Gilb.  C.  P.  27 1. 

f  MooTf  625.  I  Bulst.  189*  3  Bul8t« 
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'*  dize,  seized  as  forfeited,  by  virtue  of  any  act  or  acts  of 
^  parliament  relating  ta  his  majestN*s  revenues  of  c?/5tor<? -: 
*•  excise^  or  of  any  ship,  vessel  or  boat,  or  of  any  horse,  o.tf>. 
"  or  carriage,  used  or  employed  in  removing  or  (*i\rr\i!i^th* 
•*  same,  wherein  a  verdict  shall  be  fonn  I  for  the  chnuier 
'*  thereof,  and  it  shall  appear  to  ihe  judge  or  court  before 
^  whom  the  same  shall  be  tried  or  henriiy  that  there  was  a 
•*  probable  cause  of  seizure,  the  judge  or  court  shall  certify 
''  that  there  was  a  probable  cause  for  making  such  seizure; 
''  and  in  such  case  the  claimant  shall  not  be  entitled  to  anj 
•'  costs  of  suit  whatsoever*/' 

In  actions  upon  judgments^  it  is  enacted  by  the  statute  43 
Geo.  III.  c.  46.  §  4.  that  ^^  the  plaintiffs  shall  not  recover  oi 
^  be  entitled  to  any  costs  of  suit,  unless  the  court  in  whicii 
^^  such  action  shall  be  brought,  or  some  judge  of  the  sami 
^  court,  shall  otherwise  order^/'  But  this  statute  does  not 
extend  to  an  action  brought  by  the  defendant,  to  recover  the 
costs  ofa  ju  dgment  of  nonsuit,  but  only  to  judgments  reca 
rered  by  plaintiffs'".  And  where  a  defendant,  against  whoa 
judgment  had  been  obtained,  sued  out  a  writ  of  error,  and  to 
an  action  on  the  judgment  pleaded  nul  tiel  record^  the  court 
of  Common  Fleas  allowed  the  plaintiff  his  costs  of  the  action 
upon  the  judgment**,  lu  actions  against  justices  of  the  peac^ 
on  account  of  a  conviction,  or  any  thing  done  by  them  for 
carrying  the  same  into  effect,  in  case  such  conviction  shall 
have  been  quashed,  the  plaintiff,  we  have  seen*,  besides  the 
value  and  amount  of  the  penalty,  in  case  the  same  shall  have 
been  levied,  shall  not  be  entitled  to  recover  any  costs  of  suit; 
unless  it  shall  be  expressly  alledged  in  the  declaration,  thai 
such  acts  were  done  maliciously,  and  without  any  reasonable  or 
probable  cause ;  nor  in  case  it  shall  be  proved  at  the  trial,  thai 
such  plaintiff  was  guilty  of  the  offence  whereof  he  had  beet 


•  And  •€€  the  statutes  19  Geo.  11.  ^  a  Blac.  Rep.  785. 

c.  34.  §  16.  as  Geo.  III.  c.  70.  J  29.  *  14  East,  343. 

Reynolds  v.  Cowpir^  E.  %%  Geo.  Ill*  *  5  Taunt.  264. 

K.B,  >fii//,9ia,  13.  ^Antcy  9x3,  14. 
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And  it  mast  be  a  strong'  case  against  an  executor^  to  bring 

him  within  the  meaning  of  the  act*.     An  application  for  costs 

under  this  statute,  cannot  be  supported  by  a  reference  to  the 

notes  of  the  judge,  before  whom  the  cause  was  tried;  but  an 

affidavit  must  be  made,  shewing  there  was  no  reasonable  or 

probable  cause  for  the  arrest^ :  And  the  court  will  not  make 

an  order  for   costs  to  be   paid   to  the  defendant  upon  this 

ititote,  where  it  appears,  on  shewing  cause,  that  under  the 

circomstances,  the  plaintiff  had  a  reasonable  or  probable  cause 

6r  arresting  the  defendant,  to  the  itill  amount  of  the  sum  for 

vhich   he   was  arrested^      If  a  defendant's   attorney    apply 

for  costs  on  this  statute,  without  sufficient  grounds,  the  court 

of  Common  Pleas,  on  discharging  the  rule,  will  make  him 

piy  the  costs  of  the  application'^. 


The  plaintiff,  we  may  remember,  is  not  entitled  to  costs  in 
ipopnlar  action,  for  the  whole  or  part  of  the  penalty  given  by 
ibtute  to  a  common  informer,  unless  they  are  expressly  given 
Urn  by  the  $tatute^  Nor  was  the  defendant  entitled  to  costs  in 
<ocli  an  action,  until  the  statute  18  Eliz.  c.  5.  §  3.  (made  per- 
petual by  the  27  Eliz  c.  10.)  by  which  it  is  enacted,  that  "  if 
^  any  common  informer  shall  willingly  delay  his  suit,  or  shall 
^  discontinue,  or  be  nonsuit,  or  shall  have  the  matter  pass 
"  against  him  therein  by  verdict  or  judgment  in  law,  the  said 
^  informer  shall  pay  to  the  defendant  his  costs,  charges  and 
^  damages,  to  be  assigned  by  the  court  in  which  the  suit  shall 
•*  be  attempted  :**  With  a  proviso,  that  **  this  act  shall  not 
*  extend  to  any  officer,  wIk>  in  respect  of  his  office,  has  here* 
^  tofore  usually  sued  upon  penal  laws;  nor  to  any  officer, 
^  suing  only  for  matters  concerning  his  office^''     This  act  of 


*  I  Martli.  a  I.  c.  8.  which  exempte  plaintiiTs,  soing  to 
^  J  Tannt*  6o.  the  use  of  the  king,  io  any  action  what* 

*  I  Smith  R.  pi.  soever,  from  the  payment  of  costa,  in 
^  4  Taoot.  191.  case  they  be  nonsuited,  or  a  verdict  pass 

*  j/gUtgy^  5*  agaiost  them.  See  also  7.Dunif..&  £ast, 
'  aLd.  Raym*  1333.  Bui.  JVif.  iW.    362* 

S4   and  fee  the  statute  24  Hen.  VIII. 
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ofben^ise  iti  the  Common  jJPleas :  for  Cfrete,  if  the  planfitiff 
ceeded  upon  any  one  of  the  counts,  he  Vf^s  entitled  to 
coirts  of  bis  whole  declaration,  thoogh  the  defendant  i 
ceeded  upon  the  other8%  This  distinction  however  is  i 
abolished ;  and  it  is  settled  in  both  courts,  that  neither  p; 
is  entitled  to  costs  on  those  coants  which  are  fonnd  for 
defendant** :  and  there  being  several  defendants,  soitn 
whom  suffered  judgment  by  default,  makes  no  difference* 

8d  where  the  defendant  pleaded  several  justifications  to 
cocmtt,  for  different  trespasses  in  different  places^  and  on 
irial  all  the  issues  were  found  for  him,  except  an  issue  on 
guilty  to  a  new  assignment,  which  was  fonnd  for  the  plain 
the  court  on  argfmnent  held,  that  the  plaintiff  was  entitle 
one  penny  damages  and  one  penny  costs,  the  jury  ha^ 
fotind  the  rerdtct  for  him  with  one  penny  damages,  and 
the  defendant  was  not  entitled  to  any  costs^.  So  where 
defendant  in  trespass  pleaded  three  different  justifications 
three  different  counts,  and  on  issue  joined  in  the  Com 
Pleas,  had  a  verdict  for  him  on  two,  and  against  brm  on 
third  ;  on  motion,  this  was  holden  not  to  be  a  case  wrthin 
act,  and  that  the  plaintiff  was  entitled  to  costs  at  comi 
law  on  the  whole  declaration*.  So  where  a  declaration,  i 
action  on  the  casCy  contained  one  count  in  trover ,  and  ano 
for  wordSf  and  the  defendant  pleaded  not  guilty  to  the 
count,  and  a  justification  to  the  second  count,  and  there 
a  verdict  for  the  plaintiff  on  the  count  in  trover,  and  for 
defendant  on  the  other  count,  the  court  held  that  the  defeni 
should  not  have  costs  taxed  on  the  issue  found  for  him : 
BuUer,  J.  said,  the  practice  of  the  court  is  uniform,  nc 
allow  the  defendant  costs  in  cases  of  this  sort'^     So  w 


*  Bui.  M.Pn.   33  J.    a  Blac.  Rep.  on  Pleading,  Chap.  IV.  p.  395,  16 

800  1199*  6  Durnf.  &  East,  602,  3.   $  129.  2  Marsh.  20 z« 
S86t»  2629  3*'  2  Bos.  &  Pal.  49    but  see        ^  2  Marsh.  201* 
the  case  put  by  Le  Blanc ^  Just.  8  Duraf .        ^  Barnes,  149. 
&  East,  467.  ^  BuK  Ni.  PH.  335. 

^  %  B01.&  Pul.  334*  and  fee  Chkty        'Doug.  677. 
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Ae  iefeadimt  plendn  fwii  asmmpsit  M  li^  all  bdt  a  pttfticfoittr 
smn,  and  as  to  that  sum  a  tender  ;  and  on  the  trial,  the  fact  of 
tbe  lender  is  found  for  hiiOi  but  that  the  sum  tendered  was 
bM  Aiflicfeirty  by  wkieh  thie  plaratiff  has  st  terdiet  otf  tbe  gme- 
Vl  issfie,  itnd  jod^aiem  for  bis  damages  and  costs ;  in  sodl 
iMe,  fbcrre  is  not  an  hislance  of  tbe  costs  of  tbe  issfie  on  tbe 
lea  of  tender^  ever  having  been  taxed  for  tbe  defaidtot'.  So 
rbere^  in  a  sitfnilar  case,  the  issue  on  tbe  plea  of  tenrder  wiis 
BOfid  for  the  plaiiftiflT;  ffihl  on  non  assumpsit  for  tbe  defendant, 
fe  plahitiff  wds  hoMen  to  be  errtitled  to  the  genenF  costt  of 
h6  cuMie^.  Atid  aecordingfy  in  a  }at6  case,  where  tn  amun^ 
H  agtfifist  att  eiectrtrix,  tbe  defendant  pieaded  tbe  general 
hMie  and  the  stattffe  of  limitations  to  the  whole  declarattdn, 
irf  asr  to  a  partfcolar  sum,  that  the  promises  were  made  by 
Ite^  defeildaat^s  testator  antf  one  A.B.  jointly,  whicb  A.  Bl 
^rted  the  testator,  and  is  still  living ;  and  this  last  issoe  waa 
id  at  tbe  trial  for  tbe  defendant,  and  the  other  two  issneft 
die  plaintiff,  who  thefeapon  bad  judgment  for  the  rest  of 
(dattiages  and  costs ;  tbe  court,  after  a  full  investigation  of 
subject,  beld  tbat  tbe  defendant  was  not  entitled  to  have 
eaaur  of  tbe  issue  found  for  her  dedocted  from  the  costs  of 
trial,  wliTcb  the  pbtintrff  was  entitled  to  on  the  issues  found 
bini?« 

^the  same  rule  has  prevailed,  where  a  defendant  has  sac- 
teded  on  a  demurrer  as  to  part  of  the  plaintiflTs  demand^ 
%tB,  where  the  declaration  consisted  of  two  counts,  and  the 
afeodant  demurred  to  one,  and  obtained  judgment  thereon, 
(id  pleaded  to  the  other,  and  on  trial  of  the  issue  there  was 
verdict  for  the  plaintiff;  the  court  held^  that  the  plaintiff 
'BB  entitled  to  costs  upon  his  verdict^  and  the  defendant  to 
me  upon  his  demurrer :  for  that  the  plaintiff  having  prevailed 
Kyo  onne  of  his  counts,  had  a  right  to  have  his  costs  upon 
at  count,  without  any  deduction  on  account  of  the  defend* 


^  5  Elafty  262.  *  5  Eait,  261.  and  sec  1  Mkrih*  235. 

*  5  Taunt,  660.  f  J  Eatt,  264, 


J  008 


OF  COSTS. 


ant^s  having  got  judgment  upon  bis  demurrer  to  the  other 
count*. 

But  if  there  be  two  distinct  causes  of  action  in  two  sept-' 
rate  counts,  and  as  to  one  the  defendant  suffers  judgment 
go  by  default,  and  as  to  the  other  takes  issue  and  obtains 
Terdict^  he  is  entitled  to  judgment  for  his  costs  on  the  lal 
count,  notwithstanding  the  plaintiff  is  entitled  to  judgi 
and  costs  on  the  first  count^.     So  where  the  declaratioa  i 
trespass  consisted  of  one  count  only,    to  which  there  wt 
several  pleas  of  justification,  on  which  issues  were  taken, 
a  new  assignment,  on  which  judgment  passed  by  default, 
a  venire  was  awarded,   as  well  to  assess  the  damages  on 
judgment  by  default,  as  to  try  the  issues ;  all  the  issues  hek\ 
found  for  the  defendant,  it  was  holden  that  he  was  entitled 
the  casts  of  them^.     And  in  like   manner,  where  one  of 
issues  in  a  similar  case  was  found  for  the  defendant,  he 
holden  to  be  entitled  to  the  general  costs  of  the  trial,  thi 
another  issue  was  found  for  the  plain tifi^.     But  where  the 
fendant  in  trespass  quare  clausum  /regit,  pleaded  not  goil 
and  also  a  justification  under  a  right  of  way  ;  and  the  plaai 
tiff  traversed  the  right  of  way,  and  new  assigned  extra  vu 
and  issue  was  taken,  as  well  on  the  new  assignment  as 
the  right  of  way  ;  after  verdict  for  the  plaintiff,  with  one 
ling  damages  on  the  new  assignment,  and  for  the   defent 
on  the  justification,  the  plaintiff  was  holden  to  be  entitled 
full  costs,  deducting  only   the  defendant's   costs  on  the  ii 
found  for  him% 


An  inclosure  act  directed,  that  tlie  parties  who- were  dii 


*  2  Bur.  1232.  Say.  Costs,  2 1 1 . 8.  C. 
but  differebtiy  reported.  Tamen  qasrei 
and  see  stat.  8  &  9  W.  III.  c.  1 1.  §  2. 

^  3  Dumf.  &  East,  654.  and  see  6 
Dnmf.  &  East^  602,  3.    The  same  point 
was  also  ruled  in  another  case,  of  IVriglU 
clerk  ▼.  Smtkiet,  T.  49  Geo.  III.  K.  B. 
with  this  diflercnct  only ;  that  the  two 


distinct  causes  of  action,  vUch  in 
former  case  were  stated  in  two 
were  in  tlie  latter  comprised  io  one  coopl 
13  East,  193.  fbj* 

"^  8  Durnf.  &  East,  466.  and  sec  j 
East,  265. 

'  13  East,  191. 

•  1  East,  350.  13  Eaatt  194.  (c). 
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kfied  with  the  determination  of  the  commissioners,  might 
nog  actions  to  try  their  rights,  adding,  ^Uhat  if  the  verdict 
sfaoald  be  in  favour  of  the  commissioners*  determination, 
the  costs  shoald  be  borne  by  the  plaintiff,  and  if  against 
•ach  determination,  then  by  the  proprietors  at  large  ;**  A 
oprietor  bronght  an  action,  claiming  nine  distinct  rights, 
id  recovered  for  three  only ;  and  the  conrt  held,  that  he 
Pttld  only  have  his  costs  on  those  issues  which  were  fonnd 
r  faiin,  and  that  the  defendant  should  have  his  costs  of  the 
har  issoefl^.  But  where,  by  an  inclosure  act,  any  person  dis^ 
tiffied  with  the  determination  of  the  commissioners  might 
ing  an  action  against  the  person  in  whose  favour  such  deter- 
intion  should  have  been  made,  and  if  it  should  appear  that 
p  party  claiming  was  entitled  to  a  qualified  or  less  interest, 
i  jury  might  declare  the  same  on  their  verdict,  to  be  in- 
Uttd  on  the  pastea,  in  addition  to  the  verdict  given  on  the 
hie  joined,  InU  the  costs  of  such  action  should  abide  and  be 
mrmmed  by  the  verdict  given  upon  the  issue  joined;  and  an 
im  was  brought  against  the  defendant,  who  claimed  a 
of  common  in*  respect  of  ninety  acres,  and  upon  the  ge- 
issae,  the  declaration  consisting  only  of  one  count,  a 
tiict  was  given  for  the  plaintiff  as  to  thirty  acres,  and  for 
I  defendant  as  to  the  residue,  and  there  was  an  indorse- 
at  on  the  postea^  that  the  jury  found  the  right  of  common 
of  sixty  acres,  &c. ;  the  court  held,  that  the  plaintiff 
to  general  costs^. 


t  should  be  remembered,  however,  that  the  plaintiff  has 
no  case  a  right  to  costs,  except  where  he  is  entitled  to 
gment  on  the  whole  record :  and  therefore  where  the  de- 
iant,  in  trespass  for  breaking  and  entreing  the  plaintiff's 
I  fishery  in  A,  and  also  in  B.,  and  also  in  A.  and  B.j  plead- 
irst  not  guilty,  and  secondly^  that  the  said  free  fisheries 
e  parcel  of  a  navigable  harbour,  &c.  common  to  all  the 
T*s  subjects  J  to  which  the  plaintiff  replied,  prescribing  for 


;  6  Durnf.A  Ed«t,  599%  ^  3  Maulc  &  Sel.  323, 
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a  free  fishery  in  the  said  place^  in  right  of  his  manor 
the  defendant  rejoined,  taking  issue  on  such  prescripti( 
was  holden,  that  on  verdict  for  the  plaintiflF  on  the  gc 
issne,  and  for  the  defendant  on  the  prescription,  the 
going  to  the  whole  declaration,  the  plaintiff  was  not  en 

to  C08ts% 

It  has  already  been  observed**,  that  no  costs  were  re 
able  by  a  defendant  at  common  law  :  And  the  reason  see 
be,  that  if  the  plaintiff  failed  in  his  suit,  he  was  amerc 
the  king  pro  falso  clamore,  which  was  thought  to  be  a 
cient  punishment,  without  subjecting  him  to  the  payme 
costs.  The  first  instance  of  costs  being  given  to  a  defei 
Was  in  a  writ  of  right  of  ward,  by  the  statute  of  Marl 
(62  Hen*  III.)  c.6.  Afterwards,  costs  were  given  to  th 
fendant  in  errar^  by  the  3  Hen.  VII.  c.  10.  and  19  Hen. 
c.  20.  and  in  replevin,  by  the  7  Hen.  VHI.  c.  4.  and  21 
VlII.  c.  19,  &c.  But  in  one  of  these  cases,  the  defend 
to  be  considered  as  an  actor ;  and  in  the  other  of  thetr 
provision  is  virtually  for  the  benefit  of  the  plaintiff  in  th 
ginal  action*". 

In  replevin^  or  second  deliverance,  the  defendant,  m 
avowry,  cognizance,  or  justification,  for  rents,  customs  o 
vicies,  or  for  damage  feasant,  is  entitled  to  costs,  by 
Hen.  VIII.  C.4.  §  3.  and  21  //en.  VIII.  c.  19.  §  8.  : 
avowry,  cognizance,  or  justification  be  found  for  him,  o 
plaintiff  be  nonsuit,  or  otherwise  barred;  which  statute 
tend  to  avowries,  &c.  made  by  an  executor'^,  or  for  an  es 
and  as  it  should  seem,  for  an  amercement  by  a  court 
bat  tiot  to  pleas  of  prisel  en  auter  lieu,  upon  which  the  m 
abiited',  or  to  pleas  of  property  in  the  thing  distrained\ 


•  II  East,  263*  and  vide  ante^  707,8.        '  Cro.  Jac.  520.  but  fee  Cr 
b  yfnie,  073,  3C»o.  temh*  eontra, 

«  Say.  Costs,  70.  *  Com.  Rep.  12s.  2  L<L  Ray: 

*  a  Rol.  Rep.  457.  S.  C. 

«  Cro.  Eliz.  330.  ?  Hardr,  153. 
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Ae  17  Car.  II.  c.  7.  §  2.  the  defendant  obtainir^  jodgpnent 
ttereoD,  for  the  arrearages  of  rent,  or  valoe  of  the  goods  dis« 
^Ininedy  is  also  entitled  to  his  fuU  costs  of  suit.  And  by  the 
31  (?eo.II.  c.  19.  §  22.  if  the  defendant  avow,  or  make  cog* 
Disance  in  replevin^  upon  a  distress  for  rent,  relief,  heriot,  or 
■ther  service,  and  the  plaintiff  be  nonsuit,  discontinue  his 
■ction,  or  have  jodgmenc  against  him,  the  defendant  shall 
lecover  double  costs  of  suit.  But  this  latter  statute  does  not 
|ktend  to  a  rent  charge%  or  seizure  for  a  heriot  ctutom^ :  And 
by  a  canal  act,  the  company  vrere  authorized  to  take 
in  lands  for  the  purposes  of  the  act,  on  making  certain 
ents,  either  by  annual  rents  or  sums  in  gross ;  and  the 
from  whom  the  land  was  to  be  taken  were  empowered 
distrain  the  gfoods  of  the  company,  even  off  the  premisieSy 
of  non-payment  of  such  sums ;  an  avowant,  statinjg  a 
under  this  act  of  parliament,  was  holden  not  to  be 
ed,  on  obtaining  a  verdict,  to  double  costs  under  the  sta- 
ll G^eo.  II.  c.  19.  §22% 

^By  tbe  statute  23  Hen.  YIII.  c.  16.  §  1.  it  was  enacted, 

in  trespass  upon  the  statute  5  Hick.  II.  debt,  covenant, 

detinue,  account,  trespass  on  the  case,  or  upon  any  statute 

)r  an  offence  or  wrong  personal,  immediately  supposed*  te 

done  to  the  plaintiff,  if  the  plaintiff,  after  the  appear* 

^%nce  of  the  defendant,  be  nonsuited,  or  a  verdict  pass  against 

lim,  the  defendant   shall    have  judgment  to  recover   his 

against  the  plaintiff,  to  be  assessed  and  taxed  by  the 

r\discretion  of  the  judge  or  judges  of  the  court  where  such 

raction  shall  be  commenced   or  sued ;  and  sbatl  have  such 

-process  and  execution  for  the  recovery  of  tbe  same  against 

nbe  plaintiff,  as  the  plaintiff  should    or   might  have   ba4 

r^^ainat  the  defendant,  in  case  judgment  had  been  given  for 

^tbe  plaintiff." 

f  

.*  Wilksy  429.  I  Bo8.  & Ful.  ai4,aBd    lO;^ 

t  aNewRep.  C.  P.  56.  •  7  Dumf.  &  East,  joo,  and  see  i 

^  Sanies,  148.  a  Wils.  28.  Say.  Cosu«    Bos.  &  Pul«  3x3.  S.  P. 
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Execuiors  and  administrators  are  not  particularly  excep 

out  of  the  statute  2'i  Hen.  YIII.  c.  15.;  yet  as  thatstal 

only  relates  to  contracts  made  with,  or  wrong^s  done  to 

plaintiffs  it  has  been  uniformly  holden^  that  they  are 

liable  to  costs,  upon  a  nonsuit*^  or  verdict,  where  they  nei 

sarily  sue  in  their  representative  character,  and  cannot  bi 

the  action  in  their  own  right ;  as  upon  a  contract  entered  i 

with  the  testator  or  intestate^  or  for  'a  wrong  done  in  his  1 

timeS.    But  where  the  cause  of  action  arises  after  the  deatl 

the  testator  or  intestate,  and  the  plaintiff  may  sue  thereon 

his  own  right,  he  shall  not  be  excused  from  the  paymen 

costs,  though  he  bring  the  action  as  executor  or  administrat 

as  upon  a  contract^  express  or  implied,  or  in  trover* j  fo 

conversion  after  the  death  of  the  testator  or  intestate:  i 

where  a  declaration  in  trover  by  an  executor  consisted  of  1 

counts,  one  on  a  conversion  in  the  life-time,  and  another  a' 

the  death  of  the  testator,  for  which  latter  the  plaintiff  mi, 

have  declared  in  his  own  right,  he  was  holden  to  be  liabk 

oosts  on  a  nonsuit\     The  reason  why  an  executor,  suing 

his  representative  character,  shall  not  be  liable  to  costs,  if 

fail,  is  because  he  is  supposed  npt  to  be  cognizant  of  the  o 

tracts  made  by  his  testator ;  but  as  he  must  be  cognizant 

all  contracts  made  by  himself  personally,  thongh  in  his  repi 

sentative  character,  and  as  he  might  declare  upon  them  in  I 

own  right,  there  is  reason  why  he  should  not  be  exempt  in 


*2Str.iio7« 

^CrOfeEliz.  $03.  Cro.  Jac.  229.  2 
Biilst.  261*  I  &dk.  207.  314.  3  Bor. 
2586.  Say.  Coitf,97. 

«  Smtk  exeador  v.  BJUJes^  T.  26 
Geo.  III.  K«  B. 

'  T.  Jon.  47*  X  Vent*  92.  2  Ld« 
Raym.  14x4.  x  Str.  682.  S.  C.Cas.  Pr. 
C  P.  X57.  Pr.  Reg.  X18.  S.  C.  Barnet, 
141.  X  H.  Blac  528.  X  Boa.  &  PuL 
44(.  2  Boa.  &  Pnl.  253.  2  Eaat,  39$* 
Cook  Md  eAm  tutuuttrt  r.  Jmhu,  E. 
42  Geo.  m.  cited  in  9  Eaat,  398. 

f  BarDeS|.i29. 


'  6Mod.9X.  x8i.  X  SaIk.207.S1 
X  Ld.  Raym.  436.  x  Str.  682.  Baq 
XI9.  2  Str.  iioS.  4  Dorar.  &  & 
277.  5  Dumf.  &  East,  234.  2  & 
396. 

•  Com.  Rep.  262.  Caa.  Pr.  C.  P.( 
Barnea,  2  32.  Caa../(M^.  Haxdw.  204 
Dorof.  &  East,  358.  Moakbmd  y.  . 
Groi^ge,  M.  41  Geo.  IIL  K.  B. 
East*  293.  2  Taunu  x  i6.  but  aee  )  I 
60.  sem^.conira, 

^  2  Taunt.  X  x6.  and  aee  7  Dordl 
East,  358. 
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DMtty  in  ease  he  fait  m  his  action*.    And  for  a  similar  rea- 
on,  executors  or  administralors  are  not  necessarily  exempted 
n>m  coats,  on  interlocutory  motions^.     But  though  an  execu* 
or  or  administrator,  necessarily  suing  as  such  upon  a  contract 
otered  into  with  the  testator  or  intestate,  is  not  made  liable 
a  costa  by  the  »tatote,  and  no  costs  can  be  awarded  against 
fas  on  record;  yet  in  a  late  case,  where  the  plaintiff  sued  as 
dminiatrator,  upon  a  contract  made  with  his  intestate^  and 
ffsigDed  by  the  plaintiff  to  J.  S.  for  whose  benefit  the  action 
ras  brought,  and  it  appeared  in  evidence  that  the  contract 
bd  been  annulled,  with  the  privity  both  of  the  plaintiff  and 
K  jSw  and  the  former  was  indemnified  by  the  latter ;  a  verdict 
MDg  found  for  the  defendant,  the  court  of  Common  Pleas 
le  a  rule  upon  the  plaintiff,  to  pay  the  defendant  his  costs, 
for  a  contempt,  in  fraudulently  abusing  the  process  of  the 
irt*.     An  executor  or  administrator  is  liable  to  costs,  upon 
judginent  of   non  pro^:    And  where  he   has  knowingly 
igiit  a  wrong  action,  or  otherwise  been  guilty  of  a  wilful 
lalt,  be  slmll  pay  costs  upon  a  discontinuances  or  for  not 
reeding  to  trial  according  to  notice^;  but  otherwise  he  is 
liable  to  costs,  in  either  of  these  cases* :  Nor  where  he 
sly  sues  en  outer  droitf  is  he  liable  to  costs,  upon  a  judg- 
lent  as  in  case  of  a  nonsuit\ 


I 


Executors  and  administrators,  when  defendants,  have  no  pri- 
il^e  with  respect  to  costs* :  And  if  there  be  a  verdict  against 
keniy  the  judgment  is^  that  the  costs  be  levied  of  the  goods  of 
pe  testator  or  intestate,  if  the  defendant  hath  so  much  there* 


*  6  East,  j^i%.pir  Lawrencif  J. 
^  »  PiT  Cwr.  M.  42  Geo.  lU.  K.  B. 
;  •  5  Bot.  &  Pill,  115. 
1  ^  Cii*  Pr.  C.  P.  14.  i$7,  8.  3  Bur. 
\fiS^  6  Diinii*&  East,  654. 

Pr.C.  P*  79*  3  Bur.  14$  i.  i 
Rep.  45 1.  S.  C.  2  New  Rep*  C. 
!L  7S«  JhUf  720* 

'  Cas.  Vr.  C.  P.  257,  8.  Pr.  Reg. 
119. B.C.  Banesi  f 33.  3 Bur.  1585.  1 


H.  Blac.  217. 

>  2  Str.  871.  Bamei,  133.  4  Bur. 
1927.  Say  C08U,  96,  7.  S.  C.  Per 
Cur.  T.  44  Geo.  III.  K.  B.  Wright  v. 
Jtmesf  H.  45  Geo.  III.  K.  B.  2  Smith 
K.  260.  S.  C 

*  4  Bar.  1928.  Per  Cwr.  T.  37  Geo. 
III.  K.  B.  Barnea,  130.  2  H.  Blac 
277.  2  East,  396. 

\  Plowd.  183,  Hau  69.  79« 
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of  in  bis  hands  to  be  administered,  and  if  not,  de  bni 
prii^.    A  bankrupt,  sued  as  executor,  pleaded  a.  fiUse 
aad  it  being  found  against  him,  tbe  plaintiff  had  jodgmc 
the  costs  de  bonis  propriiSf  after  which  he  obtained  bis 
ficate ;  and  tbe  couf  t  held,  that  this  judgment  for  the 
was  not  discharged  by  the  certificate^.     But  where  an  < 
tor  or  administrator  pleads  plene  admmisiravitf  aad  the 
tifff  admitting  the  truth  of  the  plea,  takes  judgment  of 
m/uturOf  the  defendant  is  not  liable  to  cost8^     And 
an  executor  or  administrator  pleads  several  pleas  to  the 
declaration,  as  non  assumpsit  and  pkne  administravit,  ai 
pf  them  is  found  for  him,  he  is  entitled  to  the  postea  and 
though  the  other  plea   be   found  against  bim''.     But 
plaintiff  take  judgment  of  tissets  in  /uiuro,  upon  tbe  p 
pkiie  administravity  and  go  to  trial  upon  tbe  plea  of  m 
sumpsity  he  will  be  entitled  to  costs,  if  he  obtain  a  ve 
and  therefore  in  such  case,  unless  the  defendant  has  i 
ground  of  defence  upon  non  <issumpsiti  it  is  usual  for  l 
move  to  withdraw  hi^  plea,  which  the  court  will  perm 
to  do,  upon  payment  of  costs^.     So  where  an  executor  pi 
mm  assumpsit  and  plene  administravit^  on  which  tbe  pi 
took  issue,  and  a  bond  and  mortgage  outstanding,  and 
administravit  prteter,  on  which  latter  plea  the  defendanl 
judgment  of  assets  quando  acciderint^  and  there  was 
^dict  for  the  plaintiff  on  the  plea  df  ^um  assumpsit  and  i 
defendant  on  the  issue  of  plene  administravit  j  the  court 
that  the  plaintiff,  being  at  all  events  entitled  to  judgro 
assets  quando,  and  having  been  compelled  by  the  defen 
pleading  non  assumpsit^  to  go  down  to  trial,  was  entit 


■  4  Durni^  &  East,  64S.  7  Durnf.  & 
East,  359« 

^  3  Bur.  1 368.  I  Blac.  R^.  400*  S. 
C*  Anttf  212. 

^  Imp.  K.  B.  514.  in  mar^.  where  it 
is  said  to  have  been^o  determioed  in  the 
Common  Picas:  And  it  seems  thai  the 
defendant  is  not  liable  to  costs,  where  be 
I>leadf  plmis  sdmndOravk  .fis^^Hr^  and 


the  plaintiiF,  admitting  the  tmth 
plea,  takes  judgment  of  tbe  as 
mitted  in  part,  and 'for  the  resi 
assets  In  ftUuro.  See  Rast.  Eot. 
Co.  134*  2  Saund-  226.  Sid.  4^ 

**  Gamans  v.  Hetkethf  £.  t 
III.  K.  B.  Cockson  y.  Drmhm 
23  Geo.  m.  K.  B. 

*  2  Blac.  Rep.  1275. 
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in  the  po^tea,  and  to  have  the  general  costs  of  the  trial, 
gb  the  issue  of  plene  administravit   was  found    against 


1 


here  being  still  many  cases,  in  which  the  defendant  was 
tided  by  the  provisions  of  the  before-mentioned  statutes^ 
IS  enacted  by  the  statute  4  Jar,  I  c,  3.  that*'  if  any  per- 
il shall  commence,  in  any  court,  any  action  of  trespass^ 
*ciione  firmtB^  or  any  other  action  whatsoever,  wherein 
3  plaintiff  or  demandant  might  have  costs,  in  case  judg* 
3nt  should  l>e  given  for  him,  and  the  plaintiff  or  demand- 
t  shall  be  nonsuited  therein,  after  the  appearance  of  the 
fendant,  or  a  verdict  shall  pass  against  him  by  lawful 
al,  that  then  the  defendant,  in  every  such  action,  shall 
ve  judgment  to  recover  his  costs  against  the  plaintiff  or 
mandant,  to  be  assessed  and  levied  in  like  manner  as 
on  the  2:3  Hen.  VIII.  c.  15."  By  the  above  statute,  the 
dant  is  entitled  to  costs  on  a  nonsuit  or  verdict,  in  all 
where  the  plaintiff  would  have  been  entitled  to  them,  if 
d  obtained  judgment ;  as  in  assumpsit^,  &c.  And  though 
leclaration  be  insufficient,  so  that  the  plaintiff  could  not 
had  costs  thereon,  the  defendant  is  nevertheless  entitled 
ists,  for  the  unjust  vexation"*:  But  this  statute,  Ueing 
^d  upon  the  model  of  the  23  Hen.  VIII.  c.  15.  does  not 
d,  any  more  than  that,  to  actions  brought  by  executors  or 
[listrators^ 

e  statutes  which  have  been  hitherto  mentioned,  as  giving 
to  defendants,  only  relate  to  cases  where  the  plaintiff  is 
ited,  or  has  a  verdict  against  him.  But  there  are  other 
es,  by  which  the  defendant  is  eotitled  to  costs  upon  a 
tnrosequi,  nonproSf  discontinuance,  or  demurrer;  or  where 


Bast,  252.  248.  Hob.  219.  Huf.  16.  S.  C.  Cro. 

Licoa.  9.  3  Leon.  92.  Bui.  Ni.  Car.  ,i75.but  see  Cro.  Jac.  158,  9, //m^. 

^  contriu 

'€j  974.  *  Glib.  C.  P.  27 1. 

OTy  625.  I  Bulst.  189.  3  Bulst. 
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the  plainttfi'  does  not  recover  the  amoant  of  the  sam  for  trhic 
the  defendant  was  arrested,  provided  it  appear  that  be  ba 
not  any  reasonable  or  probable  cause  for  arresting  him  to  ths 
amoant,  and  the  court  shall  thereupon  make  a  rale  or  ordi 
for  the  allowance  of  such  costs. 

By  the  8  Eliz.  c.  2.  ^*  upon  process  issuing  out  of  the  coa 
*^  of  King's  Bench,  if  the  plaintiff  do  not  declare  in  thr 
<'  days  after  bail  put  in ;  or  if  after  declaration,  he  do  o 
*'  prosecute  his  suit  with  effect,  but  willingly  suffer  the  sai 
<^  to  be  delayed  or  discontinued,  or  he  be  nonsuited  tberei 
'*  the  judges,  by  their  discretions,  shall  award  to  the  defen 
'^  ant  his  costs,  damages  and  charges,  in  that  behalf  sustained 
If  the  plaintiff  enter  a  nolk  prosequi,  as  to  the  whole  cause 
action,  the  defendant  is  entitled  to  costs  upon  this  statute*.  Bai 
does  not  extend,  any  more  than  the  former,  to  actions  brought 
executors  and  administrators  in  their  representative  characte 

By  the  13  Car.  II.  slat.  2.  c.  2.  §  3.  it  is  enacted,  that  ''  npi 
**  an  appearance  entered  for  the  defendant  by  attorney, 
the  term  wherein  the  process  is  returnable,  unless  the  plat 
tiff  shall  put  into  the  court  from  whence  the  process  issue 
'*  his  bill  or  declaration  against  the  defendant,  in  some  pe 
<^  sonal  action  or  ejectment  of  farm,  before  the  end  of  ii 
**  term  next  following  after  appearance,  a  nonsuit  for  wi 
**  of  a  declaration  may  be  entered  against  him ;  and  the  i 
fendant  shall  have  judgment  to  recover  costs  against  tl 
plaintiff,  to  be  taxed  and  levied  in  like  manner  as  upon  t 
•*  23^en.  VIlI.c.  15." 

And  still  further  to  discourage  the  bringing  of  frivolous  t 
vexatious  actions,  it  is  enacted  by  the  statute  8  &  0  W.  II 
c.  1  i.  §  2.  that  <'  if  any  person  shall  commence  or  prosed 
^^  any  action,  in  any  court  of  record,  wherein  upon  demtm 
^*  either  bv  plaintiff  or  defendant,  demandant  or  tenant,  JQ( 


*  3  Durnf*  &  East,  jx  i.  and  fee  i6    a  particular  count,  or  ooe  of  Mfcnl 
East,  129. 011/^,  722 ;  but  it  is  otherwise    fendants«  jfnte,  722, 3,  4. 
where  the  nolle  prosequi  is  entered  as  to        ^Cro•  Eliz*^9.  Cro,  Jac  36i» 
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'  ment  sball  be  given  by  the  court  against  tbe  plaintiff  or  de- 

*^  mmndant,  the  defendant  or  tenant  shall  have  judgment  to 

f  recover  hin  costs,  and  have  execution  for  tlie  same  by  capias 

'^  ad  mtisfaeienduimf  fieri  facias^  or  elegH  *'     Tbis  statute  does 

Mt  extend  to  demurrers  to   pleas  in   abatement* ;    nor  any 

action,  wherein  the  defendant  would  not  have  been  entitled  to 

tests,  npoD  a  nonsuit  or  verdict^. 
I 

^  And  for  the  more  effectual  prevention  of  frivolous  and  vex- 
kltioiis  arrests  and  suits,  it  is  enacted  by  the  statute  43  Geo.. 
L  c.  46.  $  3.  that  **  in  all  actions  to  be  brought  in  England 
or  Irdandf  wherein  the  defendant  or  defendants  shall  be 
arrested  and  held  to  special  bail,  and  wherein  tbe  piniutiif 
or  plaintiffs  shall  not  recover  the  amount  of  the  sum  for 
which  the  defendant  or  defendants  in  such  actions  shall  have 
been  so  arrested  and  held  to  special  bail^  such  defendant 
or  defendants  shall  be  entitled  to  costs  of  suit,  to  be  taxed 
according  to  the  custom  of  the  court  in  which  such  action 
shall  have  been  brought;  provided  that  it  shall  be  made 
appear,  to  the  satisfaction  of  the  court  in  which  such  ac*- 

*  tion  is  brought,  upon  motion  to  be  made  in  court  fur  that 
^  porpose,  and  upon  bearing  the  parties  by  affidavit,  that  the 

*  plaintiff  or  plaintiffs  in  such  action  had  not  any  reasonable 
'*.  or  probable  cause  for  causing  the  defendant  or  defendants 
^  to  be  arrested  and  held  to  special  bail  in  such  amount  as 
"*  aforesaid,  and  provided  such  court  shall  thereupon,  by  a  rule 
^  or  order  of  the  same  court,  direct  that  such  costs  shall  be 
■*  allowed  to  the  defendant  or  defendants:  And  the  plaintiff  or 
^  l^aintiffs  shall,  upon  such  rule  or  order  being  made  as  afore- 
^.  said,  be  disabled  from  taking  out  any  execution  for  the 
f^  SQQD  recovered  in  any  such  action,  unless  tbe  same  shall  ex- 
f*  cecd,  and  then  in  such  sum  only  as  the  same  shall  exceed, 
^  tbe  amount  of  the  taxed  costs  of  the  defendaxit  or  defend- 
**  ants  in  such  action :  And  in  case  tbe  sum  recovered  in  any 


■  I  IdL  Rajtn.  337.  i  Salk.  194.  12     S.  C 
Mod.  19$.  Comb.  482.  S.  C.  2  Ld.        ^  Cai.  Pr.  C.  P.  25.  i  H.  Blac.  530. 
Rayni.  992.  1  Salk.  194.  6  Mod.  88,   l)ut  see  Caf  •  Pr*  C«  f ,  4.  c(nUm.  * 
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'<  such  action  shall  be  less  than  the  amonnt  of  the  costs 
^  defendant  or  defendants,  to  be  taxed  as  aforesaid,  tha 
**  the  defendant  or  defendants  shall  be  entitled,  after  d 
**  ing  the  sum  of  money  recovered  by  the  plaintiff  or  ph 
*^  in  such  action,  from  the  amount  of  his  or  their  costs. 
**  be  taxed  as  aforesaid,  to  take  out  execution  for  such 
'^  in  like  manner  as  a  defendant  or  defendants  may  nc 
"  law  have  execution  for  costs  in  other  cases'." 

Upon  this  statute,  the  defendant  was  allowed  his 
where  the  plaintiff  arrested  him  for  the  prix^e  of  coals 
sidered  as  full  measure  ;  the  plaintiff  having,  previously 
arrest,  compounded  a  penal  action  for  delivering  the 
coals,  as  being  short  of  measure*".  And  where  a  verdic 
taken  at  the  trial  for  a  nominal  sum,  subject  to  an  order  ( 
ference  for  ascertaining  the  amount  of  the  damages,  by  ' 
the  costs  were  directed  to  abide  the  event  of  the  aware 
the  arbitrator  found  a  less  sum  to  be  due  to  the  plaintiff 
that  for  which  the  defendant  was  arrested;  the  court 
that  the  sum  so  found,  and  for  which  judgment  was  aften 
given,  was  to  be  considered  as  a  sum  recovered,  vvithii 
meaning  of  the  act,  so  as  to  entitle  the  defendant  to  app 
costs'".  But  this  statute  does  not  extend  to  an  action  of 
on  bond,  where  the  plaintiff  obtains  a  verdict  for  noi 
damages,  and  takes  his  judgment  for  the  penalty,  excet 
the  sum  for  which  the  defendant  was  arrested^.  And,  i 
King*s  Bench,  it  has  been  holden  not  to  apply  to  cases,  \ 
the  defendant  pays  into  court,  upon  the  common  rule, 
sum  than  h;3  was  arrested  for,  and  the  plaintiff  takes  it  < 
court* ;  though  it  seems  to  be  otherwise  in  the  Common  I 


•  Append.  Chap.  XXXVIl,  §    30.  Geo.  III.  S.  P. 

And  for  the  form  of  zjiri  facias  on  this  **  10  East,  jaj. 

statute,  see  Append.  Chap.  XXXIX.  §  *  i  Smith  R.  428.  »  Smith  1 

39.  13  East,  90. 

^  2  Smith  R.  a6r.  'a  New  Rep.  €•  P.  76*  add 

'  f  Niok  T.  Porter^  T.  44  Geoi  III.  East,  90. 
K«  B«  Bwriu  1.  Pakmrt  m  Scac.  M«  44 
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And  it  tnagt  be  a  strong'  case  against  an  executor^  to  bring 
Urn  within  the  meaning  of  the  act*.  An  application  for  costs 
Older  this  statute,  cannot  be  supported  by  a  reference  lo  the 
Botes  of  the  judge,  before  whom  the  cause  was  tried ;  but  an 
iffidavit  must  be  made,  sliewiog  there  was  no  reasonable  or 
probable  cause  for  the  arrest^ :  And  the  court  will  not  make 
ID  order  for  costs  to  be  paid  to  the  defendant  upon  this 
rtatute,  where  it  appears,  on  shewing  cause,  that  under  the 
circumstances,  the  plaintiff  had  a  reasonable  or  probable  cause 
fir  arresting  the  defendant,  to  the  full  amount  of  the  sum  for 
ich   he   was  arrested^      If  a  defendant's   attorney    apply 

costs  on  this  statute,  without  sufficient  grounds,  the  court 
Common  Picas,  on  discharging  the  rule,  will  make  him 

the  costs  of  the  application"*. 

The  plaintiff,  we  may  remember,  is  not  entitled  to  costs  in 
]popular  action,  for  the  whole  or  part  of  the  penalty  given  by 
ite  to  a  common  informer,  unless  they  are  expressly  given 
ijQi  by  the  statute^     Nor  was  the  defendant  entitled  to  costs  in 
Ich  an  action,  until  the  statute  18  Eliz.  c.  5.  §  3.  (made  per- 
etual  by  the  27  Eliz  c.  10.)  by  which  it  is  enacted,  that  "  if 
any  common  informer  shall  willingly  delay  his  suit,  or  shall 
discontinue,  or  be  nonsuit,  or  shall  have  the   matter  pass 
against  him  therein  by  verdict  or  judgment  in  law,  the  said 
informer  shall  pay  to  the  defendant  his  costs,  charges  and 
damages,  to  be  assigned  by  the  court  in  which  the  suit  shall 
be  attempted :''  With  a  proviso,  that  '^  this  act  shall  not 
extend  to  any  officer,  wIk)  in  respect  of  his  office,  has  here- 
tofore usually  sued  upon  penal  laws;    nor  to  any  officer, 
soing  only  for  matters  concerning  his  office^"     This  act  of 


*  X  Marsli.  21.  c.  8.  which  exempu  plaintiffs,  solog  to 
^  I  Tauoti  6o.  the  use  of  the  king,  io  any  action  what* 

*  X  Smith  R«  521.  soever,  from  the  payment  of  costa,  in 
^  4  Taont.  191.  case  they  be  nonsuited,  or  a  verdict  pass 

*  jtuUyqi^  5.  against  them.  See  also  7.Ducnf..&  East, 

'  2  Ld.  Raym*  1333.  ^b^*  '^«  P^*    i^h 

4   and  see  the  statute  24  Hen.  VIII. 
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parliament^  which  seems  to  give  costs  upon  arrest  of  jud{ 
ment*,  extends  to  actions  brought  upon  a  subsequent  rtatati 
or  one  that  is  repealed^  ;  and  also  to  actions  qui  tam^  for  pa 
of  a  penalty,  as  well  as  where  the  wliole  is  given  to  a  comm( 
informer** :  But  it  does  not  extend  to  actions  brought  by  tl 
party  grieved,  upon  a  remedial  statute*. 

Where  there  are  several  defendants,  who  succeed  in  the  a< 
tion,  the  plaintiff  may  pay  costs  to  which  of  them  he  pleases 
And  if  they  fail,  each  of  them  is  answerable  for  the  whol 
costs :  Thus,  where  an  ejectment  was  brought  against  severe 
defendants,  who  defended  severally,  and  at  the  assizes  one  • 
them  confessed .  lease  entry  and  ouster,  and  had  a  verdk 
against  him,  but  the  others  did  not  confess ;  the  court  upon  a 
plication  said,  the  o6Scer  must  tax  the  same  costs  against  s 
the  defendants ;  and  that  if  the  plaintiff,  after  he  bad  satisfei 
tion  against  one,  should  take  out  execution  against  anoth< 
the  latter  might  apply  to  the  courts 

Where  one  of  several  defendants  lets  judgment  go  by  d< 
fault,  and  the  other  pleads  a  plea  which  goes  to  the  whole  d( 
claration,  and  shews  that  the  plaintiff  had  no  cause  of  actioi 
if  this  plea  be  found  for  the  defendant  who  pleaded  it,  he  sba! 
have  costs;  and  being  an  absolute  bar,  the  other  defendai 
sljall  have  the  benefit  of  it,  and  shall  not  pay  costs  to  tt 
plaintiff^.  But  where  the  plea  does  not  go  to  the  whole,  b 
is  merely  in  diselwrge  of  the  party  pleading  it,  there  tl 
other  party  shall  not  have  the  benefit  of  it ;  but  shall  pay  cos 
though  it  be  found  against  the  plaintiff'. 


'  Glib.  C.  P.  27i.but  see  Hal.  Costs,  ^  i  Str.  516.  2  Str.  1203. 

203 .  «  Bui.  Nl.  Pri.  3  3  5,  6. 

^  Willcs,  39a.  440.  I  Wils.  177.  *  Co.  Liu  125.  Cro.  Jac  134. 1 1 

*  Cowp.  366,  Say.  Costs,  7$.  S.  C.  Ld«  Raym.  1372.  i  Str.  6io.  8  M 
and  sec  2  Str.  1103.  6  Vin.  Abr.341,  217.  S.  C.    Cas.  Pr.  C  P.   107. 
2.  S.  C.  Reg.  I02,  S.  C.  2  H.  Blac.  28. 

*  I  And.  1 16.  2  Leon.  1 16.  4  Leon.  >  Same  cases;  x  Wils,  89.  3  Dum 
$;.  Cro.  Eliz.  177.  Hm.  22.  i  Salk*  Ea8t|656. 

30. 
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Before  the  statute  8  &  9  W.  IH.  c.  11,  if  one  of  several 

defendants  had  been  acquitted^  he  was  not  entitled  to  his  costs  ;^ 

the  courts  construing  the  former  acts  to  relate  only  to  the 

case  of  a  total  acquittal  of  all  the  defendants\     This  being 

foand  inconvenient^  it  was  enacted  by  the  same  statute,  §  1. 

that  '^  where  several  persons  shall  be  made  defendants  to  any 

"  action  of  trespass^  assault^  falie  imprisonment,  or  ejectiane 

^Jirma,  and  any  one  or  more  of  them  shall  be,  upon  the  trial 

*^  thereof,  acquitted   by  verdict,    every   person   so  acquitted 

**  shall  recover  his  costs  of  suit,  in  like  manner  as  if  the  ver- 

/*  diet  had  been  given  against  the  plaintiff,  and  acquitted 

*^all  the  defendants;  unless  the  judge,  before    whom   the 

^  cause  Ls  tried,  shall  immediately  after  the  trial  thereof,  in 

lopen  court,  certify  upon  the  record  under  his  hand,  that 

^  there  was  a  reasonable  cause  for  making  such  person  a 

'^  defendant/*     This  statute  is  confined  to  the  particular  ac* 

&Bi  therein  mentioned;  and  does  not  extend  to  an  action  of 

trespass  upon  the  case^^  nor  consequently  to   an   action  of 

frmr" :  neither  does  it  extend  to  an  action  of  replevin'^ ;  nor 

toaQ»action  of  debt  on  bond  against  executors,  one  of  whom 

11  acquitted  on  the  plea  of  plene  administravit  prmten*.    On 

t  joint  plea  of  not  guilty  to  trespass  and  assault^  if  one  de- 

fcadant  be  found  guilty,  with  one  shilling  damages  and  one 

AiOing  costs,  and  the  other  acquitted,  the  latter  is  only  en- 

Aied  to  forty  shillings  costs^  . 

When  ^feigned  issue  is  ordered  by  a  court  of  laWf  whether 
it  be  in  a  civil  or  criminal  proceeding,  the  costs  always  follow 
the  verdict,  and  must  be  paid  to  the  party  obtaining  it'.    But 


■s  Sfr.  1005*  and  see  i  Salk.  194.  k  StUl  and  R&jertf  i  Lil*  Pr.   544. 

^s  Str.  looj*  per  ff&it,  Ch.  J »  Barnes,   130.  i  Wiis. 

*  Barnes,  139*  261*  331.  Say.  Rep.  24.  x  Wils.  324. 

*  '3  Bur.  I284.  I  Biac.  Rep.  355.  S.  C.  and  see  Burt.  Prac.  Excheq.  248, 

BKfm  Costs,  21$.  S.  C.  9.  Peake's  Cas.  Ni.  Pri.  69.20^4.  B«t 

^  Date  of  NoffM  t.  jffithaHy  and  in  the  case  of  Hotimt  t.  Ld.  BerUfy^ 


,  E.  42  Geo.  III.  K,  B.  (4  Durnf.  &  East,  402.)    the    court 

'dMauIe&Scl.  172.  strongly  intimated  an  pinion,  that  «« 
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when  a  feigned  issae  is  ordered  by  a  court  of  equity^  the  cwA» 
do  not  follow  the  verdict,  as  a  matter  of  course ;  but  the 
finding  of  the  jury  is  returned  back  to  the  court  which  ordered 
the  issue,  and  the   costs  there   are  in  the  discretion  of  the 

• 

court*.    Where  the  issue  is  ordered  by  a  court  of  law,  on  a 
role  for  an  information'',  or  motion  for  an  attachment^  the 
costs  of  the  original  rule  or  motion   do  not  in  general  follow 
the  verdict,  but  only  the  costs  of  the   feigned  issue ;  whicfa^ 
costs  are  to  be  reckoned  from  the  time  when  the  feigned  issu^ 
was  first  ordered  and  agreed  to^     Yet,  where  it  was  orderec2 
by  the  consent  rule,  that  the  costs  riiould  abide  the  event  of 
the  issue,    the   court    directed  the  whole  costs'  to  be  paid 
under  it*. 

Having  thus  shewn,  in  what  cases  the  parties  are  entitied 
to  costs,  I  shall  proceed  to  consider,  what  costs  they  are  res- 
pectively entitled  to ;  with  the  means  of  taxing  and  recoverin|f 
them,  as  between  jEMirly  and  party. 

Where  the  plaintiff^  recovers  sittgle  damages,  he  is  only  en« 
titled  to  single  costs,  unless  more  be  expressly  given  him  by 
statute :  But  if  double  or  treble  damages  are  given  by  a  sta* 
tute,  subsequent  to  the  statute  of  Gloucester^  in  a  case 
wherein  single  damages  were  before  recoverable,  the  plaintiff 
is  entitled  to  double  or  treble  costs,  although  the  statute  be 
silent  respecting  them' ;  as  in  an  action  upon  the  2  Hen.  IV. 
c.  11.  &c<.  In  some  cases,  double'  or  treble  costs  are  ex-^ 
pressly  given  to  the  plaintiff^;  as  upon  the  game  laws,  by  the 
statute  2  Geo.  III.  c,  10.  ^  5.    And  wherever  a  plaintiff  is  en* 


fiugoed  issues  were  only  granted  with  Costs,  144*  S.C. 

tke  leave  of  the  court,    it   would    be  '  Say.  Rep.  253. 

prudent  io  future,  when  they  permitted  ^  i  Bur.  604. 

SQch  issues  to  be    jie  .  to  compel  the  ^2   Bur.  1021*  and  tee  3   MauleA^ 

parties  to  consent   that  the  costs  should  Sel.   323. 

be  in  the  discretion  of  the  co  ■. '..  '  Say.  CoBts^  228« 

.  *  See  the  cases  referred  to  in  last  note.  <  Jinte,  974. 
^Say.  Sep.  229.  i   Bur.  603.  Say. 
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titled  to  double  or  treble  costs,  the  costs  given  by  the  court 
de  incrementOf  are  to  be  doubled  or  trebled,  as  well  as  those 
given  by  the  jury*.  But  double  or  treble  costs  are  not  to 
be  understood  to  mean,  according  to  their  literal  import, 
twice  or  thrice  the  amount  of  single  costs.  Where  a  statute 
gives  double  costs,  they  are  calculated  thus :  1.  the  common 
coBti;  and  then  Aa//*the  common  costs:  If  treble  costs,  I. 
tbe  coibmon  costs;  2.  half  of  these;  and  then  half  of  the 
latter\ 

Doable  or  treble  costs  are  also  in  some  cases  expressly 
given  to  the  defendant ;  as  in  actions  against  justices  of  the 
l^eace,  constables,  &c.  by  the  7  Jac.  I.  c.  6^.  (made  per- 
petual by  the  21  Joe.  1.  c.  12.  §  2.) ;  for  distresses  for  rents 
and  services,  by  the  11  Geo.  II.  c.  19.  §  21,  2^;  on.  the 
boilding  act,  14  Geo.  III.  c.  78.  §  100^. ;  against  officers  of 
the  excise  or  customs,  by  the  23  Geo.  III.  c.  70.  §  34.  24 
Cfto.  III.  sess.  2.  c.  47.  §  35.  39.  and  28  Geo.  IIL  c.  37. 
§  33. ;  gainst  persons  holding  public  employments,  &c.  and 
having  power  to  commit  to  safe  custody,  by  the  42  Geo.  III. 
Cm  85.  §  6. ;  or  against  any  person  or  persons,  for  any  thing 
done  in  pursuance  of  the  act  for  consolidating  the  pro« 
Yisions  of  the  acts  relating  to  the  duties  under  the  manage- 
ment of  the  commissioners  for  the  affairs  of  taxes',  or  any  act 
for  gpranting  duties  to  be  assessed  under  the  regulations  of 
that  act ;  or  on  the  mutiny  act'.     In  these  and  similar  cases. 


"  %  Leoo.  52.  Cro.  Eliz.  582.  3  Lev.  judgmeot  as  id  case  of  a  nonsuit,  in  an 

351.  Canh.  297.  321.    I  Salk.  205.  i  action  brought  against  then,  for    the 

LcLRaym.  19.  S.  C.  2  Str.  1048.  but  price  of  goods  sold  and  delivered  to 

see  I  Dornf.  &  East,  252.  them  for  the  use  of  the  poor.  3  Maule 

^  Table  of  Costs,  2fi /kWitfi/kib.  &  Sel.  13 1. 

«  This  sutute  does  not  extend  to  ac-  **  Thb  statute  does  not  extend  to  a 

tioQS.for  a  mere  nan-fiasance^  but  only  distress  for  a  rent  ohaige^  or  tMurei^ 

vhcre  toDething  is  done  by  the  officers,  a  heriot  tusUm.    AnU^  loi  i.. 

2  LcT.  250.  3  East,    92.     And  ac-  ^9  East,  322. 

cardioglj,-  parish    officers^    or  persons  f  43  Geo.  UL  c.  99*  ^  ;o. 

actiDg  on  their  behalf,  are  not  entitled  i  5  Taunt*  820.  i  Marsh.  382.  S.  C 

tnder  this  statute  to  double  costs,  upon  3  Maule  &  SeK  591. 
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where  it  doed  not  appear,  on  the  face  of  the  record,  that  the 
defendant  is  entitled  to  the  benefit  of  the  act,  (as  where  he 
pleads  the  general  isstue,)  and  there  is  no  particular  modi 
appointed  for  recovery  of  the  costs,  the  proper  mode,  aflei 
a  nonsuit  or  verdict  for  the  defendant,  is  to  apply  to  th< 
court,  upon  an  affidavit  of  the  facts,  for  leave  to  enter  a  sog^ 
gestion  on  the  roll';  which  suggestion  shoald  be  entered 
before  the  entry  of  final  judgment*".  And  it  cannot  he  done 
by  rule  of  court^,  unless  where  the  plaintiff  moves  for  leav« 
to  discontinue,  on  payment  of  costs;  in  which  case,  tiki 
court  may  make  it  *  part  of  the  rule^  that  he  shall  pay  doobL 
or  treble  costs^.  But  where  a  particular  mode  is  appointei 
by  statute,  for  the  recovery  of  double  or  treble  costs,  as  bj 
the  certificate  of  the  judge  who  tried  the  cause,  on  the  ' 
Jac.  I.  c.  5.  there  that  particular  mode  must  be  observed*: 
so  that  if  the  judge  certify,  there  is  no  need  of  a  suggestion; 
and  if  he  do  not,  it  is  of  no  avail,  except  where  judgmeot 
goes  by  de  faults  Where  a  defendant  is  entitled  to  treble 
costs,  under  a  statute,  by  a  judge's  certificate,  ^d  the. 
judgment  is  entered  up  for  treble  costs  generally^  without 
stating  on  what  ground  the  defendant  is  entitled  to  them,  thii 
is  a  substantial  defect ;  and  the  court  of  Common  Fleas  would, 
not  amend  the  judgment,  by  striking  out  the  word  '*  treble'* 
But  the  court  of  King's  Bench,  in  the  same  case,  allowed  an 
amendment  to  be  made  on  the  record,  by  inserting  the  .ce^ 
tificate  of  the  judge  who  tried  the  cause,  allowing  the  plaiatifl 
treble  costs,  which  had  been  omitted  by  the  clerk  in  entering 
judgment  in  the  Common  Fleas\ 

Costs  are  taxed  by  the  master  in  the  King's  Bench,  o 


*  I  Str.  49,  50.  Cat.  Pr.  C.  P.  16.  *2  Str.  974.   Cai.    tcmjk.    Hardv 

Cat.  f^.Hardw.  126.  M  138.  2  Str.  125. 

Z021.  S.  C.  Say.   Rep.   214.  3  Wilt.  *2Vent.  45.  Doug.  307, 8.  7  Dura 

442.    9    East*    322.     Appeod,  Chap.  &  Eatt,  448.  but  tee  Doag.  308.  n. 

XXXVII.  §  24.  27, 8,  9.  '  Cat.  temp.  Hardw.  138,  9. 

^  5  Tauot.  820.  X  Martha  382.  S.  C.  >  5  Tauot.  820.  i  Marth.  38a*  S.  ( 

3  Maule  &  Sel.  591.  ^^  3  Maule  &  Set.  {91. 

!  I  Str.  50, 


OW  COST9.  1025 

prothcmotarieii  m  the  Common  Fleas,  upon  a  bill  made  out 
fej  the  attorney  for  the  prevailing  party ;  or  more  frequently 
vithoat  a  bill,  apon  a  view  of  the  proceedings ;  and  if  there 
kve  been  any  extra  expences,  vrhich  do  not  appear  on  the 
|kee  of  the  proceeding's,  there  should  be  an  affidavit  made  of 
expences,  to  warrant  the  allowance  of  them ;  which  is 
an  affidavit  of  increased  costs'.  In  country  causes, 
an  affidavit  is  generally  made;  and  if  sworn  before  a 
ioner,  it  must  be  filed  with  the  clerk  of  the  roles  in 
King's  Bench,  or  secondaries  in  the  Common  Pleas:  and 
llhe  former  conrt,  the  clerk  of  the  roles  makes  a  copy  of 
the  master ;  bnt  in  the  latter  court,  it  is  usual  for  the 
iries,  on  being  paid  for  a  copy,  to  mark  the  affidavit, 
permit  the  original  to  be  taken  to  the  prothonotaries,  who 
it  till  the  costs  are  taxed,  and  then  send  it  to  the  se* 
tries  to  be  filed.  It  is  also  usual  to  give  notice  to  the 
lite  attorney,  of  the  time  when  tbe  costs  are  intended  to 
:ed ;  bat  in  order  to  enforce  it,  there  most  be  a  side-bar 
to  be  present  at  taxing  costs^ :  which  rule  is  obtained 
the  derk  of  the  rules  in  the  King's  Bench,  or  secondaries 
Common  Pleas,  and  a  copy  of  it  should  be  duly  served ; 
which,  if  the  costs  are  taxed  without  notice,  the  taxation 
irregular,  and  the  attorney  liable  to  an  attachment: 
Fbither  party  be  disatissfied  with  the  allowance  of  costs,  he 
mg  apply  to  the  court,  for  a  rule  to  shew  cause  why  the 
■star  or  prothonotaries  should  not  review  their  taxation*. 

The  means  of  recovering  costs,  as   between    party   and 
are  by  execution,  or  action,  upon  a  judgment  obtained 
them ;    or  by  attachment,  upon  a  rule  of  court"*.     Thus 
\(^ectmeHtf  where  there  is  a  verdict  and  judgment  against 
tenant,  execution  may  be  taken  out,  or.  an  action  brought 
for  the  costs' :  but  where  the  plaintifif  is  nonsuitedji  for 


«  Append.  Chap.  XXXVIII.  §7.  '  2  H.  Blac.  24S. 

\^ld^fS9  6.  *  Run.  Eject.  415, 

f  j  Traat.  660. 

3  Y 
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the  defendant's  not  confessing  lease  entry  and  ouster,  th 
'  lessor  of  the  plaintiff  must  proceed  by  attachment,  upon  th 
consent  rule*.  And  so  where  the  nominal  plaintiff  is  noc 
suited  upon  the  merits,  or  has  a  verdict  and  judgment  agaim 
him,  tiie  only  remedy  is  by  attachment,  against  the  lessor  i 
the  plaintiff^. 

In  proceeding  by  attachment,  a  copy  of  the  rule,  with  th 
officer's  allocatur  thereon,  should  be  persofialfy^  served  o 
the  party  liable  to  the  payment  of  cost%;  and  at  the  sana 
time  the  original  rule  should  be  shewn  to  him^  and  a  di 
mand  of  payment  made* :  And  where  the  costs  are  ordered  t 
be  paid  to  the  attorney,  the  demand  may  be  by  the  actiii| 
attorney  in  the  cause,  although  he  act  in  the  name  of  anotbei 
attorney ^  If  the  costs  be  not  paid,  the  court,  upon  an  if* 
fidavit  of  the  circumstances',  will  grant  an  attachment^;  tlM 
rule  for  which  is  absolute  in  the  first  instance*,  and  may  Im 
moved  for  on  the  last  day  of  term^.  In  the  Exdieqoer,  tbi 
defendant,  after  a  personal  demand  and  refusal,  may  pro^ 
ceed  against  the  plaintiff  by  subpoena  and  attachment,  for  bM 
payment  of  costs  on  a  non  pros,  or  for  not  proceeding  li 
triaP. 

4 

To  assist  the  parties  in  the  recovery  of  costs^  and  dojustto 
between  them,  they  are  allowed  to  deduct  or  set  off  the  coitl 
or  debt  and  costs,  in  one  action,  against  those  in  anothfl 
This  practice,  however  agreeable  to  natural  justice,  does  n< 
seem    to   have   obtained  till  lately,  in  the  court  of  King 


*  Run.  Eject.  41  j.  i  Salk.  259.  Barnes,        '  Say.  Rq>.  9  5. 

182.  «  Append.  Chap.  XXXVIII.  §  8. 

*Run.  Eject.  415,    16.    Ttify    and        * ///.  J  9,  lo. 
£aily9  M.  6  Geo.  II.  3  Taunt.  485.  *Pcr  Buller,  Just.   M.  24  Geo..! 

^'3   Durnf.  &  East,  351.    Pofic  t.  K.  B.  i  Bos.  &  Pul.  477.  Jbu^  4 

Smith,  K  B.  /k^  Cur.  6,   7. 

^  Id.  ibid.  k  5  Bur.  a686. 

•  Huibardr.  /iforftm,  H.  36  Geo.  III.        "  Append.  Chap.  XXXVIII.  § 
K.  B.  i2|  13,  14. 
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Beoch* :  But  in  the  Common  Pleas,  it  has  been  frequently  al- 
lowed ;  and  that,  not  only   where  the  parties  have  been   the 
ame^,  but  also  where  they  have  been  in  some  measure  dif^ 
femU.    Thust  a  party  has  been  permitted  to  set  off  a  separate 
demand,  for  costs  payable  to  himself  alone,  ag'ainst  a  joifU 
demand,  for  costs  payable  by  himself  and  others*^:  and  he  has 
also  been  permitted  to  set  off  ^,  joint  demand,  for  costs  payable 
to  himself  and  another,  against  a  separate  demand,  for  da- 
Bages  and  costs  payable  by  himself  only''.     But  where,  in 
a  action  of  trespass  against  four  defendants,  the  plaintiff  ob* 
Ittoed  a  verdict  against   one,  and  the  other  three  were  ac- 
^ted,  the  court  would  not  suffer  the  costs  of  the  three  de- 
ftadantii,    who  were  acquitted,    to^  be  deducted  out  of  the 
|liiBtiff*H  costs,  against  that  defendant  who  was  found  guilty  ; 
deckring  the  motion  to  be    unprecedented*.     And  ajudg- 
Seat  recovered  by  A.  against  B.  and  C.  cannot  be  set  off, 
fa  application  to  the  general  jurisdiction  of  the  court,  against 
Mother  judgment  recovered  against  A.  by  the  assignees  of  B. 
|ader  an  insolvent  debtor's  act ;  the  interest  of  third  persons 
'vening,  who  have  peculiar  claims  by  the  statute^     In  the 
J0g*8  Bench,  we   have  seenS  the  court  will  not  in  general 
[aiffer  the  debt  and  costs  in  one  action  to  be  set  off  against 
iboee  in  another,  until  the  attorney's  bill  be  first  discharged; 
in  the  Common  Pleas,  the  attorney's  lien  for  his  costs,  is 
^n  to  be  subject  to  the  equitable  claims  that  exist  betweca 
parties  in  the  cause^.     Where  the  application  is  made  by 


*^  Scr.  89  X.  1203.  Bal.  Ni.  PrL    xoji  and  another^  T.  24  Geo.  III.  K.  B. 


156.  4  Dnnif.  St  East,  124.  8  Durnf.  S.  P.  aod  see  i  H.  Blac.  2x7.  657.  & 

ft  East,  69.  H.  Blac.  587. 

^Baniet,   14c*    2  Blac.   Rep.  826.  ^  Barnes,  145.     Bui.  Ni.  Pri*  336. 

IIKq.    S   Wilt.  396.    Say.  Costs,  256.  but  see  x   H.  Blac.  23.  21 7V  657.  2 

a  Bal.  Ni.  Pri.  336.    2  H  Blac.  H.Blac.  587. 

^87.     2  Bos.  &  Pal.  28    4  Taunt.  ^  3  East,  149. 

but  see  1  New  Rep.  C.  P«  3 11.  ■  AnUf  330. 

*BarDea»  146.  but  see  c^      30.  ^  Id.  tUd.  and  see  Lee's  Piac.  Dic.^ 

^S^*    Costs,  254.    2  Blac.    Rep.  r  V.  p.  108,  9.    340,  41.    4  Taunt* 

hjm  8#  C*  cited.  Catuiisnu  j.  TJkmfi"  632. 

8  Y  2 
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the  party  to  whom  the  larger  sum  is  due,  the  rale  is  for  a ! 
of  proceedings^  on  acknowledging  satisfaction  for  the 
sum* :  but  .where  the  less  sum  is  due  to  the  party  apply 
the  rule  is  to  have  it  deducted ,  and  for  a  stay  of  proceedi 
09  payment  of  the  balance**. 


'  Bill.  Ni.  Pri.  336.  8  Durnf.  &  ^2  Blac.  Rep.  869.  3  Wth. 
East,  60.  I  Taunt.  426.  i  Mauled;  S.C.  Say.  Coatiy  254.  and  see  4  ] 
801*696.  &  £a«t,  124. 
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Of  EXECITTION. 

AFTER  final  judgment  signed,  and  even  before  it  is  en-> 
tered%  the  plaintiff  may  dn  gfeneral^  at  any  time  within 
:a  year  and  a  day,  and  whilst  the  parties  continue  the  same, 
lake  out  execution  against  the  body*  lands,  or  goods  of  the 
•defendant ;  provided  ihere  be  no  writ  of  error  depending,  or 
agreement  to  the  contrary^ 

There  are  some  cases  however,  in  wUch  execution  cannot 
be  taken  out  without  leave  of  the  court;  as  where,  in  actions 
^m  a  policy  of  assurance,  there  is  a  verdict  for  the  plaintiff 
against  one  of  several  underwriters,  and  the  rest  have  entered 
into  the  consolidation  rule,  and  agreed  to  be  bound  by  it^ 
And  it  seems,  that  on  a  writ  of  error  coram  nobis,  execution 
taken  out  without  leave  of  the  court  is  irregular''.  So  where 
in  efeetment,  the  landlord  is  admitted  to  defend  on  the  tenanted 
iKm-appearance,  and  judgment  is  thereupon  signed  against 
the  casual  ejector,  with  a  stay  of  execution  till  further  order, 
and  the  plaintiff  is  afterwards  nonsuited  at  the  trial,  on  account 
of  the  landlord's  not  confessing  lease  entry  and  ouster,  the 
lessor  of  the  plaintiff  must  apply  to  the  court,  for  leave  to 
take  out  execution  against  the  casual  ejector%  The  rule  for 
this  porpose  is  a  rule  to  shew  cause,  in  the  King^s  Bench'; 


«  Gilb.  C.  P.  24.  Law  of  Execudoni,  '  Say.  Rep.  166.  Bahiei,  %ou  a  B!ac 

43^  Rtp.  1067. 

*  1-  Mod«  so.  Cat.  iemfi.  Hardw.  5].  *  a  Str.  1341.  a  Bur,  756^  7.  Baraeti 

^  At^  SPSp6.  64 j;,  bcr  /  Apprad.  Chap.  ZLUL  ^  8db 
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but  in  the  Common  Pleas,  it  is  absolute  in  the  first  instance' r 
And  where  there  is  a  verdict  against  the  landlord,  on  him 
appearing  at  the  trial,  and  confessing  lease  entry  and  ouster^ 
judgment  may  be  entered  up  thereon,  and  execution  issued 
against  him,  without  applying  to  the  court^.  When  a  verdict 
is  tviken  pro  formd  at  the  trial,  for  a  certain  sum,  subject  to 
thp  award  of  an  arbitrator,  the  sum  afterwards  awarded  musft 
be  taken  as  if  it  had  been  originally  found  by  the  jury ;  mA 
the  plaintiff  is  entitled  to  enter  up  judgment,  and  take  oat 
execution  for  the  amount,  without  first  applying  to  the  court 
for  leave^  But  the  arbitrator  in  such  case  cannot  award  wl 
greater  sum  than  that  for  which  the  verdict  was  taken^ ;  and 
if  he  do,  the  plaintiff  cannot  take  out  execution  for  the  wholo 
sum  awarded* ;  nor  will  an  assumpsit  arise  by  implication^  to 
pay  even  to  the  extent  of  the  verdict^;  though  perhaps  tbe 
court,  on  application,  would  assist  the  plaintiff  in  recoTeriog 
to  that  extent'. 

The  execution,  following  the  judgment,  is  either  for  the 
plaintiff,    or  defendant:    for   the  former,  upon   a   judgment 
in  assumpsit,  covenant,   case,  replevin,   or    trespass,^  for   tbe 
damages  and   costs,  or  in  debt,  fur  the   debt,  damages  and 
costs  recovered;  to  be  levied,  in  an  action   against   an  exe- 
cutor or  administrator,   of  the  goods  of  the  testator  or  io-  \ 
testate,  in   the  bands  of  the  defendant,  if  he  hath  so  mach  j 
thereof  in  his  hands  to   be  administered,    and   if  not,  theo  : 
the  costs,    or  damages    and    costs,    to   be   levied    r/e    bomi  ' 
prqpriis^.     Upon  a  judgment  in  detinue,  the  execution  is  for 
the  goods  or  their  value,  with  damages  and  costs.     For  the 
defendant^  upon  a  judgment  in  replevin  at  common  law,  tbe 
execution  is  for  a  return  of  the  goods^;  or  upon  the  Htatnte 
17  Car.  II.  c.  7.  for  the  arrearages  of  rent,  and  costs^:  and  in 

*  Barnety  i8$*  K.  B» 

*  P/r  Cur.  H.  $6  Geo.  III.  K,  B.  '5  East,  139.  Anii^  883. 

*  I  East,  401.  I  Boa.  &  Pul.  97*        t  Id.  14394.. 

480.  sBos.&Pul.a44.but6ce  iSalk.        *Cro.   Eliz    887.    Dyer,   185.  (i). 

84.  Barnes,  58.  contra.  Append.  Chap.  XXXIX.  §  8.  16. 

*  JlnU,^li.  *  Append.  Chap.  XLII.  $  74.  I^c. 
«  Bonner  ?•  Charbon,  E.  43  Geo.  III.        ^  Id.  ^  71, »,  3. 
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other'actions,  npcm  a  judgment  of  nan  proSf  non^fuit^  er  verdict^ 
it  »  for  the  costs  only. 


The  different  kinds  of  execution,  which  will  be  treated  of 

b  the  present  chapter,  are    Ist,  a  fieri  faciaSf  against  the 

foods  and  chattels ;  2dly9  a  levari  Jacias,  against  the  goods, 

ud  profits   of  the  land;   3dly,   a  capias  ad  satisfaciendum^ 

tgaiost  the  person ;  4thly9  an  elegit ^  against  the  goods,  and 

tmoiety  of  the  lands;  and  5thly, an  extendi  fadas^  or  extent^ 

tfainst  the  body  lands  and  goods,  the  lands  and  goods,  or 

the  lands  only.     At  common  law,  where  a  subject  sued  exe- 

cation  upon  a  judgment  for  debt  or  damages,  he  could  not 

kre  the  body  of  the  defendant  or  his  land  in  executi€»n^ 

mless  it  were  in  special   cases;    but  could  have  execution 

(ttly  of  his  goods  and  chattels,  and   of  his   corn  and  other 

present  profits  of  his  land :  for  which  purpose  the  law  gave 

Urn  two  several  writs,  to  be  sued  within  the  year,  one  called 

^f/eri  fadas^  which  was  only  of  the  goods  and  chattels,  the 

otber  a  levari  Jacias,  whereby  the  sheriff  was  commanded, 

tbat  of  the  lands  and  chattels  of  the  defendant,  he  should 

cause  to  be  levied,  &c*«     The   capias  ad  satisfaciendum  lay 

tt  common  law,  in  actions  of  trespass  t^t  et  armis  only  ;  but 

kiB  since  been  given  in  other  actions,  by  a  variety  of  statutes^ 

!Fhe  writ  of  elegit  was  given  by  the  *  statute  of  Westm.  2« 

(ISEdw.  1.)  c.  18.     The  writ  of  extent,  or   extendi  facias^ 

hj  at  common  law  for  the  king's  debt,  on  a  recognizance  ac- 

bowledged  in  a  court  of  record,  &c.  or  against  an  heir,  on 

llie  bond  of  his  ancestor  ;  and  was  given  by  act  of  parliament, 

m  statutes    merchant,  statutes  staple,    or  recognizances    in 

latare  of  statutes   staple :  and   it  is  either  against  the  body 

inds  and  goods,  for  the  king's  debt%  or  on  a  statute  staple^ 

t  recognizance  in  nature  of  a  statute   staple ;  against  the 

inds  and  goods,   on  a  writ   of  diem  clausit  extremum,  or 


^  2  Iiist.  394f  J<  AppfDd.  406.  fi« 
^  Hob.  56,  Antf^  124. 


«  Append.  Chap.  XXXIX.  §  86,  kc. 

}  Id.  J  107. 
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lAatate  merchant';  or  agaiosi  the  lands  ikAjf  Upon  a  jodf*' 
meot  in  debt  against  an  heir,  on  the  obligation  of  his  an* 
cestor^* 

These  are  jodicial  writs,  issning  ont  of  the  court  where  th« 
record  isy  upon  which  they  are  grounded^ :  and  therefore  wboi 
a  record  is  removed  into  the  King's  Bench,  from  the  CommM 
Pleas^  or  an  inferior  court,  by  writ  of  error,  and  the  joidp 
ment  affirmed^  or  plaintiff  in  error  non*prossed%  or  whsi| 
judgment  is  affirmed  in  the  Exchequer  Chamber^,  or  Hi 
of  Lords',  to  which  a  transcript  only  is  removed,  the  execol 
issues  out  of  the  court  of  King's  Bench.  So  if  pi 
are  removed  out  of  the  county  court,  or  other  court  not 
record,  by  writ  of  false  judgment,  and  the  plaintiff  is 
pressed,  the  execution  shall  issued  out  of  the  court  abovi 
but  in  the  latter  case,  a  scire  facias  seems  to  be  neci 
And  in  like  manner,  we  have  seenS  the  execution  issues 
of  the  superior  court,  when  the  record  or  transcript  of 
proceedings  is  removed  from  the  courts  in  Wate$y  or 
counties  palatine,  or  from  an  inferior  court,  by  certioi 
under  the  statute  10  Geo.  III.  c.  70.  or  33  Geo.  III.  c  «& 

< 

The  party  suing  out  execution  for  the  damages,  or 
damages  and  costs  recovered,  or  the  costs  only,  may,  at 
election,   have  a  fieri  fixciasy  capias  ad  satisfudendum^ 
ckgity  against  the  goods,  person,  or  moiety  of  the  lands, 
tho  party  chargeable^ :  And  ha?ing  sued  out  one  writ  of 
cution,  he  may,  before  it  is  executed,  abandon  that  writ, 
sue  out  another  of  a  different  sort :  Or  he  may  have  s^i 
writs  of  the  same  sort,  nmning  at  the  same  timet  in  order  lij 


%\ 


*  Append*  Chap,  XXXIX.  j  lo;.  <  Cowp.  843, 

^  Id*  §  i09iiQ»  !!•  lod  tec  «i  V.  ^Bro.  Abr«  dt.  Exeewtiom^  ixi,  ut, 

*  a  Sasad,  %j.  )&  (a)«  '  M  Bro.  Brtv.  Jud.  so6.  318.  3201 

*  Cowp.  843*  *  Jfmie,  397,  8, 
^3D«mf«^  Eatt,657.  .> Bau  Abr. tit famtfiH^ D. 
!Nn.  186,7. 
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bke  the  defendant,  or  his  goods^  &c.  in  different  coonties. 
And  if  nuUa  bona  be  returned  to  a  JUri  facia$^  or  non  tO^ 
mentus  to  a  ct^rias  ad  satisfaciendum^  or  nihil  to  an  elegity 
I  the  party  may  afterwards  sue  out  another  writ,  of  the  same 
a  different  species,  for  the  debt,  &c. ;  or  if  part  only  be 
i  on  a  fieri  fadas,  or  of  the  goods  upon  an  e&jji*.  and 
be  returned  as  to  the  lands%  he  may  have  a  new  writ 
esecation  for  the  remainder :  Or  if  the  capias  ad  satisfa^ 
be  rendered  ineffectual,  by  the  death  or  escape  of 
party  chargeable,  the  other  party  may  have  a  new  writ 
the  whole.  So  he  may  sue  ont  and  execute  several  ekgits, 
lands  in  different  counties.  And  on  statutes  merchant, 
ttotes  staple,  and  recognizances  in  nature  of  statutes  staple, 
body  goods  and  lands  being  all  liable  by  tbe  several  acts 
parliament  that  create  these  securities,  the  conusee  may 
Uke  all  at  once,  or  at  different  times;  and  if  he  extend  the 
■tods  first,  he  may  afterwards  take  the  body^  But  after  part 
0  the  debt  and  costs  has  been  levied  on  a  Jieri  facias,  the 
cannot  regularly  sue  out  another  Jieri  facias  into  the 
or  testatum  into  a  different  county,  and  levy  the  resi'-* 
under  it,  before  the  return  of  the  first  writ"".  And  where 
sheriff  has  taken  goods  in  execution  under  a  Jieri  facias, 
plaintiff  cannot  sue  out  a  capias  ad  satisfaciendum,  until 
fieri  facias  has  been  returned ;  though  he  should  have 
rithdrawn  the  execution  under  if*.  And  wherever  a  capias 
satisfaciendum  is  sued  out,  and  the  defendant  taken  under 
the  plaintiff  cannot  afterwards  have  a  fieri  facias  or  elegit, 
the  defendant  die  in  execution,  or  escape,  or  be  rescued. 
if  lands  be  extended  on  an  elegit,  and  delive|red  to  the 
tiff,  he  cannot  afterwards  have  a  fieri  facias,  or  agnas 
satisfaciendum* :  And  though  he  take  but  an  acre  of  land 
execution,  yet  it  is  deemed  a  satisfaction  of  the  debt,  be 


"Hob.  58.  X  Ley.  93.  X  Sid.  184.  *  Barnes,  21 3. 
iLC.  I  Str.  A26.  %  Ld.  Rajm.  14$!.  *  2  Msnh.  78. 
B.  P*  *  Cro.  Jac.  338,  9«  i  Str.  aa6.  t  Ld< 

^  Hob.  6a  a  Bol.  Aiir.  75*  Bac*  Abr.  Rajm.  1451. 
vt.  Jixecmon,  IJ9 
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it  never  so  great,  because  in  time  it  may  come  out  of  the 
profits. 

Where  several  actions  are  brought  against  different  parties 
for  the  same  debt,  as  upon  a  bail-bond,  promissory  note,  or 
bill  of  exchange,  each  party  is  liable  to  execu^on  for  the 
ivhole  debt,  and  the  costs  of  the  action  against  himself;  but 
neither  of  them  is  liable  to  the  costs  of  the  actions  againil 
the  other  defendants^  And  in  suing  out  execution  in  actions 
upon  a  bail-bond,  w^e  have  seen,  that  it  is  usual  to  apportion 
the  debt  and  costs  in  the  oricrinal  action  among^st  the  different 
defendants,  so  as  to  levy  a  part  on  each,  together  with  his 
own  costs*^. 

In  an  action  of  debt  on  bond  for  a  penalty,  the  sheriff  may 
be  directed  to  levy  the  sum  secured  by  the  condition^  to- 
gether with  the  damages  and  costs  recovered  by  the  jadg- 
nient,  and  all  subsequent  costs  of  the  execution,  8lc,^;  which 
direction  is  usually  indorsed  on  the  writ  But  f  judgment 
be  entered  up  for  the  penalty  of  a  bond,  given  to  secure  an 
annuity,  and  the  defendant  taken  in  execution  tbereoUf 
when  the  warrant  of  attorney,  under  which  such  judgment 
was  entered  up,  only  authorized  the  taking  out  execution 
for  the  arrearsj  the  court  will  set  aside  the  execution  tn 
lotOf  and  not  merely  charge  the  defendant  pro  tanto*. 

By  a  late  act  of  parliament',  ^*  in  every  action  in  which  ; 
'<  the  plaintiff  shall  be  entitled  to  levy  Imder  an  execution, 
**  against  the  goods  of  the  defendant,  such  plaintiff  may  also . 
''  levy  the  poundage,  fees  and  expences  of  the  execution, 
"  over  and  above  the  sum  recovered  by  the  judgment.**  A 
mandamus  is  held  to  be  an  action  within  the  meaning  of 
this  act,  where  the  party  pleads,  and  damages  and  costs  are 


*  Bac.  Abr.  tiu  ExcsvUon^  D«  8.  C. 

^  Ante,  562.  •  16  Ea«t,  163. 

^  Ante,  294.  f  43  Geo,  III.  c.  46.  §  J* 

«*  Cas.  Pr,  C.  P,  90,  Pr.  Reg.  213, 
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given  to  the  prosecutor*.     But  the  act  does  not  seem  to  apply 

to  cajies  where  the  levy  is  made  under  an  execution   against 

the  goods  of  the  phnniifff  for  costs   on  a  judgment  of  turn 

pros,  &e.;  nor  where  the  defendant  is  taken  in  execution,  on 

a  capias  ad  satisfaciendum.     And  independently  of  the  act, 

it  has  been  holdeui  that  where  the  defendant  suffers  judo^ment 

by  default,    in  an  action   of  debt  on   simple   contract,    the 

plaintiff  is  not  entitled  to  levy  the  expences  of  the  execution, 

notwithstanding  those  expences,  together  with  the  debt  and 

€08ts  of  the  action,  do  not  exceed  the  sum  confessed  upon 

record^     A  plaintiff  also,  who  levies  the  costs  and  expences 

of  an    execution,   in  addition  to  the  sum   recovered  by  the 

judgment,  under  the  above  act,  must  at  his  peril  take  care 

to  keep  them  within  a  reasonable  amount;  and  in  the  Common 

PleaSy  if  it  appear,  on  reference  to  the  prothonotaries,  that 

lie  has  levied  too  much,  the  court  will  order  the  excess  to  be 

restored,  with  costs  to  be  paid  by  the  plaintiff". 

A  ^eri  facias,  we  have  seen*,  is  a  common  law  execution : 
and,  except  in  a  county  palatine,  is  directed  to  the  sheriff 
of  the  county  where  the  action  is  laid^;  commanding  him, 
that  of  the  goods  and  chattels  of  the  defendant,  in  his 
bailiwick,  he  cause  to  be  made,  or  kvied^  the  sum  recovered, 
and  have  it  before  the  king,  or  his  justices,  at  Westminster, 
(or  in  the  King*s  Bench  by  original,  wheresoevir,  &c.) 
€m  the  return-day^  In  point  of  form,  it  should  invariably 
pursue   the  judgment ;  and    therefore  '  it  has   been    holden, 


*  3  Smith  R.  8.  128.  aod  tee  9  East,  342* 

^  3  Boi.  A  Pul.  36a.  and  see  2  Blac.  '  For  the  forms  of  the  writ  oi/eri 

Rep.  760.  /ados  for  the  /duinitf,  in  the  different 

^  a  Taunt.  174.  courts,  in  atsum/itU^  see  Append.  Chap. 

*  Amie,  103 1.  XXXIX.  $  1,  &c.  in  dtbi.  Id.  J9,  &c.  in 

*  A  writ  of  JUri  facias  directed  in  the  detinue,  id,  §  13.  in  covenant,  id.  §  17. 
first  iottance  to  the  bailiff  of  the  ide  rf  in  caie^  id.  §  18,  &c.  in  replevin^  Chip. 
J?i^,  out  of  the  King's  Bench,  is  erro-  XLII..  $  7 1  •  in  tres fiats f  Chap.  XXXIX. 
Beoui  and  void ;  and  the  bailiff  is  guilty  §  21,  &c*  aod  for  the  defendasU  on  a  non' 
of  a  trespass  in  executing  it.    3  East,  pros,  &c«  id.  §  29,  &c. 
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that   a  special    execution   is  Hot  warranted    by  a  geoeh 
Judgment*. 

This  writ  should  be  tested  in  term-time%  on  a  day  after  tfa 
Judgment  is,  or  may  be  supposed  to  have  been  g^ven :  Am 
as  the  judgment  relates  in  law  to  the  first  day  of  the  tern 
wherein  it  is  signed,  it  seems  that  the^/!eriyacia»  may  hj 
tested  on  any  day  in  that  ieruf ;  and  it  should  be  made  n^ 
tuniable  in  term-time,  on  a  day  certain  by  biU,  or  by  on^Mj 
on  a  general  return^day.  If  it  be  tested**^  or  returnable*, 
of  term,  or  in  an  action  by  bill,  if  it  be  returnable  on  a 
neral  return-day^,  it  is  void,  or  at  least  erroneous ;  and 
be  quashed  or  set  aside  on  motion,  together  with  the  pi 
ings  that  have  been  had  under  it.  A  writ  of  Jleri 
must  be  signed,  as  well  as  sealed^;  and  may  be  ami 
by  adding  or  altering  the  teste  or  return^  &c. 

The  writ  of  ^myacta^  being  sued  out,  is  delivered  to 
sheriff,  or  other  officer  to  whom  it  is  directed,  his  ui 
sherifi^or  deputy  ;  and  if  directed  to  the  sheriff,  he  (or 
commonly  his  under-sheriff)  makes  out  a  warrant  thei 
which  is  delivered  to  his  officer,  for  the  execution  of  the 
In  a  county  palatine,  the  officer  to  whom  it  is  directed* 
out  his  writ  or  mandate  to  the  sheriff,  who  graiitk  a  wai 
thereon  for  its  execution.    And  where  a  Jleri/adas 
been  sued  out,  the  defendant  pays  the  plaintiff's  attorney 
debt  and  costs,  without  the  delivery  of  the  writ  to  the  sherii| 


*  X  Durnf.  &  East,  So.  aod  see  6  signed  by  the  prothonotaqr  ;  R/  E.  li 
DuroCi  &  East,  525.  7  Durnf.  &  East,  Jac.  I.  §  3.  and  most  be  so  signed,^ h 
s;.  fore  they  are  sealed.  R.  M.  1654.  j  i 

^  a  Salk.  700.  C.  P. 

^  I  Cromp.  372.  ^  Say.  Rep.  12.    Dawy  t.  l£olBg§ 

*a  Salk.  700.  wor/A.and  aDotber^    T.  24  Ceo.  U 

*  Vave^y,  HolRngtworth  and  another,  K.  B.  2  Bos.  &  Ful.  336.  5  Taont,  60 
T.  24  Geo.  III.  K.  B.  i  Marsh.  237.  S.  C«  Id.  544.  C. P. n 

*i  Wils.515.  sec3Dumf.&  Eaat,  t^j.  i  H.  Bb 

^  R.  &.  x65;9.  K,  B.   In  the  Common  541. 

Pleas,  all  executions  arc  required  to  be  ^ 
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^^it'  18  BO  contempf  of  the  court,  to  attach  the  same  monejr 
in  the  hands  of  the  plaintiff's  attorney,  for  a  debt  due  from  the 
plaiatiff  to  the  defendant*. 

At  common  law,  the  fieri  facias  had  relation  to  its  teste^ 

iBd  bound  the  defendant's  goods  from  that  time ;  so  that  if 

the  defendant  had  afterwards  sold  the  goods,  though  hiynd  fide 

laid  for  a  valuable  consideration,  they  were  still  liable  to  be 

taken  in  execution,  into  whose  hands  soever  they  came^.     This 

relation    being  productive  of   great  mischief  to  purchasers, 

was  taken  away  by  the  statute  29  Car.  IT.  c.  3.  §  16.  which 

enactSy  that  '^  no  writ  of  fieri  faciaSf  or  other  writ  of  execa- 

^  tioHf   shall  bind  the  property  of  the  goods  of  the   party^ 

**  aga^inst  whom  such  writ  of  execution  is  sued  forth,  but  from 

f*  tbe   time  that  such  writ  shall  be  delivered  to  the  sheriff, 

"*  under  sheriff,  or  coroners,  to  be  executed ;  and  for  the  better 

^  manifestation  of  the  said  time,  the  sheriff,  under-tsheriff,  and 

^  coroners,  their  deputies  and  agents,  shall  upon  the  receipt 

M  of  any  such  writ,  (without  fee  for  doing  the  same,)  indorse 

**  npon  the  back  thereof,  the  day  of  the  month  or  year  where* 

^  on  he  or  they  received  the  same.'*     But  neither  before  thb 

,  iftatnte   nor  since,  is  the  property  of  goods  aUeredf  but  con* 

times  in  the  defendant,  till  execution  executed.    The  mean- 

ii^  of  these  words,  that  '<  no  writ  of  execution  shall  bind  the 

^  property,  but  from  the  delivery  of  the  writ  to  the  sheriff, 

«s  &c/'  is,  that  after  the  writ  is  so  delivered,  if  the  defendant 

make  an  assignment  of  his  goods,  unless  in  market  overt,  the 

sheriff  may  take  them  in  execution^ 

This  statute,  being  made  in  favour  of  purcbuers,  does  not 
alter  the  law  as  between  the  parties :  therefore,  if  the  execu- 


*  4  Tavnt.  47».  aee  i  Lev.  174* 

^Gilb.  Emc*  13,  14.  8  Co.  ryi.  *  2Eq.  Cai,  Abn  s8i«aadMt  i  Ld. 

Cie*  Bliz*  174.  44o«  Cro.  Car.  149.  7.  Rajrmt  %i%* 
Vcnc  ai8.  7  jDvraf^  ft  £aK»  2r«  %.  hot 
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tion  be  tested  in  the  defendant's  life-time,  it  may  be  take 
and  executed^  after  bis  death.  And  the  sheriff  derivir 
authority  from  the  writ,  it  has  been  holden,  that  if  the  pi 
die,  after  a  fieri  facias  sued  out,  it  may  be  executed  no 
standing;  and  his  executor  or  administrator  shall  hai 
moneys :  Or  if  the  plaintiff  have  made  no  executor,  c 
ininistratioQ  be  not  committed,  the  money  most  be  br 
into  court,  and  there  deposited,  until,  &c^. 

The  king  is  not  bound  by  this  statute^ :  and  therefore  \ 
tent  at  his  suit  still  binds  from  the  teste,  ovjiat  of  the  bar 
which  it  issues^  And  as  between  different  plaintiffs,  i 
writs  of  execution  be  delivered  to  the  sheriff  on  the  samt 
be  ought  to  execute  that  first  which  was  first  delivered^  e 
it  be  fraudulent,  and  then  he  ought  to  execute  the  other^ 
the  court  on  motion  will  not  assist  the  plaintiff  in  the  s 
execution'.  But  if  the  sheriff  levy  goods  in  executio 
virtue  of  the  writ  last  delivered,  and  make  sale  of 
whether  the  last  writ  was  delivered  upon  the  same  or  a  s 
quent  day,  the  property  of  the  goods  is  bound  by  the 
and  the  party  cannot  sej^e  them  by  virtue  of  his  exei 
first  delivered;  but  he  may  have  his  remedy  againi 
sheriff^. 

By  this  writ,  the  sheriff  has  authority  to  seize  and  sell 


•  I  Ld.  Raym.  695.  Com.  Rep.  117. 
Btinb.  271.  i»  Mod.  $.  a  Ld,  Kaym. 
850.  7  Mod.  95.  S.  C.  and  sec  3  P. 
Wmt.  399-  and  the  cate  of  Finch  v.  the 
etrl  of  Winfihdieafjd.  in  notU.  Willet, 
131.  7  Durnfl  5c  East,  20.  i  Bos.  dr 
Pul.  571.  '^lii^f  >^  the  exectttioD  be 
t<;8ted  after  the  defendant's  death*  6 
Durnf.  &  East,  368. 

^  Glib.  Exec.  i5»  x6.  Law  ot  Emc^ 
46.  Cro.  Eliz.  181.  I  Mod.  188.  Comb. 
33.  Pr.  Reg.  215.    7  Dumt  5t  East, 

220. 
f  Cro.  Car.  4S9.  i  Sid*  29.  2  Ld. 


Raym.  1073.  <  ^^^*  3^^*  ^«  C« 

*  Noy>  73.  2  Ld.  Raym.  107 

*  3  Atk.  739.  I  Vcz.  196, 

'  Bunb.  39.  Glib.  Rep.  222 
754.  S.  C.  2  Blac  Rep.  125 !• 

9  I  Durnf.  8z  East,  729. 

^  I  Wils.  44.  and  see  Pcake's  C 
Pri^d^.  4  East,  523. 

*  I  Durnf.  &  East,  729* 

^  I   Ld.  Raym.  252.    1   Sail 
Carth.  419.  S.  C.  and  see  the 
R^   T.  Peckham^   i  Dnmf,  I 
73  i.fii  mHui^  £astt  523* 
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ihiog  that  is  a  chattel,  belonging  to  the  defendant*,  except 

ik  necessary  wearing  apparel :  It  has  even  been  holden,  that 

if  the  defendant  have  two  gowns,  the  sheriff  may.  sell  one  of 

UmlK    And  he  may  sell  leases,  or  terms  for  years,  and  Jruc^ 

tmhubMrialeSf  as  corn  growing,  which  goes  to  the  executor^, 

ar fixtures  which  may  be  removed  by  the  tenant"*:  but  fur- 

ttces,  or  apples  upon  trees,  which  belong  to  the  freehold,  and 

go  to  the  heir,  cannot  be  sold  by  the  sheriff  on  this  writ** 

M<mejf  found  in  the  defendant's  possession  may,  it  seems,  be 

liken  in  execution';  but  the  court  will  not  order  money  id 

ike  sheriff's  hands,  being  the  surplus  of  money  levied  under  a 

ftimer  execution  against  "the  defendant's  goods,  at  the  suit  of 

tbe  same  plaintiff',  or  damages  recovered  by  the  defendant 

tgainst  the  sheriff  in  another  action\  or  money  levied  under 

IS  execution  at  the  suit  of  the  defendant  against  a  third  per- 

W,  to  be  paid  over  to  the  plaintiff,  in  satisfaction  of  his  de-^ 

stnd.    And  the  sheriff  cannot  take  bank  notesS  &c. ;  nor 

goods  pawned,  or  gaged  for  debt ;  nor  goods  demised  or  letten 

/br  years;  nor  goods  distrained',  or  taken  and  in  cnstody  of 

the  sheriff  upon  a  former  execution"^ ;  nor  any  thing  which 

cannot  be  sold,  as  deeds,  writings^  &c.     But  goods  pawned 

Bay  be  taken  on  an  execution  aguinst  the  pawner,  upon  satis^ 

faction  of  the  pledge"".    And  though  it  be  said,  that  in  the 

Mtfie  of  a  lease  of  land  and  of  a  stock  of  cattle  for  a  year,  they 

smnnot  be  taken  in  execution  during  the  term' ;  that  is,  be« 

moae  the  lessor  himself  could  not  have  dispossessed  his  tenant 

luriiDg  the  year,  and  of  course  the  lessor's  creditor  cannot : 


*  Gilb.  Exee.  19.  3  Co.  12.  ^  9  East,  48.  Doug.  231.  cotiira^ 

^  Comb.  356.  ^  Cas.  temfi.  Hardw.  53.  9  East,  48. 

*  Oilb.  E^ec.  19.  I  Salk.  368.  '  Bac.  Abr.  tit.  £xcc.  352.  aod  sec 
^  z  Salk.  368.  3  Atk.  13.  WiUes^  131. 

*  OSb.  Eteec.  «9«  "Show.  173.  3  Mod.  236. 
'  Doog.  231.  bot  lee  4  East,  S^^'  9        *  Cm,  temp.  Hardw.  53. 

48.  ®  Bro.  Abr.  tit.  Pledget^  pL  24. 

S  4Eaft,  i^xo.  '  Id.  ibid,  and  iV/.  tit.  Execution^  pi. 

^  %  New  R^.  C  P.  376.  lo;. 
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But,  subject  to  the  right  of  the  pawnee  or  lessee,  the  goodi 
may  it  seems  be  taken  in  execution*.  ^ 

A  mere  equitable  interest  io  a  term  for  years  cannot  bi 
taken  in  execution  by  the  sheriff,  under  a  writ  oi  fieri  facmii 
at  the  suit  of  a  judgment  creditor^ :  and  therefore  where  thl 
defendant  has  only  an  equity  of  redemption  in  a  least 
estate,  an  execution  will  not  affect  it,  as  the  legal  estate  is 
the  mortgagee'.  The  plaintiff's  only  remedy  in  that  case, 
by  filing  a  bill  in  equity,  to  redeeqi  the  estate,  by  paying 
the  principal  and  interest  due  on  the  mortgag^^  But  befi 
he  is  entitled  to  redeem,  he  must  first  take  out  a  writ  of  ex< 
tion  against  the  defendant'*^ 

In  assigning  a  term  for  years,  which  has  beea  taken  in 
cution,  it  is  not  necessary  for  the  sheriff  to  state  in  tlie 
ment,  the  particular  interest  which  the  defendant  has,  for 
may  not  be  able  to  come  at  the  precise  knowledge  of  it ; 
it  is  sufficient  for  him  to  state,  that  the  defendant  is 
of  the  premises  for  a  term  of  years,  yet  to  came  mid 
and  to  assign  all  his  interest  therein  generally* :  and  it  is 
prudent  in  the  sheriff  to  state  the  interest  in  this  way ;  ht 
he  attempt  to  state  it  particularly  and  fail,  the  vendee  wiU 
have  a  good  title'.    It  is  said,  that  if  a  sheriff,  on  a  fieri^ 
sell  a  lease  or  term  of  a  house,  he  cannot  legally  put 
party  out  of  possession,  and  the  vendee  in ;  but  the  V4 
must  bring  his  ejectment'.    This  however  must  be  nuAi 
of  2L  forcible  expulsion ;  for  it  has  been  determined,  that  un< 
a  fieri  facias^  the  sheriff  may  justify  expelling  the  defc 
peaceabh^f  or  in  other  words,  if  the  defendant  will  conseaii 
go  out,  the  sheriff  may  put  the  vendee  in  possessioD.    If 


«  8  Ban,  476. 479«  aodseei^  Eatt,  ^4  Co.  74.  Cro.  Bliz.  584. 8.  C  ] 

607.  Dnrnf.  fie  Eait,  S9S.  8  Bsai,  ^j^^ 

^  8  East,  467.  a  Mew  tep.  C.  P.  ^  Id.  ibid,  i  Darnf.  &  £«it^  194, 

46uS.P.  c  2  Show.  85. 

""  3  Atk.  20O.  739.  ^  3  DornS  ft  Eamsfs. 

^  Id.  aoo. 


OF  5XECUTIOX.  1041 

defendanl;,  subsequent  to  the  delivery  of  the  writ  to  the  shciiff, 
make  au  assignoieot  of  a  leasehold  estate,  the  judgment  cre- 
ditor need  not  bring  a  suit  in  equity  to  come  at  the  estate,  by 
sc^tiog^  aside  the  assignment ;  but  may  proceed  at  law  to  sell 
the  term,  and  the  vendee,  who  is   generally  a  friend  of  tbe 
plaintiff,  will  be  entitled  at  law  to  the  possession,  notwithstaud- 
iug  such    assignment".     And  where  an  outgoing  tenant  had 
agreed  to  assign  the  remainder  of  his  term  to  the  incoming 
tenant,  it  was  holden,  that  the  sheriff,  before  an  actual  assign- 
nent  made,  might,  under  an  execution  against  the  outgoing 
tenant,  sell  his  interest  in  such  remaming  term,  and  set  upon 
it  the  same  value  that  the  incoming  tenant  had  agreed  to 
give  for  it*". 

The  sheriff,  upon  this  writ,  may  take  any  goods  which  have 

teen  fraudulently  sold,  or  conveyed  away  by  the  defendant ; 

a  principal  badge  of  fraud  is  the  defendant'i^  continuing 

possession^:  For  if  a  man  sell  goods,  and  still  continue  in 

sion,  as  visible  owner  of  them,  such  sale  is  fraudulent 

▼oid  as  against  creditors'^.     So  if  a  creditor  by  Jieri  facias 

the  goods  of  his  debtor,  and  suffer  them  to  remain  long 

the  debtor's  hands,  and   another  creditor  obtain  a  subse- 

t  judgment  and  execution,  it  has  been  determined  often, 

t   this  is  evidence  of  fraud  in  tbe  first  creditor,  and  the 

in  the  hands  of  the  debtor  remain  liable\     So  where  it 

proved,  in  an  action  for  a  false  return,  that  the  warrant 

I  a  Jieri  Jbcias  was  directed  to  three  persons  as  special 

iffs  ;  that  the  plaintiff's  attorney  was  present  at  the  time 

■executing  it,  and  ordered  one  of  the  persons  to  use  the  de- 

ant  kindly,  and  not  to  take  any  of  his  household  goods, 

that  his  landlord  would  soon  be  in  the  country,  and  pay 


•  5  Atk.  739.  &  PuL  59.  3  Esp.  Rep.  52.  S.  C.  3 
^  J  Bfarsh.  10.  Taunt.  256. 

*  Gilb.    Exec,  15.  and  see  Twyne^e  ^  Free.  iaChan.  286,  7. 
3  Co.  8x.  Godb.  16 {.  ADurnF.  &  ^  Id.Hid.  1  Vez.  245.  4j6*aD(I  flee 


|bft,  587.  I  Eip.  Rep.  A05.  357,  8.  8    3  X«Mnt.  400. 
k)ara&  &  East,  82.  52^1*  but  see  a  Bos. 
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the  debt ;  and  thereupon  another  of  the  perisons  rode  romiJ 
the  farm  and  groondsi  and  said  "  /  seize  all  this  cam  mdL 
"  catile^^  and  took  some  account  thereof,  for  the  use  of  tlie 
plaintiff;  afterwards  the  landlord  sued  out  9l  fieri  facias^  wA 
the  sheriff's  bailiffs  not  being:  in  possession  of  the  goods  uiiier 
the  former  writ,  nor  having  left  any  body  for  them,  he  got 
his  execution  executed ;  and  there  was  no  proof  that  he  pM*  « 
mised  to  pay  the  plaintiff:  it  was  left  to  the  jury,  upontiw 
evidence,  whether  the  first  execution  was  intended  to  be,  or 
was  really  executed ;  and  the  jury  thought  it  was  not,  aai^ 
gave  a  verdict  for  the  sheriff,  which  was  afterwards  confiri 
by  the  court,  on  a  motion  for  a  new  trial\  So  where 
sheriff's  officer  executed  a  writ  o(  fieri  facias,  hy  going 
the  house,  and  informing  the  debtor  he  came  to  levy  oa 
goods,  and  laying  his  hands  on  a  table,  and  saying,  ^  / 
'*  this  table  y^  upon  which  he  locked  up  his  warrant  in 
table  drawer,  took  the  key,  and  went  away,  without  lean 
any  person  in  possession,  and  after  the  fieri  facias  was 
turnable,  but  not  continued,  the  landlord  distrained  the 
for  rent ;  the  court  held,  that  the  sheriff  could  not  mail 
trespass  against  him*". 

So  if  the  party  at  whose  suit  a  sequestration  out  of 
eery  is  issued,  take  no  measure  to  compel  the  execiition  of^ 
in  due  time,  and  the  sequestrators  do  not  in  fact  possess 
selves  of  the  goods,  it  is  no  excuse  to  a  .sheriff,  to  wboniy 
distance  of  eighteen  months,  a  writ  of  fieri  facias  is  dii 
against  the  goods  of  the  party  defendant  in  the  sail  in 
eery,  for  not  executing  such  writ,  and  selling  the  gooda; 
plaintiff  in  the  sequestration  having  at  all  events  lost  his 
ority  by  such  laches :  and  therefore  the  sheriff,  who  had 
goods  under  the  fieri  facias,  having,  on  notice  of  soch 
posed  obstacle,  returned  nulla  hona^  was  holden  liable  to 
plaintiff^  in  an  action  for  a  fake  return^ 


*  I  Wilt.  44.  and  tee  I  H.  Blac.  543.        ^  i Miale&  Sel.  ;ii. 
Peake't  Cas.  Ni.  Pri.  65.  3  Maale  k       «  4  EaM,3S3. 
Sd.  175. 
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Bat  if  the  defendant  sell  his  goods  hati&fide^  and  for  avalu- 
ble  consideration,  before  the  delivery  of  the  writ  to  the  sheriflT, 
ley  cannot  be  token  in  execution  :  and  though  he  sell  them 
Budulently,  yet  if  they  be  afterwards  sold  to  another 
%afide^  they  are  not  liable  to  be  taken  in  the  hands  of  the 
rond  vendee*.  And  if  A.  indebted  to  B.  and  C,  after  being 
ed  to  judgment  and  execution  by  jB.,  go  to  C.  and  volun- 
rily  give  him  a  warrant  of  attorney  to  confess  judgment,  on 
lich  judgment  is  immediately  enteredt  and  execution  levied 

the  same  day  on  which  B.  would  have  been  entitled  to« 
ecntion,  and  had  threatened  to  sue  it  out;  the  preference  so 
en  by  ii.  to  C  is  not  unlawful  nor  fraudulent,  within  the 
aning  of  tbe  statute  13  Eliz.  c.  5^.  So  where  an  insolvent 
itor,  being  sued  by  the  plaintiff,  executed  an  assignment  of 

his  effects  to  trustees,  pending  the  suit  and  before  execu- 
I,  for  the  benefit  of  all  his  creditors,  under  which  posses* 
I  was  immediately  taken ;  the  court  of  King^s  Bench 
j,  that  the  ajisignment  was  not  fraudulent  within  the  above 
Qte,  although  made  with  intent  to  delay  the  -plaintiff  of 
executions  So  where  the  plaintiff  having  purchased  a 
\\c  house,  for  which  he  could  not  himself  obtain  a  licence^ 

B.  au  insolvent  person  into  the  house  as  his  servant,  to 
p  it  for  him,  and  supplied  him  with  money  to  pay  for  the 
oce,  which  was  granted  to  jB«,  and  also  purchased  all  the 
lom  and  provisions  that  were  consumed  in  the  house;  a 
ority  of  the  judges  of  the  court  of  Common  Pleas  held,  that 
sheriff  was  not  entitled  to  take,  under  an  execution  against 
the  plaintiff's  goods  in  the  house,  committed  to  B.^$  cus- 
f;  for  though  B.  was  the  ostensible  owner  of  the  goods, 
that  was  not  deemed,  sufficient  to  justify  the  execution : 
I  were,  there  would  have  been  no  occasion  for  the  statute 
fac.  I.  c.  19.  §  11. ;  and  it  has  never  yet  been  held,  (unless 
nre,  as  in  Trvyne^s  case^,  the  original  owner  has  sold  goods 

retained  the  possession,  and  except  in  cases  of  bank^ 


lodb.  j6i.  *  3  Maule  &  SeU  371.^ 

Dornn  &  East, 335.  "^  3  Co.  81. 
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Tuptcy,  on  the  above  statute,)  that  a  person  ijiay  not  give 
possession  of  his  goods  to  another,  without  subjecting  t 
to  an  execution  for  his  debt*.  And  where  a  creditor  ha 
taken  the  goods  of  a  defendant  in  execution,  upon  a  judg^ 
confessed  on  a  warrant  of  attorney,  bought  them  by  pi 
auction,  and  took  a  bill  of  sale  from  the  sheriff  for  a  valu 
consideration,  after  which  he  let  the  goods  to  the  foi 
owner,  for  a  rent  which  was  actually  paid ;  the  court  of  C 
mon  Pleas  held,  that  the  creditor  had  a  title,  which  could 
be  impeached  as  fraudulent  by  other  creditors,  having  es 
tions  against  the  same  defendant^ 

In  an  action  against  one  of  two  partners,  the  sheriff  i 
seize  all  their  joint  property,  because  the  moieties  are  i 
vided ;  for  if  he  seize  but  a  moiety,  and  sell  that,  the  < 
will  have  a  right  to  a  moiety  of  that  moiety ;  but  he  i 
seize  the  whole,  and  sell  a  moiety  thereof  undivided,  anc 
vendee  will  be  tenant  in  common  with  the  other  part 
The  goods  being  once  seized,  and  in  custody  of  the  law, 
cannot  be  seized  again  by  the  same  or  another  shenff; 
if  they  were  seized  under  a  second  execution,  and  sold  the 
the  bargain  would  be  void^  And  the  sheriff  cannot  sell 
than  an  undivided  moiety,  belonging  to  the  defendant ;  fo 
property  of  the  other  moiety  is  not  affected  by  the  judgi 
nor  by  the  execution* :  consequently,  the  interest  or  sha 
his  other  partner  or  partners  femains,  so  that  a  retui 
nulla  bona  to  an  execution  against  them  would  be  false, 
the  sheriff  liable  to  an  action  for  making  it^  If  the  si 
under  an  executidn  against  one  of  several  partners,  sel 
whole  of  the  property,  he  would  it  seems  be  liable  to  an  s 


■  3  Taunt.  356.  perty ;  but  the  doctrine  will  extend 

b  4  Taunt.  823.  the  case  of  partners  whose  shares 

^  z  Salk.  392.  and   see  Comb.  217.  egual. 

Com.  Rep.  277.  i  Yez»2^g.  Cowp.  449.  ^  1  Show.  169. 

1  £a8ty367.  4yez.  tm.  396.  In  what  c^Ld.  Raym.87i. 

is  stated  above,  it  is  supposed  that  the  ^  i  Show.  169. 

partners  have  egual  shares  of  the  pro- 
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trcver^  or  for  money  had  and  received,  at  the  suit  of  the 
L  And  where  the  defendant  was  partner  with  another  per- 
I,  aqrain»t  whom  a  commission  of  bankrupt  had  issued,  but 
ore  the  bankruptcy,  the  plaintiff  had  taken  out  execution, 
]  levied  on  the  partnership  effects ;  the  bankrupt's  assignees 
tained  a  rule  of  the  court  of  Ring's  Bench  to  shew  cause, 
ij  the  sheriff  should  not  pay  them  a  moiety  of  the  money 
siDg  from  the  sale  of  the  goods  taken  in  execution,  upon  an 
idavit  of  the  bankrupt,  that  he  was  entitled  to  an  equal 
ire  of  the  partnership  effects  :  and  although  the  plaintiff,  in 

affidavit  on  shewing  cause,  denied  that  the  bankrupt  had 
fa  share,  and  stated  that  he  had  embezzled  the  joint  stock 
I  considerable  amount,  the  court  directed  that  it  should  be 
vnteA  to  the  master,  to  take  an  account  of  the  share  of  the 
tnership  effects  to  which  the  bankrupt  was  entitled,  and 
t  the  sheriff  should  pay  a  part  of  the  money  levied,  equal 
he  amount  of  such  share,  to  the  assignees*.  But  in  such 
e,  the  court  of  Common  Pleas  would  not,  at  the  request  of 

partnership  creditors,  give  the  sheriff  time  to  return  the 
t,  until  an  account  could  be  taken  of  the  several  claima 
Q  the  partnership  property'*.  And  a  fieri  facias  having 
led  against  the  effects  of  the  defendant,  who  was  jointly  con- 
ned in  a  manufactory  with  other  persons,  to  whom  he  was 
^ted  to  a  gre^^ter  amount  than  his  whole  share,  and  the 
riff  having  seized  the  whole  of  the  partnership  property^ 
t  court  refused  to  refer  it  to  the  protbonotary,  to  enquire 
it  was  the  defendant's  interest  in  the  effects  seized"".  It 
lid  also  be  remembered,  as  connected  with  this  subject, 
;  where  three  partners  (two  of  whom  resided  abroad,  an4 
in  England^)  were  sued  for  a  partnership  debt,  and  the 
ner  resident  in  England  appeared  to  the  action,  but  re- 
el to  appear  for  the  partners  who  resided  abroad,  the 
iff  was  holden  to  be  justified,  under  a  distringas  issuing 
of  the  Common  Fleas  against  the  two  partners,  in  taking 


m^ 


loog.  650.  IJ*  209; 

Bot.  &  Ful.283. 
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partnership  effects,  though  paid  for  by  the  partner  resident  ii 
England  alone,  to  whom  the  partnership  was  largely  io 
debted  ;  and  the  court  of  Common  Pleas  would  not  relien 
him  from  such  distress*. 

On  a  fieri  facias,  the  sheriff  is  bound  at  his  peril  to 

only  the  goods  of  the  defendant :  and  therefore  if  he  take 

goods  of  a  third  person,  though  the  plaintiff  assure  him  tl 

are  the  defendant's,  he  is  a  trespasser;  for  he  is  obliged  at 

peril  to  take  notice  whose  the  goods  are :  and   if  he  d< 

whether  the  goods  shewn  him  are  the  defendant's,   be 

summon  a  jury  de  bene  esse,  to  satisfy  himseir*^   This  may 

given  in  evidence,  to  shew  that  the  sheriff  has  not  acted  mi 

ciously^j  and   will  mitigate  damages  in  an  action  of  tresf 

against  him,  for  taking  the  goods  of  a  third   person** :   and 

it  is  not  a  proceeding  immediately  from  the  court,  but  mei 

to  indemnify  the  sheriff  in  making  his  return  to  the  writ, 

court  will  not  set   aside  the  inquisition  of  a  jury,  summ( 

by  the  sheriff  to  inquire  in  whom  the  property  of  goods  >eh 

by  him  under  a  fieri  facias  is  vested**.     But  this  pmceedi 

of  the  sheriff  is  not   conclusive  in  any  case ;  for  inquests 

office  are  always   traversable:  and  therefore    an   inquisil 

made,  by  the  sheriff's  jury,  to  ascertain  to  whom  the  pro| 

of  goods  taken  under  a  fieri  facias  belonged,  thouorb  fc 

in  favour  of  A.,  is  not  admissible  evidence  in  an  action 

trover  for  the  goods,  brought  by  A.  against  the  sherifi^ : 

.  is   such  an  inquisition  admissible   evidence  for  the  sheriff, 

an  action  on  the  case  against  him,  for  a  false  return  of  indj 

bona^.  " 

i 

As  the  sheriff  cannot  take  the  goods  of  a  third  person,  i 
if  the  defendant  become  bankrupt,  before  the  delivery  of  tl 


*  3  Bos.  &  Pul.  254.  jfntef  xo8*  ^  3  Maule&  Sel.  i7j« 

^  Dalt.  Sher.   146.    Gilb.  Exec.  21.  '6  Dornf.  &  East,  88* 

Bac  Abr.  tit<  Exec.  3J2;    4  Durof.  Sc  *  2  H.  Blac.  43  7, 

East,  633.  648.  7  Domf.  Sc  East,  177.  '3  Maule  &  SeL  17$. 
3MauIe&  Sel.  175. 
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I  lo  tbe  aherifT,  or,  as  it  should  seem,  before  it  is  actually 
rated',  the  sheriff  cannot  leg'ally  take  or  dispose  of  them, 
r  notice  of  the  act  of  bankruptcy,  and  of  a  commission 
I  out,  or  ducket  struck :  For,  per  Holtj  Ch.  J.  "  if  a  writ 
xecutioB  be  delivered  to  the  sheriff  against  A.  who  be- 
es bankrupt  before  it  is  executed,  the  execution  is  super- 
d ;  consequently,  the  property  of  the  goods  is  not  abso- 
y  bound  by  the  delivery  of  the  writ  to  the  sheriff^  t"  And 
efore,  where  goods  are  seized  under  2i  fieri  facias^  the  same 
that  the  defendant  commits  an  act  of  bankruptcy,  evi^ 
re  should  be  given  to  prove  at  what  time  of  the  day  the 
Is  were  seized,  and  the  act  of  bankruptcy  was  commit- 
But  if  the  sheriff  seize  and  sell  the  goods,  before  he  has 
^  of  an  act  of  bankruptcy,  &c.  he  is  excused"^ ;  and  if  he 
them  after  such  notice,  though  he  may  be  sued  in  trwet^^ 
le  is  not  liable  to  an  action  of  trespass^.  An  execution 
nst  the  goods  of  a  bankrupt,  taken  out  after  his  certifi- 
is  signed,  but  before  it  is  allowed,  is  valid' :  And  where 
^femlant  was  taken  in  execution,  under  similar  circum* 
ces,  and  paid  the  debt  and  costs  to  the  sheriff,  the  court 
ipplicatioH  refused  to  relieve  him^^.  But  if  a  fieri  facias f 
d  against  a  bankrupt  before  his  certificate  obtained,  be 
executed  till  after,  the  court  will  order  the  goods  to  be 
ired,  even  though  he  has  not  pleaded  the  certificate^ ;  and 
ly  thing  be  alledged  to  invalidate  the  effect  of  the  cer* 
ite,  the  court  will  direct  a  trial  on  a  plea  of  bankruptcy^. 

a  a,  fieri  fiacieis  against  a  htisbatui,  it  seems  that  the  she- 
cannot  take  in  execution  goods  fairly  vested  in  trustees^ 
sr  a  settlement  before  marriage,  for  the  benefit  of  the  ivife^* 


Lev.  173,  4.  s  Id.  361.  and  see  i  Bite.  Rep.  400. 

JLd.  Rayra.  252*  and  see  2  £q.  ^NiatlysLndEagkionp'E.i^GeOMUL 

%br.38i.  K.B. 

Campb.  197.                      *  ^  t  Bos.  k  Ptd.  42 7« 

Blac.   Rep.  205.    2  Blac«   Rep.  ^  Id.  ibid. 

P*  '  Cowp.  432*  and  see  Co.  lit*  351.  a^ 

Biir«20.  I  Blac.  Rep.  6j.  S.  C«  n.  i.  but  sec  2  Vera*  939. 
Dnnif«&  East,  475* 
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Therefore  where  a  woman  before  marriage,  with  the  c 

of  her  intended  hnsband,  conveyed  all  her  stock  in  trac 

furniture  to  trustees,  to  enable  her  to  carry  on  her  tradi 

rately  ;  it  was  holden,  that  if  the  husband  did  not  interi 

therewith,  and  there  was  no  fraud,  such  effects,  thoug 

tuating,  were   not  liable  to  be   taken    in   execution  i 

debts'.     And  a  settlement  after  marriage  would, it  seem: 

the  same  effect,  if  made  in  consequence  of  a  prior  ag^reei 

ot  for  a  good  and  valuable  consideration,  and  Without 

It  is  no  objection  to  the  settlement  in  these  cases,  thai 

is  no  inventory  of  the  goods**-:  and  the  possession  of  th 

band,  if  consistent  with  the  deed%  will  not  subject  then 

execution  for  his  debts,  provided  it  be  satisfactorily   | 

that  they  were  really  and  bond  fide  conveyed   to  a  thir 

son,  as  a  trustee  for  his  wife,  and  possession  taken    b} 

third  person*.     But  where  the  settlement  is  fraudulentS 

husband  is  suffered  to  carry  on  the  trade  intended  for  his 

and  his  possession  is  not  consistent  with  the  deed*,  the 

are  not  protected.     And  it  is  settled,  that  a  term  vested 

wife  before  marriage,  and  which  the  husband  is  entitlec 

hier  right,  may  be  taken  in  execution  for  the  husband*s 

On  a  fi^ri  facias  against  the  wife,  who  married  pendin 

action,  it  would   be  irregular  to  take   the  goods  of  th 

band^     And   it  has  been  determined,  that  a  tradesmai 

plying  a  married  woman,  living  apart  from  her  husband 

furniture  upon  hire,  does  not  thereby   divest  himself  < 

present   right  of  property  in  such   goods ;    inasmuch  \ 

married  woman  was  legally  incapable  of  acquiring  it  L 

contract;  and  therefore,  if  the  sheriff  take  such  goods  ii 

cution,  at  the  suit  of  the  husband's  creditor,  trover  li 


*  3  Dumf.  &  East,  6i8«  and  see  Id,  in  notis, 

6ao.  «.  8  East,  477.  479.  'a  Esp.  Rep.  574. 

^  I  £q.  Cas.  Abr.  148.  s  6  East,  257. 

*  8  Durnf.  &  East,  521.  and  %tt  6  **  3  Durnf  &  East,  6 18* 
East,  257-  *  8  Durnf  &  East,  82. 

^  3  Durnf.  &  East,  6x8.  but  see  Cowp.  ^  4  Durnf.  &  East,  638, 9. 

439.  6  East,  257.  '  3  Maule  &  Sel.  559. 

*  Cowp.  43a.  3  Dumf.  &  East,  620. 
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the  tradesman :  but  if  the  contract  had  been  valid,  the  goods 
bang  let  to  hire  generally,  without  any  time  limited,  notice 
to  determine  it,  given  to  the  sheriffs  officer,  and  not  to  the 
other  contracting  party,  would  not  have  been  sufficient  to  de- 
tonnine  the  contract^. 

On  a  fieri  facias  against  an  executor ^  for  his  own  debt,  the 
goods  of  the  testator,  in  the  hands  of  the  defendant,  cannot 
be  taken  in  execution^  But  if  an  executrix  use  the  ofoods  of 
h^ testator  as  her  own,  and  afterwards  marry,  and  then  treat 
them  as  the  goods  of  her  husband,  she  shall  not  be  allowed 
to  object  to  their  being  taken  in  execution  for  her  husband's 
debt^ 

The  sheriff  on  a  fieri  facias  may  enter  the  house  of  the  ifc- 
fiidatUf  when  the  outer  door  is  open,  in  order  to  take  the  goods 
^  die  defendant''.     So  on  a  fieri  facias  against  the  goods  of 
Q  intestate,  in  the  hands  of  his  administratrix   and   her  hus- 
had,  the  sheriff  may  enter  the  house  of  the  husband,  to  search 
^the  goods  of  the  intestate,  though  none   be  found  therein  ; 
iecause  that  is  the  most  natural  place  of  custody  for  them*. 
80  if  the  defendant  has  goods  in  the  house  of  a  stranger ^  the 
Aeriff  may  enter  it  on  a  fieri  facias^  for  taking  them  in  exe- 
cution*   But  there  is  this  difference  between  his  entering  the 
jboose  of  the  defendant,  and   a  stranger ;  that  in  the  former 
ease,  his  justification   does  not  depend  on   his  6nding,  or  not 
fiodingthe  defendant's  goods  therein^  but   in  the  latter  case, 
he  IS  not  justified,  unless  it  should  turn  out  that  the  defendant 
has  g^ods  in  the  house,  which  are  liable  to  betaken  in  execu- 
tioii'.    There  seems  to  be  no  settled  rule,  as  to  the  len ;  th  of 
time  the  sheriff  should  continue  in  the  house  of  the  defendant^ 
IT  a  stranger,  upon  a  fieri  facias ;  but  as  bis  object  in  en- 
tering is  to  take  the  goods,  he  ought  not  to  stay  there,  without 


*  15  East,  607.  e  5  Taunt.  765.    1  Marsh.  333.  S.  C. 

*  4  Durof.  &  East,  621.  '5  Taunt.  769,  70.  Per  GiUi,  Ch.  J. 

*  I  Bos.  Sc  FuL  393. 2  Esp.  Rep.  657.  Id*  765.  i  Marsh.  333.  S.  C. 

L  C.  *  Id.  ibid,  and  see  Palm.  52.  2  Lutw. 

f  5  Co«  92.  «•  1434.  X  Marsh.  565. 
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the  consent  of  the  tenant,  longer  than  is  necessary  or  reason- 
able  for  that  purpose. 

In  executing  a  writ  oi  fieri  facias^  or  other  process  at  the 
suit  of  a  common  person,  the  sheriff  cannot  regularly   break 
open  the  door  of  a  dwelling  house*.    This  privilege,  which  the 
law  allows  to  a  man*s  habitation,  arises  from  the  great  re* 
gard  it  has  to  every  man's  safety  and  quiet ;  and  therefore 
protects  them   from  those   inconveniences  which  must 
sarily  attend  an  unlimited  power  in  the  sheriff  and  his  offieei 
in  this  respect :  and  hence  it  is,  that  every  man's  house  i 
called  his  castle^.     It  is  even  said,  that  he  cannot  open  a  latch^  s 
And  where  the  door  was  a  little  opened,  to  see  who  was  there, 
and  the  bailiffs    rushed  in    with  drawn  swords,   they   were 
punished  by  the  court  for  their  misbehaviour^.     This  privilege 
of  a  man's  house  however,  extends  only  to  the  owner,  aad 
shall  not  protect  the  goods  of  any  person  conveyed  thither  to 
prevent  a  lawful  execution :    Therefore,  if  a  fieri  facias  be 
directed  to  the  sheriff  to  levy  the  goods  of  A.,  and  it  happen    ^ 
that  A/s  goods  are  in  the  house  of  B. ;  if  after  request  made  ^ 
by  the  sheriff  to  B.  to  deliver  these  goods,  he   refuses,  tbe 
sheriff  may  well  justify  the  breaking  and  entering  his  houseP. 
So  if  the  sheriff's  bailiffs  enter  the  house,  the  door  being  open,  ' 
and  the  owner  lock  them  in,  the  sheriff  may  justify  breaking 
open  the  door,  for  setting  them  at  liberty ;  for  if  in  this  case 
he  were  obliged  to  stay  till  he  could  procure  a  homine  repte^ 
giandOf  it  might  be   highly  inconvenient'.     It  has  been  ad- 
judged, that  the  sheriff,  on  a  fieri  fadaSf  may  break    open 
the  door  of  a  barn,  standing  at  a  distance  from  the  dwelling 
house,  without  requesting  the  owner  to  open  the  door,  in  the 
same  manner  as  he  may  enter  a  closed  &c.     And  when  the 
officers  are  once  in  the  house,  they  may  break  open  any  timer 

*  i8  Ed.  IV.  4.  /k/.  19.  5  Co.  93.         ^  5  Co.  93.  a.  i  Sid.  i86. 

GUb.  Exec,  ly,  i8.  Lofft,  374«  Cowp.  ^  Cro.  Jac.  555.    2  Rol.  Rep.  132* 

I .  Pain.  52.  S.  C. 

•»  Bac.  Abr.  tit.  Skenf,  N.  3.  •  1  Sid.  186.  i  Kcb.  698.  S.  C.  Bac. 

«  Dalt.  350.  Abr.  tit.  Sherff,  N,  3.  but  <ee  9  Vin. 

*  Hob.  6ai  and  aee  U,  263,  4.  Abr.  128.  fil.  6. 
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doors,  or  trunks,  for  executing  the  writ^ ;  and  aceording  to  a 

bte  case^,  they  need  not  demand  entrance  at  the  inner  doors, 

before  they  are  broken  open.     It  also  seems,  that  as  goods  may 

be  distrained,  so  they  may  be  taken  in  execution,  through  the 

of  a  house,  if  open''. 


A  seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a 
jm  facias,  in  the  name  of  the  whole,  is  a  good  seizure  of  all^ : 
And  the  sheriff,  by  the  seizure,  has  such  a  property  in  the 
goods,  that  he  may  maintain  trespass  or  trover  against  the 
defendant,  or  a  third  person,  for  taking  them  away^*  On  a 
jm  facias^  it  is  the  duty  of  the  sheriff  to  sell  the  goods,  if 
the  debt  and  costs  are  not  paid  him'  ;  and  as  he  Cannot  retain 
ikem  to  his  own  use,  on  sati>fyiQg  the  debt  of  his  proper 
DKmey',  ho  neither  can  he  deliver  them  to  the  plaintii!*,  in  sa<* 
tiifaction  of  his  debt^ :  But  they  may  be  sold  to  the  plaintiff, 
tboDgh  not  actually  delivered  to  him  without  a  sale*;  and 
the  sheriff  may  sell  them  after  the  return  of  the  writ,  and 
ereo  after  he  is  out  of  office,  without  a  venditioni  exponcuf^. 
The  sheriff  having  taken  goods  in  execution  under  a  fieri 
/aeiaSf  is  not  it  seems  justified  in  selling  them  by  auction  to 
the  highest  bidder,  greatly  under  their  value ;  but  if  be  cannot 
obtain  a  reasonable  price,  should  return  that  they  remain  in 
Ills  b^ids  for  want  of  buyersi* 

3efore  the  removal  of  the  goods,  the  sheriff  should  take 
qare^  if  the  defendant  be  tenant  of  i\ie  premises  on  which  the 
goods  ar^  taken,  that  the  landlord  be  satisfied  what,  if  any 
thing,  is  due  to  him,  not  exceeding  a  yearns  rent.  For  by  the 
i^aUite  8  Anm  c.  14.  §  1.  *<  no  goods  or  chattels  whatsoever. 


*  A  Show.  87.   Comb.  17.    Fotu  Cr.  711. 

Law,  319.  Lo^,  374«   Cowp.  i.  ^//-  '  z  Veot.  7* 

£gf  ^uid  Pimdar,  M.  i  Geo.  Ill*  id.  y,  *  Noy,  zo7«  i  Lutw«  589. 

*  4  Taunt.  619.    3  Bos.  &  PuK  223*  ^  Cro.  £liz.  $04.  2  Vent.  95. 
jtmtm  coKtrom  ^  Comb.  452*  i  Ld.     aym,  346* 

*  I  Rol.  Abr.  671.  ^  Cro.  Jac.  7.    i  Salk.  323.  i  Vez. 

*  I  Ld«  Raym*  7s {•  196.  but  tee  Yelf.  44.  i  LuCw.  589. 

*  GUb.  Exec.  25.  2  Saundi  47.  2  Ld.  >  3  Ctmpb.  521. but  aet  i  Stark.  N.  P. 
Bajin.   1075.  but  see   i  Maulc  Si  Sel.  43. 
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^^  lying  or  being  in  or  upon  any  messuage,  lands  or  teti( 
•^  inent«j,  which  are  or  shall  be  leased  for  life  or  lives, 
^  of  years,  at  will,  or  otherwise,  shall   be  liable  to  be  tak^s 
**  by   virtue  of  any  execution,  on   any  pretence  whatsoevejr, 
^'  unless  the  party,  at  whose  suit  the  said  execution  is  sd^<1 
'*  out,  shall  before  the  removal  of  such  goods  from   off  th&o 
^*  said  premises,  by  virtue   of  such  execution   or  extent,  p»-7 
'^  to  the   landlord    of  the   said  premises,  or  his    bailiff,  s^^l 
'^  such  sum  or  sums  of  money,  as  are  or  shall  be  dueforre*:^^ 
^  for  the  said  premises,  at  the  time  of  the  taking  such  gooc3s 
^  or  chattels,  by  virtue  of  such  execution,  provided  the  saSLd 
"  arrears  of  rent  do  not  amount  to    more  than   one  year"'^* 
**  rent ;  and  in  case  the  said   arrears  shall   exceed  one  ycan"^  * 
"  rent,  then   the  said  party,  at  whose  suit  such  execution  "^^s 
**  sued  out,  paying  the  said  landlord  or  his  bailiff  one  year— ^'^ 
^'  rent,  may   proceed  to  execute  his  judgment,  as  he  mig^Bit 
**  have  done  before  the  making  of  this  act ;  and  the  shericr^] 
*'  or  other  officer,  is  thereby  empowered  and  required  to  lev;^    yi 
'*  and  pay  to  the  plaintiff,  as  well  the  money  so  paid  for  ren^mt 
"  as  the  execution  money.     Provided  always,  that  nothing  r'    iu 
'^  this  act  contained  shall  extend,  or  be  construed  to  exten  .^^d 
"  to  let,  hinder  or  prejudice  her  majesty,  her  heirs  or  su( 
**  sors,  in  the  levying,  recovering  or  seizing  any  debts, 

penalties  or  forfeitures,  that  are  or  shall  be  due,  payable        or 

answerable  to  her  said  majesty,  &c*." 


This  statute  extends  to  all  manner  of  executions  for  t^  be 
subject,  upon  judgments  for  the   defendant  as   well  as  1^^  he 
plaintifi"^;  and  the  landlord  is  entitled  to  his  whole  rent,  wiibli* 
out  deduction  of  poundage^.      But  the  landlord  of  premi^s^ 
upon   which  the  goods  of  his  tenant  are  taken  in  executit 
can  only  claim  from  the  party  suing  the  execution,  the 
due  at  the  time  of  taking  the  goods ;  and  not  that  which 
crues  after  the  taking,  and   during  the   continuance  of  fcl*^^ 
sheriff  in  possession**.    And  after  he  has  had  one  year's  t^^^^ 


*  $  8.  and  see  Bunb.  $•  269,  *  1  Str.  643 

^  2  WUs.  140.  ^  I  Maulc  &  Sel.  245, 
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uid  him,  he  is  not  entitled  to  another  upon  a  second  execu- 
i^D*;  nor  is  the  ground  landlord  within  the  act,  where  there 
s    an  execution  against  the   under  lessee^.     The  goods  of  a 
enant  are  liable  to  a  year's  rent,  notwithstanding  an  out- 
mr^Tj  in  a  civil  suit^     And  where  a  sheriff's  officer,   being  in 
possession  of  the   tenant's  effects  under  an  outlawry,  made  a 
Listress  for  rent,   and  sold  the  goods  so  distrained,  and  after- 
vstfds  the  outlawry  was  reversed;  it  was  ruled  that  the  officer 
pvas  liable  to  pay  the  produce  of  the  goods  to  the  landlord,  in 
kn  action  for  money  had  and  received"^.     But  a  commission  of 
t»ankrupt  is  not  considered  as  an  execution  within  this  statute ; 
ft.Kid  as  the  landlord  on  the  one  hand  may  distrain  for  his  whole 
rent,  even  after  an  assignment  and  sale  by  the  assignees,  be« 
fore  the  goods  are  removed  off  the  premises ;  so  on  the  other 
Ixaod,  if  he  suffer  the  goods  to  be  removed,  without  distrain- 
ing, he  must  in  general  come  in  for  his  rent  pro  raid  with  the 
other  creditors''.     If  the  sheriff  remove  the  goods,  without  sa- 
'Kmsfying  the  landlord,  he  is  liable  to  an  action,  which  may   be 
l>itHight  by  the  executor  or.  administrator  of  the  landlord' ; 
but  in  order  to  maintain  an  action,  there  must  be  a  demand 
snade  of  the  rent  before  the  goods  are  removed^;  for  a  sheriff 
is  not  bound  to  find  out  what  rent  is  due,  and  pay  it  to  the 
landlord^  unless  he  give  him  notice' :   Or,  instead  of  bringing 
an  action,  the  landlord  may  move  the  court,  that  he  may  be 
paid  what  is  due  to  him,  out  of  the  money  levied,  if  sufficient 
for  the  purpose,  or  otherwise  so  much  as  it  will  satisfy^.     But 
tt  action  for  money  had  and  received  cannot  be  maintained 
I>y  a  landlord,  to  recover  the  amount  of  a  year's  rent  against 
^  sheriff,  who  has  sold  his  tenant's  goods  under  an  execu- 
tion'. 


On  the  return  day  of  the  Jieri  facias,  the  sheriff  may  be 


•  *  8tr.  102^ 
.  AT,  787. 

,  <  Atk«  103,  4«  i5^£a8t,  230* 
'  Str«2i2. 


<  3  Taunt,  400. 

^  Cas.  temft.  Hardw.  25$.    s  Wilt. 
140.  iCromp.  38uWiUe8,377t  Barnesp 

199.  2II« 

^  3  Cainpb*  2601 
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catlkd  opoo  by  role,  to  retorn  the  writ ;  and  if  he  do  not  re^ 
tan  ft,  or  offer  a  reasonable  excuse,  the  coorts  will  grant  an 
tfU^iMMnit  zz^m%t  faim*.  But  if  the  property  of  the  good 
W  ^nyniedf  which  frequently  happens  on  a  commission  ol 
ftoi&kropt,  %c.  the  courts  on  the  suggestion  of  a  reasonabb 
i&Mbty  V  ill  enlarge  the  time  for  the  sheriff's  making  his  re 
fom.  lill  the  ri^ht  be  tried  between  the  contending  partiei 
or  one  of  them  hnn  given  him  a  sufficient  tndemnity*^  And 
according  y  the  court  of  King*s  Bench,  upon  the  applicatioi 
of  the  sheriff,  enlarged  the  time  for  his  making  a  return  t| 
a  writ  of  fieri  facias^  upon  suggestion  of  a  reasonable  doab^ 
whether  the  goods  seized  under  the  writ  were  not  covered  fa| 
an  eartcnL  afterwards  issued  at  the  suit  of  the  crown  fm: 
malt  duties;  for  the  purpose  of  inducing  the  plaintiff  to  gt 
into  the  court  of  Exchequer,  and  there  contest  the  question 
of  right  with  the  crown^  in  a  more  eligible  manner  than  m 

this  court*.  J 

j 

i 

The  returns  commonly  made  by  the  sheriff  to  tifieri/acim 
are  first,  Jteri  Jed,  or  that  the  sheriff  has  caused  to  be  madi 
of  the  defendant's  goods,  the  whole  or  a  part  of  the  debt,  8uf 
which  he  has  ready  to  be  paid  to  the  plaintiff"^;  secondly^ 
that  he  has  taken  goods  of  the  defendant,  to  a  certain  amonn^i 
which  remain  in  his  hands  unsold  for  want  of  buyers* ;  thirdly, 
nulla  lHma\  which  is  either  general,  that  the  defendant 
no  goods  in  his  bailiwick,  whereof  he  can  cause  to  be  mj 
the  sum  directed  to  be  levied,  or  any  part  thereof;  or  si 


*  I  H.  Dlic,  $43.  t  Marth.  344.  where  the  court  of  Gommoa  ¥ku  m\ 
^  Smfib  T.  LcrJ  Ni^kmetn,  M.  24  terfertd  to  protect  the  theriff,  ate  *| 

Geo.  III.  K.B.  SDdaee  s  Blac.  Rep.  actioft  brought  against  him  by  the  » 

1064.  ti8i.    3  Campb.  sa3.   i  Stark,  stgoeefl  of  afaankrupt,  oo  hiaseUtDgdK 

N.P*4S*ABdfbrthefbmiofacoBditioQ  goods,  and  bringing  the    money  io» 

of  a  bond  to  indemnify  the  sheriff,  for  court:     Bat  see   i  East,  338.  3  Bos.  ft 

lellilig  goods  on  a  >rrt  yktW,  see  Ap-  Piil.  x88.  jimte,  1045. 

ptiid.  Chap.  XXXIX.  )  40.  ^  Append.  Chap.  XXXIX.  §  45. 

*  7  Diimf.  A  tUst,    174%    t  Taint,  *I^  i  S^9  S'* 
Uo«  mt994.   and  set    4  Tauat.   s8(.  'AL  54i*43« 
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Vith  this  addition,  that  the  defendant  is  a  beneficed  clerk, 
having^  no  lay  fee  within  his  bailiwick*;  or  being  an  executor 
or  administrator,  that  he  has  wasted  the  goods  of  the  testator 
or  intestate^:  fourthly,  that  the  sheri£f  has  made  his  mandate 
to  the  bailiff  of  a  liberty,  who  has  given  him  no  answer,  or  re- 
turned nulla  bona"^,  &c. 

If^rt'yeci  be  returned,  the  plaintiff  may  proceed  against 

the  sheriff  for  the  money,  by  rule  of  court,  or  action  of  debl 

fbonded  on  bis  return ;  or  by  action  of  assumpsit  for  money 

Ittd  and  received  :  and  the  latter  action  is  maintainable,  witb«- 

^t  making  any  previous  demand  of  payment'' :  Or,  though  no 

i^am  be  made,  an  action  of  debt^  account^  or  assumpsit  will 

ftHl  lie  against  the  sheriff,  or  his  executors,  for  the   money 

^e^ed*:  And  in  such  an  action,  the  defendant  cannot  plead 

tbe  statute  of  limitations;  for  though,  till  the  writ  be  re« 

tQrned,  it  is  not  a  matter  of  record,  yet  it  is  founded  upon  % 

■"^cord,  and  has  a  strong  relation  to  it^.     But  the  sheriff's  re* 

turn  to  a  writ  of  fieri  facias^  that  he  has  levied  the  money, 

>•  not  sufficient  evidence  to  prove  that  he  has  paid  it  over  to 

^ke  judgment  creditor,  so  as  to  charge  the  latter  with  the  re- 

ipt  of  it,  in  an  action  for  money  had  and  received'. 


When  the  sheriff  has   taken  goods  upon  a  fieri  facias^  to 

tlie  amount  of  the  sum  directed  to  be  levied,  the  defendant  it 

discharged,  and  may  plead  it  in  bar  to  an  action  of  debt^  or 

9€ire  facias  upon  the  judgment** :  But  where  two  persons  arf 

jointly  and  severally  bound,  and  execution  is  had  against  one 

^  them,  and  his  goods  are  seized,  but  not  sold,  this  cannot 

^  pleaded  in  an  action  of  debt  against  the  other  obligor ; 

^ause  it  is  no  actual  satisfaction'. 


*  Append.  Chap.  XXXIX.  ^  42.  Gilb.  Emc.  2  j. 

*  Met.  Bre^.  1 16, 1 7.  Append.  Chap.  f  2  Show.  79. 
^'^^XIX.  f  44.  «  I  BfauIe&Sel.  599. 

*  Id.  \  46. 49.  ^  2  Ld.  Raym.  1072.  i  Salk.  322. 
3  Campb.  347.  S.  C.  Bac.  Abr.  tit.  Exeaiiion,  D. 
Cro,Car.  539.    2  S^ow.  79.  281.  ^Id.iNd,  2  Show.  394. 
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If  a  part  of  the  money  only  be  levied,  the  plaintiff  may 
have  a  fieri  facias^ ^  capias  ad  satisfaciendum^ ^  or  ehgi^t  ^ot 
the  residue:  Or  he  may  biing  an  action  on  the  judgment  for 
the  residue;  wherein  the  defendant  may  be  arrested,  if  he 
was  not  arrested  in  the  orig^inal  action^  But  the  first  writ 
must  be  returned,  before  a  second  execution  can  be  taken 
out* ;  for  that  must  be  grounded  on  the  first  writ,  and  recite 
that  all  the  money  was  not  levied  thereon :  though  if  npon 
the  first,  all  the  money  had  been  levied,  the  writ  need  not 
have  been  returned,  for  no  further  process  was  necessary': 
and  if  nothing  be  levied  on  the  first  writ,  it  need  not  be  re- 
cited in  the  second. 

If  the  sheriff  return  that  he  has  taken  goods,  which  remain 
in  his  hands  unsold  for  want  of  buyers,  the  plaintiff  may  sot 
out  a  writ  of  venditioni  expanasj  reciting  the  former  writ  and 
retium,  and  commanding  the  sheriff  to  expose  the  goods  to 
sale,  and  have  the  monies  arising  therefrom  in  court,  at  the 
return  of  it' ;  or  if  goods  are  not  taken  to  the  value  of  the 
whole,  the  plaintiff  may  have  a  venditioni  exponas  for  part, 
and  a  Jleri  facias  for  the  residue,  in  the  same  writ^.  And  it 
is  said,  that  if  a  sheriff  seize  goods  to  the  value,  and  retam 
it,  he  is  bound  to  find  buyers^  But  in  a  late  case,  the  comt 
of  Common  Pleas  refused  to  grant  an  attachment  against  the 
sheriff,  because  he  had  returned,  to  a  writ  of  venditimd, 
exponaSf  that  part  of  the  goods  levied  remained  in  his  hands^ 
for  want  of  purchasers^.  If  on  a  writ  of  venditioni  expmim^ 
for  goods  already  taken  in  execution,  with  a  clause  of  jieri 
facias  for  the  residue,  the  sheriff  return,  that  he  has  made  a 


a  Append.  Chap.  XXXIX.  ^  59.  Cowp.  406. 

^Id.§  131,  «•  ^Thes.  Brev.  305.  Append.  Chap* 

</t/.§84,5.  XXXIX.  }  74.    And  «ee  further,  at 

^  I  New  Rep.  C.  P.  133.  2  Smith  R.    to  the  writ  of   vauBthni  txpOBSi,    z 
39.'S.  C.  Saund.  47.  /•  (a). 

*  Barnes,  213.  '  Per  Hob,  Ch.  J.  6  Mod*  293.  2  Ld. 

'  I  Salk.  318.    Gilb.  Exec.  26.  Raym.  1075.  ^*  ^* 

•Append.  Chap.    XXXIX.    §  73.        I' i  Bos.  &  Pul.  359. 
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rerfauD  sum  of  the  said   goods*    bat  omit,  by  mistake,   to 

return  nulla  bona  to  the  fieri  fadas^  the   court  of  Common 

2%as  will  allow  the  sheriff  to  amend  the  return,  and  will 

set  aisde  an  attachment  issued  against  him  for  not  making  it*. 

Where  the  old  sheriff  returns,  that  he  has  taken  goods, 
which  retrain  in  his  hands  for  want  of  buyers,  the  usual  way 
of  proceeding,  in  the  King's  Bench,  is  by  writ  of  distringas 
to  the  new  sheriff^  commanding  him  to  distrain  the  old  one, 
tfll  he  sell  the  goods\  Sfc.     Of  this  writ  there  are  two  sorts ; 
the  first,  which  is  the  more  ancient,  commands  the  sheriff,  to 
whom  it  is  directed,  to  distrain  the   late  sheriff,  so  that  he 
expose  the  goods  to  sale%  and  cause  the  monies  arising  there- 
'from  to  be  delivered  to  the  present  sheriff,  in  order  that  such 
aheriflT  may  have  those  monies  in  court,  at  the  return'' :  The 
oiher    writ,  which  is  the  most  usual*,  is  to  distrain  the  Ijtte,/ 
diertff^  to  sell  the  goods,  and  have  the  money  in  court  himn  • 
ieif'.     The  sheriffs' of  London,  having  taken  the  defendant's  « 
goedsi  in  execution  under  a  writ  of  fieri  facias,  were  ruled, 
on  the  8th  of  February    1811,  to   return   the  writ^'axidf  re- 
tnmcMl  on  the  1 1th,  that  they  had  the  goods  in  hand  for' want 
of  boyers ;  after  which  the  plaintiff,  without  issuing  &  writ 
of  venditioni  eayxmas,  lay  by  till  a  commission  of  bankrupt 
agrainst  the  defendant,  founded  on  an  act  of  bankruptcy 
to   the  execution^  and  till  after  the  then  sheriffs  had 
▼ered  the  goods  up  to  ihe  assignees*  of  the  bankrupt  on 
the  16th  of  Marchj  and  had  gone  out  of  office  in  the  September 
iolkwhigr  and  then,  in 'Januarjf  1812^  JMued  a  writ\qf  c/m- 
'  *    as  to  the  present  sheriffsi  to  distrain  the  late  "sberiflfe,  for 
ting  the  g€k>ids ;  the  court  of  lying's.  3ench,  under  these 
dreamstances, .  set  aside  the  la^mentioned  writ^.  leaving  the 


mot 


■  •  # 


■  t  Mnsh.  344* 

»  Appeod  Chap.  XXXIX.  j  J69  7. 

«  34  Hen.  VI.  36. 
*  6  Mod.  a99« 


'Rsrt.  164.  Tier.  JSiw.  90.  Of. 
Srev.  45*  Append.  Chap.  XXXIX,  § 
76,  7*  s  Ld.  Raym.  1074,  5.  i  Salk* 
323.  S.  C.  2  Saund.  47.  /.  (s). 
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plaintiff  to  his  remedy  by  action,  if  the  commission  were  i 
dulent,  as  alledged  by  him% 

If  the  sheriff  return,  on  a  fieri  facias^  that  the  defen 
has  no  goods  in  his  bailiwick,  the  plaintiff,  if  it  be  trae, 
have  another  writ  of  fieri /anas  into  the  same  coanty ;  < 
testatum  fieri  facias  into  a  different  county,  suggesting 
the  defendant  has  goods  there^:  which  latter  writ  ma; 
awarded  into  Waks^  or  a  county  palatinef.  Or  the  plaii 
in  that  case,  may  sue  out  a  capias  ad  satisfaciendum^  or 
git.  In  any  of  these  writs,  there  may  be  a  clause  of 
mniUa^i  commanding  the  sheriff,  that  he  do  not  omil 
account  of  any  liberty  in  his  county,  but  that  he  entei 
same,  &c. :  which  clause  may  be  inserted  in  the  first  pro< 
If  the  return  be  not  true,  the  plaintiff  may  maintain  an  w 
against  the  sheriff,  for  a  false  return.  And  where  the  si 
^  feturns  nulla  banaf  and  there  is  a  recovery  against  hio 
Iris  false  return,  that  vests  no  property  of  the  goods  in  hi 
the  plaintiff;  but  they  remain  in  the  defendant^  and  are  1 
to  a  subsequent  execution  for  his  debt'. 

The  plaintiff  cannot  regularly  sue  out  ^  fieri  facias  h 
different  county  from  that  where  the  action  is  laid,  with< 
teslmtum^j  nor  a  testatumf  without  a  previous  fieri  ft 
But  the  award  of  a  ieslatmm^  on  the  roll,  is  sufficiei 
warrant  k  fieri  facias  into  a  differei^  county^:  or  if  a 
facias  be  sued  out  into  one  county,  when  it  should  have 
a  testatum^  without  any  original  fieri  faciaSf  and  the  ] 


*  15  Eait,  78.  fOvM,  H.2sGeo.  IIL  K.  B.  3 

^  Append.  Chap.  XXZDL  §  5S,  4.  &  East,  6(7. 

56,  &c.  )  3  Dnrnf.  &  Eatt,  388. 

^  Cro.  Jac  484.  and  aee  i  Ler.  %^6.  ^  Barnes,  196,  7.  and  aee  Ptm 

291*  T,  Rajm.  flo6.    2  Saimd.  193.  no.  aia.  It  it  not  tufficteot,  hi 

194.  «.  (a).R.H.  19  Jac.  L  K.B.  to  verify  the  faa  of  an  origii 

'  Append.  Chap.  XXXTX,  f  aS.  /acias  hatidgbeen  awarded,  by  ai 

"  *  /^«  $  S^*  but  the  plaintiff  ought  to  ha;?e.i 

^Jlnie^  150.  in  court.    Per  Cur.  M.  4a  G< 

anVefD.a39.  K.B.                             •,.. 

^%    Bbe.  Rep.   694.    Paber  and 
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afWwards  sne  out  an  origfinal  fieri  faciaSf  the  court 
J  permit  the  party  to  amend  the  former  writ,  on  payment 
costs^j  and  they  will  not  set  aside  a  testatum^  sued  out 
itboat  an  original ^/Eeri  facias  to  warrant  it,  if  the  plaintiff 
iierwards  sue  out  such  original  fieri  faciaSy  and  get  it  re- 
flrned  and  filedt  so  as  to  be  able  to  produce  it  on  shewing 
CMise^  though  a  writ  of  error  has  been  previously  brought*". 
80  where  the  record  was  produced  in  court,  on  which  an  ori- 
gisal  capiae  ad  mtisfaciendum  was  entered,  with  the  sheriflTs 
ntorn  thereto^  the  court  of  King's  Bench  permitted  the 
phintiff  to  sne  out  and  seal  an  original  capias  ad  satisfaciendum^ 
to  warrant  a  testatum  into  a  different  county'^.  And  in  that 
conrt,  it  is  said,  that  the  fieri  facias  on  which  the  testatum  is 
fcanded,  is  returned  of  course  by  the  attornies  themselves, 
ai  originals  are%  In  all  continued  writs,  the  alias  or  testattim 
irast  be  tested  the  day  the  former  was  returnable^;  and  if  a 
Jkrifacias  issue  to  the  sheriff,  returnable  on  a  general  return 
day,  and  he  at  that  day  return  nulla  hona^  a  testatum  may 
inue  on  the  day  following,  and  execution  thereon  will  be 
good;  for  though,  on  mesne  process,  there  can  be  no  tes^ 
tsUmM  till  the  quarto  die  pastj  yet  it  is  otherwise  in  writs  of 
ezecotiofi,  for  on  these  the  party  has  no  day  in  court'. 

If  the  sheriff  return  nulla  hoHa,  and  that  the  defendant  is 
WL  beneficed  clerk,  having  no  lay  fee,  there  goes  ^  fieri  or  fe* 
vmriftKias  to  the  bishop  of  the  diocese  wherein  the  benefice  is, 
commanding  him  to  make  or  levy  the  sum  recovered,  of  the 
^eelesiastical  fitoods  and  chattels  of  the  defendant^.    This  writ 


I 


: 


•  3  Dumf.  ft  Eait,  657.    t  H.  Blac. 

^aSalk.  589,90.  Baraet,  zoo,  aoi- 
•oSf  9.  siu   3  Dornf.  &  Bait,  388. 

•  A  DBn&  ik  Eatb  450. 

•  ft  aft.  590. 

^IJU  699,  Ask,  15$. 

t  T.  Jim*  soo. 


^  Gilb.  £xfc.  26.  Bae.  Abr.  tit  Acrrv- 
tiam,  360.  Append.  Chap.  XXXIX.  §  64, 
&c.  For  the  hiftory  of  thia  writ^  and 
what  may  be  taken  under  ht  aee  3  Boi. 
&  Pol.  326.  fer  jlhoMig^p  Ch.  J.  Or« 
inttead  of  ajEen  or  Insri  fteiof  dt  im. 
§ukiiadieiii  a  sefmitraii  facias  may  b 
itraed;  for  which  aee  Append.  Cba 
XXXIX.  f  67. 
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is  similar  to  a  commoa  fieri  facias ;  and  the  bishops  wha  is 
in  nature  of  a  temporal  officer  or  ecclesiastical  sheriff^  may 
seize  and  sell  the  profits  of  the  benefice* :  But  he  ma^t  retam 
fieri  or  levari  feciy  and  not  seqtiestrari  fecif  upon  this  writ*. 
He  may  also,  like  the  sheriff,  be  called  on  by  rule  to  retam 
the  writ^ ;  and  if  he  make  a  false  return,  will  be  liable  to  acn 
action^     Upon  this  writ,  the  bishop  or  his  officer  makes  out 
a  sequestration'^,  directed   to  the  churchwardens,  or   upon' •& 
proper  security,  to  persons  of  the  plaintifi^s  own  apjpoiBtment, 
requiring  them  to  sequester  the  tithes^  and  other  profits  of  the 
benefice ;  which  sequestration  should  be  forthwith  duly  pvb- 
lished,  by  reading  it   in  church  during  dirine  service,  and 
afterwards  at  the  church  door,  and  fixing  a  copy  thereon :  fbr 
where  a  sequestration  was  made  out,  and  not  published  while 
the  writ  was  in  force,  but  was  stayed  in  the  register's  band% 
by  desire  of  the  plaintiff's  attorney,  the  court  held  that  it  had 
no  priority,  as  against  other  sequestrations,  afterwards  made 
out  and  duly  published ;  but  that  if  it  had  been  publishedf 
the  execution  would  have   taken  effect,  and  must  have  been 
first  satisfied,  notwithstanding  it  was  then  returnable%     The 
writ   of  fieri  or  levari  facias  de  bonis  ecclesiasticis  is  a  con* 
tinning  execution ;  and  if  the  sequestration  issue  and  be  pob- 
lisbed  before  the  writ  is   returnable,  it  is  sufficient,  and  the 
plaintiff  is  entitled  to  the  growing  profits  from  time  to  time^ 
though  long  after  it  is  returnable,  until  he  is  satisfied  the  sum 
indorsed  on  the  writ®.     Yet  if  it  be  actually  returned,  the  au^ 
thority  of  the  bishop   is  at  an  end :  Therefore  where  such  a 
writ  remained  in  the  hands  of  the  bishop  long  after  it  was  re- 
turnable, who  sequestered  the  profits  of  a  vicarage,  accruing 
as  well   before  the  return  day   as  after,  and  being  ruled  to 


« I   Mod.  a6o«  2  Mod.  257,  8.  x  XXXIX.  §  70. 

Freem.  230.  S.  C.  *  Burn's  Eccler.  LaWf   tit.    Sefues' 

*  I  Str.  87.  tratiotif  3  V,  317.  Legasticker.  Buktf 

*  1  Sid.  276.  Gilb.  Exec.  26.  and  of  ExeUr%  £•  22  Geo,  III.  i  Crcmip. 
see  I  Salk.  320.  i  Ld.  Raym.  265.  359.  2  H.  Blac.  58s.  bat  tee-Weodi 
S.  C.  ^Dst.    608,    9.    I   Cromp.    345* 

*  Barn's  EccUt.    Law,   tit.    Sequet*  contra, 
tration^    3    V,    317.    Append.    Chap.  -c. 


OP  EXECUTION.  1061 

retnrn  the  vrrii,  retarned  only  the  amount  of  the  sum  levied 
up  to  the  return  day,  the  court  of  Common  Pleas  would  not 
order  fiie  vtrit  and  return  to  be  taken  off  the  file,  but  would 
only  permit  the  return  to  foe  amended,  by  inserting  the  sum 
levied  up  to  the  time  when  the  writ  was  actually  returnedS 
The  proper  way  would  have  been,  to  have  ruled  the  bishop 
from  tiiae  to  time,  to  know  what  he  had  levied**. 

Id  an  action  against  an  executor  or  admimstratar^  if  the 
«lieriff  return  nulla  bona  to  the  fieri  facias^  the  plaintiff  most 
proceed  by  scire  fieri  inquiry^  or  action  of  debt  upon  the 
jodg^aient,  suggesting  a  devastavit :  but  if  a  devastavit  be 
returned  by  the  sheriff,  the  plaintiff  may  have  execution  im- 
mediately  against  the  defendant,  hy  capias  ad  satisfaciendum^ 
QC fieri  fojcias  de  boms  proprii^* 

If  tlie  sheriff  return,  that  he  has  made  his  mandate  to  the  bailiff 
of  a  liberty,  who  has  given  him  no  answer,  the  bailiff  may 
he  called  upon  by  rule,  to  return  the  mandate';  and  if  he  do 
not  return  it,  will  be  liable  to  an  attachment:  Or  if  he  return 
avKa  bona^  &c.  the  plaintiff  may  proceed  thereon,  in  like 
maoner  as  if  the  sheriff  had  returned  it:  And  if  the  bailiff 
make  an  insufficient  return,  he  is  liable  to  be  amerced  for  it, 
and  not  the  sheriff,  by  the  statute  27  Uen.  Y III.  c.  24'. 


The  writ  of  levari  faciaSf  of  which  something  has  been 
already  said^,  commonly  issues  out  of  the  court  of  Exchequer  j 
and  is  chiefly  used  for  levying  the  issues  and  profits  of  lands, 
returned  by  the  sheriff  on  a  special  capias  utlagatunij  or  for 


«s  H*  Blac.  $82.  pead.  Chap.  XXXIX.  §  71, 2. 
*  Af.  $83.  '  a  Durnf.  &  Eatt,  $• 

«  lil.  Ent.  664.  Anpcttd.  Chap.  XL.        •  Gilb.  C.  P.  30,  2  Dvrof.  k  East« 

f  Soi  12.  jfniCf  300. 
'  AppeiML  Chap.  XXXIX.  §133*  ^Jnte^  103 1. 

«  Thcs.  Brcv.  46,  7.  122. 125,  Ap- 
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arrears  of  taxes  :  and  under  this  writ,  the  cattle  of  a  stranj 
levant  and  couchant  upon  the  land,  may  be  taken  and  sol 
There  is  indeed  a  writ  of  levari  facias  de  bonis  ecclesiastic 
or  against  a  clerk  on  a  statute  merchant,  under  which  I 
tithes  or  other  profits  of  the  living  may  be  taken  in  executic 
and  also  a  levari  facias  for  executing  the  judgment  oi 
county  court :  but  this  latter  writ  ought  to  bede  bonis  et  < 
tallis  onIy>  and  not  de  terris  et  cataUisF  ;  and  the  goods  canr 
foe  sold  under  it,  without  a  special  custom^ 


After  vl  fieri  facias,    if  the  plaintiff  be  not   satisfied, 
may  have  a  capias  ad  satisfaciendum,  against  the  person 
the  defendant,  or  an  elegit,  against  his  goods,  and  a  moie 
of  his  lands'^ ;  or  he  may  sue  out  either  of  these  writs  in  tl 
iirst  instance. 

It  has  been  said,  that  where  judgment  is  g^ven  against  oi 
who  is  in  view  of  the  court,  or  m  Westminster  hall,  it  may  1 
' executed  immediately,  and  the  party  taken  or  sent  for  inl 
court  and  committed*.  This  however  is  a  case  that  ca 
scarcely  occur  in  civil  actions ;  wherein  the  judgment  is  n 
given  ill  court,  but  signed,  on  taxing  costs,  in  the  king 
bench  or  prothonotaries  office.  The  usual  mode  therefoi 
of  executing  a  judgment  against  the  person  of  the  defendai 
is  by  writ  of  capias  ad  satisfaciendum.  And  where 
is  at  large,  it  commands  the  sheriff,  or  other  offii 
to  whom  it  is  directed,  to  take  the  defendant,  and  h 
safely  keep,  so  that  he  may  have  his  body  in  court,  on  t 


*  I  Ld.  Raym.  305.    i  Salk*  395.  For  the  hiitory  of  thia  writ,  aodtbe 
408.  ceediogs  under  it,  see  a  Saaad.  6S 

*  Ante,  1059,  60.  (>•)   69-  ^*  (»)•  69,  €.  (j.) 

*  a  Lutw.  i4i3«  'J  Sadk.  160. 
0  Appedd.  Cbap.  XXXIX.  §  78,  &c. 
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return  day,  to  satisfy  the  plaintiff^.  Where  the  defendant  is 
abeady  in- custody,  there  is  no  occasion  for  this  writ;  but  if 
&e  plaintiff  would  proceed  against  his  body,  he  must  charge 
lunin  execution,  as  directed  in  a  former  chapter^ 


This  writ  lies  after  judgment,  in  every  instance  where  the 
defendant  was  subject  to  a  capias  before^;  and  it  may  be  taken 
ost  against  the  defendant,  sued  by  a  wrong  name,   if  he  has 
omitted  to  take  advantage  of  the  misnomer'':  but  it  lies  not 
ijfainst  peerSf  or  members  of  the  House  of  Commons,  except 
opon  a  statute  merchant  or  statute  staple*,  or  recognizance  in 
nature  of  a  statute  staple'' ;  nor  against  ambassadors^  and  other 
public  ministers,  or  their  domestic  servants';  nor  the  servants 
Ib  ordinary   of    the    kingf    or   queen   regent'}    nor   against 
lembers  of  corporations  aggregate,  or  hundredors,  for  any 
thing  done  in  their  corporate  capacity,  or  under  the  statutes 
9f  hue  and  cry**,  &c.    Neither  does  it  lie  against  an  heir,  on  a 
fecial  judgment,  for  the  debt  of  his  ancestor,  to  be  levied  of 
the  lands  descended' ;  nor  against  executors  or  administrators^ 
unless  a  tlevastavit  be  returned''.    An  infant  seems  to  be  liable 
to  this  process' ;  and  it  may  be  taken  out  against  bail,  in  th$ 
ling's  Bench,  without  any  previous  fieri  fadas,  or  return  of 
fuiUa  bona"^ ;  but  in  the  Common  Pleas,  or  Exchequer,  &c. 
tbe  bail  are  not  subject  to  a  capias"^ :  nor  does   it  lie  on  a 
tmnmon  law    recognizance^   or   recognizance  taken   in  the 
King's  Bench,  on  bringing  a  writ  of  error^  j  nor  for  damages, 
,  agunst  tenant  in  dower^  &c.    After  interlocutory  judgment 


•  I 


■  An>end.  Chap.  XXXIX.  $    1 12. 
•Chap,  XIV.  p.  363,  &c. 

*  3  Co.  12. 

's  Str.  1218.  Ante^  461* 

«  I  Cromp.  345. 

*Jbii9   197*  8, 

9  Id.  196. 

^  Id,  200. 

•2  Wins.  Saund.  7.  (4*)  AtUh  964, 


^  3  BlacConi.  414. 

'  2  Str.  1217.  and  tee  id.  708.  z  Bof, 
&  Pul.  480. 

"  2  Str.  822.   1 139* 

^  2  Taunt.  113,  14.  2  Marsh.  x86. 
Jd.  187.  (a).  Post,  Chap.  XL. 

^  Gilb.  Exec.  69.  Bingh.  Exec. 
106,  7. 

p  Gilb.  Etucm  6.  Bingh*  Esuc.  107. 
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ilgainst  a  feme  upon  a  contract,  she  married  ;  and  the  court 
held,  that  the  plaintiff  might  proceed  to  judgment  and  exe- 
cution against  her,  without  joining  the  husband  by  scire/acioi: 
and  a  capias  ad  satisfaciendum  against  her,  following  the 
judgment,  was  at  all  events  regular,  though  the  plaiutif 
had  notice  of  the  marriage  before\  In  an  action  ag^nar 
husband  and  wife^  they  may  both  be  taken  in  execntioDj 
and  it  was  formerly  holden,  that  the  wife  should  not  be  dis- 
charged, unless  it  appeared  there  was  fraud  and  collusioiii 
between  the  plaintiff  and  her  husband,  to  keep  her  in  prison^: 
but  it  is  now  the  practice  to  discharge  her  when  taken  in  exe* 
cution,  as  well  as  on  mesne  process.  It  should  also  be  re* 
membered,  that  volunteer  soldiers  and  seamen  are  not  liable 
to  be  taken  in  execution,  unless  an  affidavit  be  made,  that 
the  original  debt,  in  the  case  of  soldierSf  amounted  to  £20  at 
least,  over  and  above  all  costs  of  suit%  or,  in  the  case  of 
seameUf  that  the  debt  or  damage  and  costs  are  of  thai 
amount;  and  that  the  debt  was  contracted  when  the  de» 
fendant  did  not  belong  to  any  ship  in  his  majesty's  s€^icel'< 
And  where  a  capias  ad  satisfaciendum  lies,  it  cannot,  we  havi 
seen,  be  executed  upon  parties  coming  to,  attending  upoa 
or  returning  from  courts  of  justice* ;  nor  at  the  time^  or  place* 
when  and  where  they  are  privileged  from  arrest. 

In  point  of  form,  the  capias  ad  satisfaciendum  must  param 
the  judgment^ :  therefore,  on  a  judgment  against  several  de 
fendants,  it  must  include  them  all'.  And  if  part  of  the  de 
mand  has  been  already  levied  under  a  fieri  facias^  the  capia 
ad  satisfaciendum  is  only  for  the  residue^.  This  writ  must  b 
signed  as  well  as  sealed' ;  and  it  must  be  tested  and  returnabl 


a  4  East,  $21  •  '  '^nie^  222,  3. 

'  ^2  Sir*    1167.  I237*     I  WUs.  149.        ^  PhU/iot  ▼•  MuUer  and 

Say«  Rep.  149*    ^nUt  aoi-  23  Geo  III.  K.  B. 

'jtntet  206,  7»  '  6Durnt.  &  East,  526,  7. 

^  Id.  205,  6.  *  Append.  Chap.  XXXIX.  f  f  3 1,  1 

«  Id.  202|  ace.  ^  R.  ^.  1659.  ^*  B. 

^M  22X. 
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m  term  time,  in  like  manner  as  the  fieri  facias^.  It  was  for- 
merly necessary  that  there  should  be  ^fifteen  days  at  least  be- 
tveeo  the  teste  and  return  of  the  fieri  faciM  and  capias  ad  m- 
^mendum^  by  original :  but  as  that  occasioned  g^reat  delay, 
it  waK  enacted  by  the  statute  13  Car.  II.  stat.  2.  c.  2.  §  6.  that 
'^  in  all  actions  of  diei/,  and  other  peruana/  actions,  and  also 
^  io  all  actions  of  ejectment^  depending  by  ori^nal  writ  in 
^  the  courts  of  King's  Bench  and  Common  Pleas,  afier  any 
'jodgment  obtained  therein,  there  need  not  be  fifteen  days 
«  between  the  teste  and  return  of  any  writ  of  fieri  facias  or 
*  capias  ad  satisfaciendum ;  nor  shall  the  want  thereof  be  as- 
'  *  signed  for  en  or/'  This  statute  however  does  not  extend 
to  any  writ  of  capias  ad  satisfaciendum^  whereon  a  writ  of 
er^eiftl  after  judgment  is  to  be  awarded;  nor  to  any  capias  ad 
satisfaciendum  against  the  defendant,  in  order  to  make  his 
Imil  liable.'  The  capias  ad  satisfaciendum  should  regularly 
be  returnable  on  a  general  return-dny,  or  day  certain,  in 
like  manner  as  the  former  proceedings^ ;  and  f  >r  the  purpose  of 
cbar^ng  the  bail,  there  ought  to  be  eight  days  between  the 
iHte  and  return  hy  hiW,  and  fifteen  by  original^:  but  a 
etpias  ad  satisfaciendum  returnable  out  of  term,  is  not  void  as 
against  the  bail,  though  it  may  be  set  aside  by  the  principal 
on  motion,  for  irregularity*;  and  there  may  be  an  intervening 
term,  between  the  teste  and  return  of  this  writ^  if  the  capias 
md  satisfaciendum  be  informal,  it  may  be  amended,  in  like 
manner  as  the  fieri  facial. 

The  common  returns  to  a  writ  of  capias  ad  satisfaciendum 
sue,  that  the  sheriff  has  taken  the  defendant,  whose  body  he 

^Jtnief  1036.  *  13  Car.  II.  c.  2.  §  6. 

»  But  where  an  attorney,  having  sued  «  2  Bur.  1 188. 

by  attachment  of  priyilege,   was  non-  '  2  Salk.   700.   a  Ld.  Raym.  775. 

ggjftKJ,    and    afterwards  taken  upon  a  S.  C. 

m^sa.  returnable  on  a  general  return,  s  Barnes,    10,   xi«    3  Wils.    58.    a 

die  court  of  Common  Pleas  held  it  to  Blac.  Rep.  836.  2  Dumf.  &  East,  737. 

he  wen  enough.    3  Wils.  58.  S  ^"rof-  *  East,  577.    6  Dumf.  9c 

e  2  Salk.  602.  East,  450.  4  Taunt,  322.  jinu,  1036. 
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hfis  ready* ;  or  that  the  defendant  is  not  found  in  his  bailiwidL' 
Or  the  sheriff  may  return  that  the  defendant  has  become  banl 
rupty  and  obtained  his  certificate,  wherefore  he  forbore  t 
take  him"".  On  the  return  of  non  est  inventus j  the  plaintil 
may  sue  out  another  capias  into  the  same,  or  a  testatum!^  iot 
ti  different  county ;  or  he  may  have  a  nan  amittas  capias  m 
satisfaciendftm  into  either*:  And  as  the  defendant  can  only  h 
once  taken,  it  seems  there  may  be  several  writs  running  agaiul 
him  at  the  same  time,  in  different  counties^:  Or,  instead  d 
suing  out  another  capias  or  testatum^  the  plaintiff  may,  if  tin 
action  was  commenced  by  original  writ,  proceed  at  once  to 
outlaw  the  defendant^  by  suing  out  an  exigi/aciasFf  and  pmcea 
of  outlawry^.  ., 

The  defendant  being  taken  upon  a  capias  ad  satisfaciendum^ 
either  satisfies  the  plaintiff's  demand,  or  remains  in  custodfi 
The  sheriff,  however,  hath  it  seems  no  power  to  receive  moni9 
of  the  defendant,  upon  a  capias  ad  satisfaciendum ;  for  hjf 
business  is  only  to  execute  the  writ ;  and  if  in  such  case  the 
defendant  pay  the  sheriff,  and  he  afterwards  become  insol?ei4 
and  do  not  pay  the  plaintiff,  such  payment  shall  not  excwf 
the  defendant^:  And  accordingly,  upon  the  execution  (^1 
writ  of  capias  ad  satisfadendums  issuing  out  of  the  Kinf^f 
Bench,  which  requires  the  sheriff  to  take  and  keep  the  body 
so  that  be  may  have  it  on  the  return-day  of  the  writ  at  Wul 
minster,  to  satisfy  the  plaintiffs  of  their  damages  costs  aii< 
charges,  if  the  sheriff,  Jbefore  the  return  day,  receive  th 
iponey  due  from  his  prisoner,  and  thereupon  liberate  hio 
before  he  has  paid  it  over  in  satisfaction  to  the  party  entitk 
to  it,  he  is  answerable  as  for  an  escape ;  and  his  return,  und 
tl)e  common  rule,  of  cepi  corpus,  and  that  he  detained  tl 


•  Affcod.  Chap.  XXXIX.  f  ui.  <  Append.  Chap.  XXXIX.  $  i36< 

^  Id.  f  laa.  **  Anie,  149. 

^  Id.  i  us*  '  12  Mod.  230.  furH^  Ch.  J.  s 

^  Id*  i  12&9  ^c,  bat  Ht  4  Tanat.    fee  i.Lotw.  587. 12  Mod. 385.  Fra 

631.  842*  Barnes,  214^  Bac  Abr.  tiu  'E 

•  Id.  i  125.  CUtiMf  D. 

'  jlttUt  1032, 3. 
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ptWoner  until  he  satisfied  him,  (the  sheriff,)  the  levy  money 
iadorsed  on  the  writ,  which  he  had  ready  as  commanded^  &c. 
kofno  avail\ 

If  the  defendant,  being  taken  in  execution,  do  not  satisfy 
Ike  plaintiff,  he  either  remains  in  custody  of  the  sheriff, 
who  may  carry  him  immediately  to  the  county  gaol^  or  is 
lOMnred  by  habeas  corpus  to  the  King's  Bench  or  Fleet 
prison*  In  either  case,  the  execution  is  considered,  quoad 
kim,  as  a  satisfaction  of  the  debt"^:  Therefore  a  judgment 
.creditor,  who  has  taken  his  debtor  in  execution,  cannot  af- 
krwards  sue  out  a  craimission  of  bankrupt  against  him 
Wfon  the  same  debt''.  And  if  the  plaintiff,  having  the 
4eiendant  in  execution,  consent  to  his  discharge,  though 
it  be  on  terms  which  are  not  afterwards  complied 
filh%  or  upon  giving  a  fresh  security,  which  afterwards 
keoomes  ineffectual',  the  plaintiff  cannot  resort  to  the  judg- 
■ent  again,  or  charge  the  defendant's  person  in  execution; 
mn  though  he  were  discharged  the  first  time  by  the  plaintiff's 
misent,  upon  an  express  undertaking  that  he  should  be  liable 
li  be  taken  in  execution  again,  if  he  failed  to  comply  with 
Ik  terms  agreed  on*.  ^  But  a  capias  ad  satisfaciendum  is  no 
letoal  satisfaction,  so  as  to  bar  the  plaintiff  from  taking  out 
flttcution  against  other  persons,  liable  to  the  same  debt  or 
f  Aunages^.    And  though  a  defendant  be  taken  and  charged 


*X4  Eaft,  46S.  which  any  creditor,   at  wfaoM  nit  a 

^  4  Dv^mf.  &  Eatt,   {$  j.   j/nte^  23$.  debtor  wai  charged  in  cxecutioD,  might 

*  Hoh.  59*  hare  contested  to  hit  ditcharge,  without 
'8  Diimf.  &  East,    123.    But  the  Jotiog  the  benefit  of  the  judgment  upon 

BDvrtt  ha?e  no  power  to  ditchaige  the  which  the  execution  ittued,  except  that 

lefeodant   ont    of  execution,    on  the  the  perton  of  the  debtor  wat  not  to  be 

pvBod    of  a  oommittion  of  bankmpt  again  liable  to  arrett  for  the  tame  debt, 

Mag  since  been  tued  ont  agiioit  him  nor  the  bail  to  be  proceeded  agnintt. 

Iff  the  plaintiff,  i  Bot.&PuI.  302.  This  ttatute,  being  made  to  continue  in 

*  4  Bur.  3482.  6  DumC  Sc  Eatt,  j26,  force  only  for  tkree  yeart,  it  now  ex- 


fk  7  Dnraf.  &  Eatty  420. 

'  I  Dniiif.&  Eatt,  556.  ^  Hd),  59.  and  tee  5  Taunt.  614. 

M  %  Enti,  243.    Barnet,  20$.    But    i  Marth,  250,  S.  C. 
er  the  tutnte;  41  Geo.  III.  c.  64*  by  ^ 
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in  execution,  yet  the  debt  may  still  become  the  subject 
a  set  off  in  a  cross  action*.  If  the  plaintiff  consent  to  dischar 
one  of  several  defendants,  taken  on  a  joint  capias  ad  sat 
faciendum,  be  cannot  afterwards  retake  him,  or  take  any 
the  other  defendants'* :  But  if  one  of  two  defendants,  taken 
a  joint  writ,  be  discharged  under  an  insolvent  debtor*s  a« 
that  will  not  operate  as  a  discharge  of  the  other;  the  dischar 
of  the  former  not  being  with  the  actual  consent  of  t 
plaintiff". 

It  was  formerly  holden,  that  if  a  person  taken  on  a  cap\ 
ad  satisfaciendum  died  in  execution,  the  plaintiff  had 
further  remedy;  because  he  had  determined  his  choice  I 
this  kind  of  execution,  which,  affecting  a  man's  liberty, 
esteemed  the  highest  and  most  rigid  in  the  law*.  But  no^ 
by  the  statute  21  Jac.  I.  c*.  24.  reciting,  that  forasmuch  i 
daily  experience  doth  manifest,  that  divers  persons  of  so 
ficiency  in  real  and  personal  estate,  minding  to  deceive  otbe 
of  their  just  debts,  for  which  they  stood  charged  inexecutio 
have  obstinately  and  wilfully  chosen  rather  to  live  and  d 
in  prison,  than  to  make  any  satisfaction  according  to  thi 
abilities ;  to  prevent  which  deceit,  and  for  the  avoiding 
such  doubts  and  questions,  it  is  declared,  explained  ti 
enacted,  that  ^'  the  party  or  parties  at  whose  suit,  or  to  who 
**  any  person  shall  stand  charged  in  execution,  for  any  dd 
**  or  damages  recovered,  his  or  their  executors  or  admini 
*^  trators,  may,  after  the  death  of  the  person  so  charged  ai 
<<  dying  in  execution,  lawfully  sue  forth  and  have  new  ex 
**  cution,  against  the  lands  and  tenements,  goods  and  chatte 
**  or  any  of  them,  of  the  person  so  deceased,  in  such  mann 
**  and  form,  to  all  intents  and  purposes,  as  he  or  they  orai 
*'  of  them  might  have  had,  by  the  laws  and  statutes  of  tl 
**  realm,  if  such  person  so  deceased  had  never  been  taken 
"  charged  in  execution." 


*  I  Tauou  426.  and  see  i  Mapk  &  SeK        '  5  East,  147. 

696.  ^  Hob.  ss,  6  Durat  &  Eau,  szt 

^  6  Durnf.  5c  East,  525, 
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''  Fjrovidedy  that  this  act  shall  not  extend  to  give  liberty  to 
^  any  person  or  persons,  their  executors  or  administrators,  at 
"  whose  sail  or  suits  any  such  party  shall  be  and  die  in  exe- 
^  cotion,  to  have  or  take  any  new  execution^  against  any  lands, 
^  tenements  or  hereditaments  of  such  party  so  dying  in  exe- 
^  CQtion,  which  shall  at  any  time  after  the  said  judgment  or 
^  jodgments,  be  by  him  sold  bond  fide^  for  the  payment  of 
^  any  of  his  creditors,  and  the  money  which  shall  be  paid  for 
^tbe  lands  so  sold,  either  paid  or  secured  to  be  paid  to 
''any  of  his  creditors,  with  their  privity  and  consent^  in 
"discharge  of  his  or  their  due  debts,  or  of  some  part 
*f  thereof^/' 

If  a  party  taken  on  a  capias  ad  satisfaciendum  escape,  or  b% 
'mcQed,  though  the  sheriff  is  hereby  liable,  because  he  ought 
b  have  thken  the  posse  comitatus,  yet  the  plaintiff  may  sue 
ipt  a  new  execution ;  and  shall  not  be  compelled  to  take  his 
Ninedy  against  the  sheriff,  who  may  be  dead  or  insolvent^ ; 
iad  if  the  defendant  escape  from  the  Ring's  Bench  or  Fleet 
^liuoD,  the  plaintiff,  on  application  to  a  judge,  may  have  an 
fiQipe  warrant,  in  order  to  retake  him,  which  shall  be  in 
iWe  throughout  England^.  The  court  of  Common  Pleas 
'cpn^ot  apply  the  forfeited  penalties  of  recognizances  of  bail 
[to attachments,  for  resisting  an  execution,  to  the  discharge 
m  tl|e  debt  and  costs  of  the  plaintiff  in  the  original  action^ 


• «. 


If  the  writ  of  execution  be  irregular,  the  defendant  may 
the  court  to  set  it  aside,  and  discharge  him  out  of  cus* 
r,  if  taken  on  a  capias  ad  satisfaciendum,  &c. ;  or  that  the 
Is  or  money  levied  on  z,  fieri  facias^  &c.  may  be  restored 
him.     A  third  person,  whose  goods  are  taken  under  it,  may 
I||0  move  the  court,  to  have  them  restored.     But  if  the  right 


^*.r 


*Aik1  see  the  tutato  47  Geo.  III.  ^  a  Bac.  Abr.  240.  244.  35^.| 

9.  d.   c  74.  ^  for  more  eSectiullj  ^  Stat,   i  Ann,  c  6.      ' 

uriflg  the  payment  of  the  debts  of  "^  3  Taupt.   us. 

»/'  Jinii,  963,  4.  ;     :-.    .r«^ 


1070  OV  BXBC17TI0N. 

be  not  clear,  the  coart  will  leave  him  to  his  action  agniort  tl 
sheriff;  or  they  will  sometimes  direct  an  issue  for  trying  i 
ilnd  retain  the  money  in  court,  to  abide  the  evmit^of  tl 
trial. 

Upon  an  erranecns  judgment,  if  there  Be  a  r^nlar  wrii 
the  party  may  justify  under  it,  till  the  judgment  be  rcTerstd 
for  an  erroneous  judgpnent  is  the  act  of  the  court*.  But  i 
the  judgment  or  execution  has  been  set  aside  for  irregulafUg 
the  party  cannot  justify  tmder  it,  for  that  is  a  matter  in  th 
privity  of  himself  or  his  attorney*" :  and  if  the  sheriff  or  officer 
in  such  case,  join  in  the  same  plea  with  the  party,  he  forfeit! 
the  benefit  of  his  defence^  The  sheriff  or  officer  however 
may  justify  under  an  irregular  judgment,'  as  well  as  an  er 
rm^emu  one ;  for  they  are  not  privy  to  the  irregnlaritjr ;  anc 
so  as  the  writ  be  not  void,  it  is  a  good  justification,  howeve 
irr^ular,  and  the  purchaser  will  gain  a  title  under  the  sherif 
for  it  would  be  very  hard,  if  it  should  be  at  the  peril  of  tb 
purchaser,  under  z,  fieri  fadaSf  whether  the  proceedingt  ww 
regular  or  not*^.  Accordingly,  if  the  sheriff  sell  a  term  under  \ 
vnrit  f^i fieri  facias  J  which  is  afterwards  set  aside  for  irreg^larit| 
and  the  produce  of  the  sale  directed  to  be  returned  to  the  tern 
or,  the  latter  cannot  maintain  an  gectment,  to  recover  hi 
term  against  the  vendee  under  the  sheriff*.  In  justiffiiq 
under  a  writ  of  execution,  the  party  need  not  set  forth  in  U 
plea,  that  the  writ  has  been  returned:  But  a  justification h 
the  sheriff  or  officer,  under  a  returnable  process,  is  ill,  witka 
shewing  a  return  of  it;  and  if  the  plaintiff  join  with  the  ofllcei 
there  must  be  judgment  against  both^    Where   the   phati 


«  X  Str.  509.  Holi,  Ch.  J.  in  the  case  of  Fg 

*'IiL  ibid.  15  East,  615.  (fj.  BUwit^  a  Salk.  409,  zo.  »,  dut  vb 


a  principal  officer  is  to  jnttify  voda 

'  I  Vez.  195.    I  Maiile  &  Sd.  425.    returnable  process,  he  must  shew  d 

,  I  Maale3t  SeL42$.  it  was  returned ;  for  he  is  cominaiid 

'  1  6tr,   ix84«  X   Wilt.  x;.    S.  C.    to   return  the   writ^  and  shiU  sgt 

l^e  general   rale,  at  laid  down    by    protected,  unless  he  shew  that  he  p 
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bas  execution,  and  the  money  is  levied  and  paid,  and  the 
j  (Moment  is  afterwards  reversed,  there  the  party  shall  have 
restitation  without  a  scire  facias ;  because  it  appears  on  the 
record  that  the  money  is  paid,  and  there  is  a  certainty  of  what 
was  lost ;  otherwise  where  it  was  levied  but  not  paid,  for  then 
there  must  be  a  scire  facias,  suggesting  the  matter  of  fact, 
m.1  the  sum  levied,  &c.  If  the  judgment  be  set  aside  after 
tiecation  for  irregularity,  there  needs  no  scire  facias  for  res- 
titution*; but  if  it  be  not  made,  an  attachment  shall  be 
fnnted  upon  the  rule,  for  a  contempts 


An  elegit  is  founded  on  the  statute  Westm.  2.  (13  JSt2n;.  I.) 
€.  18.  by  which  it  is  enacted,  that  '^  when  a  debt  is  recovered 

*  or  acknowledged  in  the  king*s  court,  or  damages  awarded, 

*  it  shall  be  in  the  election  of  him  who  sues  for  such  debt  or 
^  damages,  to  have  a  writ  to  the  sheriff,  for  levying  the  debt 


I  Mi  and  dae  obedience  in  acting  under 
t|  but  any  subordinate  officer,  as  a 
UEff,  may :  And  it  is  there  said,  that 
wdieriff  cannot  justify  under  a  fieri 
JpKv»  or  ca/uasf  without  shewing  a  re- 
tna;  and  tee  Com.  Dig.  tit.  Pleader^ 
4lL«4«  6  Dumf. &  East,  3^.  accord. 
,«BBt  this  teems  to  be  erroneous,  as  to 
^f^foaat^  or  cafktas  ad  tatisfaciendum^ 
Tie  principal  distinction  is,    between 

tt»p  and  final  process;    The  fonner 
<)*ght  always  to  be  returned  ;  for  other- 

tte  the  arrest  thereon  will  be  wrongful, 
ImI  £dae  imprisomnent  will  lie  against 
tte  iberiff:  5  Co.  90.  a  Rol.  Ahr. 
563.  I.  flo.     But  where  final  process 

pet  out  of  a  superior  court,  upon 
sUdi  00  jodgment  or  other  proceeding 
ji  to  be  bad,  00  return  is  pecpssary. 


Id.  ibid.  Cro.  EUz.  237,  8.  Moor,  468. 
I  Salk.  318.  aSalk.  700.aLd.Raym. 
776 ;  and  see  Com.  Dig.  tit.  Rdornj 
F.   I.  Chitty  on  Pleading,  a  V.  587. 
A.     In  the  case  of  Middkttm  v.  Pike, 
a  Str.  1 184.     1  Wils.  17.  S.  C.  where  a 
justification  by  the  sheriff  was  held  ill, 
without  shewing  a  return,  the  defend- 
ants justified  under  process  of  in  in* 
ferior  court;  and  it  is   a  rule,  that  if 
an  officer  of  an  inferior   court  do  not 
return  process  directed  to  him,  false  im- 
prisonment lies  against  him.  %  Rol.  Abr. 
563.1.  lO. 

*  For  the  form  of  a  writ  of  mtitutioa 

in  ejectment^  after  setting  aside  a  judgment 

and  executioa  for  irregularity,  in  the  Ex- 

chequer,  see  Append.  Chap.  XbIII.^95* 

"►aSalk.  588. 
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'<  of  the  lands  and  chattels,  or  that  the  sheriff  deliver  to 
*<  all  the  chattels  of  the  debtor,  (except  his  oxen,  and  ix 
^^  of  the  ploug^h,)  and  a  moiety  of  his  land,  until  the  deb 
^*  levied,  by  a  reasonable  price  or  extent ;  and  if  he  be  evii 
^^  he  shall  recover  by  writ  of  novel  dissei^ini  and  afterw 
^*  by  writ  of  re-dmeistn,  if  there  be  occasion/*  The  wri 
are  now  speakinir  of,  lies  against  the  defendant  in  his  life-t 
or  his  heir  and  tertenants  after  his  death*:  And  it  ma] 
liad  against  peers  of  the  realm,  as  well  as  others;  and 
againixt  executors  and  administrators,  upon  a  devastavit 
turned^  But  it  lien  not  against  an  heir,  till  his  full  age;- 
therefore,  on  a  ^ctre  facias  brought  against  him,  the  parol  % 
demur,  because  he  may  have  a  good  plea  to  bar  the  execuf 
which  might  be  mispleaded^.  This  writ  may  be  sued 
after  a  year,  without  a  scire  facias^  upon  awarding  an  ehgi 
the  roU*^,  and  continuing  it  down  by  vicecomes  non  misit  bn 
and  the  plaintiff  may  have  elegils  awarded  into  as  many 
ferent  counties  as  he  pleases,  without  being  under  the  ne< 
sity  of  suing  out  testatums^.  But  it  is  said,  that  if  he  award 
elegit  into  one  county,  and  extend  the  lands  upon  that  "vi 
and  afterwards  file  it,  be  is  barred,  and  cannot  sue  out  an  el 
into  another  county^ 

Upon  this  writ,  the  sheriff  is  to  impanel  a  jury ;  who  an 
make  inquiry  of  all  the  goods  and  chattels  of  the  debtor,  i 
to  appraise  the  same ;  and  also  to  inquire  as  to  his  lands  f 
tenements'.  The  goods  and  chattels  being  appraised,  are 
be  delivered  to  the  plaintiff,  at  the  price  set  upon  them';  s 
in  this  respect,  an  elegit  differs  from  a^eri  Jacias,  upon  wb 


*  Append.  Chap.  XXXIX.  §  85.  68.  6. 

*  I  Cromp.  346.  t  Co.  Lit.  289.  b.  2  Inst.  396.  D 
*Gab.j5w.  58.  100.  Cro.  Eliz.  584.  Cbm.  Dig. 
^Cartfa.  283.  Append.  Chap.  XXXIX  Execution,  C    14.  Bac.  Abr.  dt.  i 

$  8a.  ituion^  ^49 

•  

^  I  Cromp.  346.  352.  Law  of  Exa.  ^  Gilb.  E»9c.  33  and  see  t  Sid  1 

ao8,  I  Lev.  92.  z  Keb.  105.  261.465.  j 

'  I  Cromp.  346.  353.  Law  of  Emt€^  69(.  S.  C. 
287.  but  see  Gilb.  Exec.  53.  2  Saood* 
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the  sheriff  cannot  deliver  the  goods,  though  he  may  sell  them, 
to  the  plaintiff.  If  the  goods  and  chattels  are  sufficient  to 
«tiify  the  plaintiff's  demand,  the  sheriff  ought  not  to  extend 
the  lands^  but  otherwise  he  may  extend  them :  and  he  may 
not  only  extend  a  moiety  of  the  lands  properly  so  called,  but 
ibo  of  ft  reversions  or  rent- charge*'.  But  copyhold  lands  are 
Bot  extendible*;  nor  a  rent-seek',  advowson  in  gross',  or 
glebe  belonging  to  a  parsonage  or  vicarage\  A  term  for 
jws  may  be  either  extended,  or  sold  as  part  of  the  per- 
malty':  If  it  be  extended,  the  plaintiff  is  accountable  for  all 
the  profits  he  receives  out  of  the  term,  upon  such  extent;  and 
ifhe  receive  the  debt  out  of  such  term,  before  it  expires,  the 
Pendant  shall  be  restored  to  the  term  itself^;  but  otherwise 
k  shall  keep  the  term,  and  not  account  for  the  profits  of  it'. 


At  common  law,  if  a  man  was  seised  of  the  legal  estate  in 
Ittids,  to  the  use  of,  or  in  trust  for  another,  against  whom  a 
JQ^ment  had  been  obtained,  or  who  had  entered  into  a 
irtnte  or  recognizance,  these  lands  were  not  liable  to  exe- 
tttion,  upon  the  judgment  statute  or  recognizance  of  cestui 
fur  tmstr.  But  by  the  statute  of  frauds,  29  Car.  II,  c.  3.  § 
10.  it  is  enacted,  that  "  it  shall  be  lawful  for  every  sheriff  or 

•  other  officer,  to  whom  any  writ  or  precept  is  directed,  at  the 

•  wit  of  any  person  or  persons,  of  for  and  upon  any  judgment, 

•  itatute  or  recognizance,  to  do  make  and  deliver  execution, 
^  tmto  the  party  in  that  behalf  suing,  of  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  as  any  other 

^  penon  or  persons  are  in  any  maimer  seised  or  possessed,  in 
^  tmut  for  him  against  whom  execution  is  so  sued,  like  as  the 


*  I  Ld.  Rayn.  346.  Bae.  Abr.  tiu 
*•«&■»  349.  b.  352, 

2  lost.  395.  I  Cromp.  346. 
•6ilb,£A^rr.38. 

'^  39*  Moor,  32. 
*x  Rol.  Abr.  888.   3  Blac.  Con. 

LtlL 


s  Gilb.  Eaee.  39. 

^  I(L  40.  3  Bos.  &  Pttl.  327. 

*  8  Co.  171. 

*  GUb.  Exu.  35. 

'  /^.  33. 

?  Co.  Lit.  3  74*  h.  2  Wms.  Savnd.  1 1. 
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**  sberif  or  other  yflScer  aoirbt  or  imsbi  ti 
*'  Mtkd  \niny\f  hz'^lu^  wboTQ  €X€<:iiliaD  is 
^^  M-isf  d  of  Kucb  lsibd»,  ^c.  of  sDcfa  estftie  i 
*^  w  truiit  icfr  isiuL,  at  ike  time  iif  the 
••  vij.fL  liLud'*.  kc.  bv  force  aod  lirtDe  of 
^'  iif  f.oro>:>Hl>  ^>e  tield  and  enjoyed,  freed  and  Aim  fcai  ged  frc 
*"  '<JI  iuvh'uhr4xuce%  of  such  person  or  persoBS  asskallbe 
*•  ^*fii/.^A  ijf  yAi,f:^fAitAf  ill  tmst  for  ibe  persos  a^aiui  wki 
''  ^u^';i  «rx<^cui;o:i  sLall  be  saed:  And  if  anj  iirfai  fiiefn 
^  ^^ij  d  ie^  ieai  inj^  a  trust  in  fee  simple  to  desoeiid  to  j 
*'  b^'ir,  ti>4rfi  and  in  every  such  case,  such  tnttt  AaSl  be  deev 
^^  %iJuA  taktfrfi,  and  ik  thereby  declared  to  be  asBcts  bj  desca 
^  «jid  tt^:  heir  tihall  be  liable  to,  and  chargeafale  with  the  i 
^  U'/niiuh  tj(  hif»  ancestor,  for  and  by  reason  of  sach 
^  fully  and  amply  an  he  might  or  ought  to  have  been,  if 
**  ihiitU:  in  law  had  descended  to  him  in  pniir  fiftinn^  in 
'^  ihHimi'j  a«  the  trust  descended/*  The  words  in  the 
*^  ui  l/i^  iiftie  of  the  said  execution  swed^^  are  hdd  to 
iW',  wmh  of  the  triiKtee;  and  therefore  if  he  has  conveyedi 
land^i  by  th<!  ilirection  of  cestui  que  trust,  before  ex< 
tlioni^h  Mi'iMrd  in  trust  at  the  time  of  the  judgment,  the 
I'unnnt  \h*  Itikru  in  (execution".  An  equity  of  redemption 
iioL  bn  lukrn  in  oxt^cutiou  on  the  above  statute^  thoogb 
h«ld  to  Ihi  iiNNc^is'' ;  and  therefore  where  the  estate  is 
tint  phiihtiirN  rnni<*(ly  is  by  filing  a  bill  in  equity  to 
which  \w  is  ontithul  to  do,  on  payment  of  principal  ii 
iind  costs'* :  und  it  is  holden,  that  if  a  man  be  cerfiu  que 
of  a  tiTuii  it  is  not  assets  within  the  statute,  which  extends 
to  a  IruNt  of  hinilN  in  foe*. 

No  noticfi  is  ^ivcn  of  executing  an  elegit^.    And  if  there! 
no  lun<U|   iho  shoriiV  need  not  return  an  ifiquisitianF ;  h 


*  Com.  Ro|i.  4A6.Com.  Dig.  ux.Ex^       '  Powell  Mortg.  i  Edit.  99. 
«iitfw««  (C.  14).  e  2  Vern.  248.  and  ace  s  SsnL 

'^  )  AcL.  2^x>.  :\o    I  >V«.>iM.43i.  (17.)  8  East, 474. 486. 
;  Br^  CIuii.Cm.  47t}.  S.  C.  8  £«»»        '  I  Croffip.  563. 
4^:.  a  New  Ri-^  C,  T.  401,  «  s  Str.  874. 

*  J  Fi\>raeu  1 1  ^%  a  Ack.  «xh\ 
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tftcrtrise  dn  inquisition  must  be  taken  and  returned,  des- 
tr\h\ug  the  lands  with  convenient  certainty*;  and  after  it  is 
liken,  the  sheriff  must  deliver  a  moiety  to  the  plaintiff,  by 
netex  and  bounds** :  If  he  do  not,  the  return  is  ill,  and  may  be 
fmshed  for  uncertainty'' ;  and  if  the  defendant  be  joint-tenant, 
or  tenant  in  common,  it  oujrlit  to  be  specially  alledged  in  the 
wtam^  But  it  has  been  adjudged,  that  upon  an  elegit j  the 
ienSin  not  bound  to  deliver  a  moiety  of  each  particular  tene- 
Bent  and  farm,  but  only  certain  tenements,  &c.  making  in 
nine  a  moiety  of  the  whole*.  If  he  deliver  more  than  a 
■oiety,  the  execution  is  void^ 

It  was  formerly  usual  for  the  sheriff  to  deliver  actual  pos- 
taion  of  a  moiety  of  the  lands :  but  he  now  only  delivers  legal 
possession,  and  in  order  to  obtain  actual  possession,  the  plain* 
iiff  must  proceed  by  ejectment^;  in  which  an  examined  copy 
tif  the  judgment  roll,  containing  the  award  of  the  elegit  and 
ietiirn  of  the  inquisition,  is  evidence  of  the  lessor  of  the  plain- 
fiPs  title,  without  proving  a  copy  of  the  elegit^  and  of  the  in* 
quisition^. 

ft 

After  an  elegit^  if  lands  be  duly  extended,  and  delivered  lo 

tbe  plaintiff,   he   cannot   have  any  other  species   of  execu- 

Ikki,  unless   in  case  of    eviction;    when    he    may  proceed, 

p  the  method  pointed  out  by  the  statute  of  Westm.  2.  or  if  he 

evicted  out  of  all  the  lands,  he  may  sue  out  a  scire  facias 

yffxa  the  statute  82  Hen.  YIII.  c.  5.  to  have  a  new  writ  of 

^ttecution,  for  what  remains  unsatisfied :  But  if  he  be  evicted 

•at  of  part  only,  or  of  the  whole  but  for  a  time,  as  by  a  prior 

jodgaient,  so  that  the  extent  is  still  continuing,  there  is  no 


^ 


•  Moor,  8*  Com.  Dig.  tit.  EKecutlon^  ^  i  Salk.  563,  4.  1  Vent.  259.  S.  C. 

C  14).  Append.  Chap.  XXXIX.  J  81.  «  2  Eq.  Cas.  Abr.  381.  3  Durnf.  6c 

^  Dale  Sher.  135.  East,  29  %, 

•  Cartb.  453.  -    *•  2  Maulc  &  Scl.  565.  but  see  Gjlb. 

<  Hot.  16.  Etnd,  {hy  LoJiJ  10,  11.   Run.  Eject. 

f  Doog.  4  72.  330.  2  Saand.  69.  r.  contra. 
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remedy  by  this  statute*.  If  the  defendant  has  no  lands,  an 
the  goods  are  not  sufficient  to  satisfy  the  plaintiff,  he  ma 
have  a  capias  ad  satisfaciendum  after  an  elegit^ :  And  a  voi 
elegit  or  inquisition,  being  as  none,  will  not  prevent  the  plaii 
tiff  from  having  a  new  elegit^  without  a  scire  facias^  though 
be  after  the  year*, 

A  question  having  arisen,  in  the  court  of  Chancery^  whethc 
upon  an  elegit,  the  plaintiff  could  be  allowed  interest^  beyoo 
the  penalty  of  a  judgment,  Lord  Hardtvicke  was  of  opinioi 
that  at  law,  upon  a  judgment  entered  up,  the  penalty  istb 
debiium  recuperatum^  and  the  stated  damages  between  tin 
parties;  but  if  the  creditors  do  not  take  out  an  execntioi 
against  the  person  of  the  debtor,  or  his  personal  estate,  but  es 
tend  the  lands  by  elegit,  which  the  sheriff  does  only  at  the  an* 
nual  value,  and  much  below  the  real,  the  creditor  holds  qtum 
que  dehitum  satisf actum  faerit,  and  at  law  the  debtor  cannot 
upon  a  writ  ad  computandum,  insist  upon  the  creditor's  doiof 
more  than  account  for  the  extended  value ;  but  if  the  debtoi 
come  into  a  court  of  equity  for  relief,  this  court  will  give  it  hio 
by  obliging  the  creditor  to  account  for  the  whole  that  he  hn 
received;  and  as  a  person  who  comes  for  equity  must  di 
equity,  will  direct  the  debtor  to  pay  interest  to  the  creditei 
even  though  it  should  exceed  the  principal :  And  he  said,  b 
remembered  very  well,  upon  Serjeant  Whitaker^s  insisting 
before  Lord  Chancellor  Cowper,  that  this  would  be  repealiuj 
the  statute  of  Westminster^  his  Lordship  said,  he  would  not  n 
peal  the  statute,  but  he  would  do  complete  justice,  by  lettin 
the  creditor  carry  on  the  interest  upon  his  debt,  as  he  was  1 
account  for  the  whole  he  had  received**. 


An  extendi  facias,  or  extenV^  lies  in  the   following 


•  Co.  Lit.  289.  b.  Gilb.  Ekcc.  j;,  8.  **  3  Atk.  517, 18.  and  see  Aqib.  5 

^  X   Str«  226.   2  Ld.  Raym.  1451.  21.  x  East,  403. 436. 

S.  P.  Ante  J  1033.  ^  This  is  properiy  an  execatkm  at 

f  Gilb.  Exec.  54.  «uit  of  the  crown,  x  East,  338.*  (m). 
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firaty  for  the  debt  of  the  crown ;  secondly,  on  a  statute  mer« 
dtnt  or  statute  staple,  or  recognizance  in  nature  of  a  statute 
litplej  and  thirdly,  on  a  judgment  in  an  action  of  debt  against 
to  iieir,  on  the  obligation  of  his  ancestor. 

The  writ  of  extent,  in  the  first  case,  issues  out  of  the  equity 
nde  of  the  court  of  Exchequer :  and  it  is  either  an  extent  in  chief, 
or  in  ou/.  The  former  is  for  the  recovery  of  the  king's  debt ; 
Ik  latter,  of  a  debt  due  to  the  king's  debtor.  And  wherever 
m  extent  might  have  issued  in  a  man's  life-time,  a  writ  of 
imclausit  extremum  may  issue  against  his  estate,  after  his 
intik^l  and  such  a  writ  may  issue  against  the  estate  of  a  sim- 
fie  contract  debtor,  on  commission,  though  he  was  not  the 
big's  debtor  by  record  at  his  death*' :  but  no  diem  clmisit  ex- 
feemtcm  can  issue  regularly  against  one  who  was  not  debtor  to 
Ae  king,  or  found  in  his  life-time  to  be  debtor  to  the  king's 


.  Od  a  judgment  for  the  king's  debt,  or  for  penalties  in  the 
Mrt  of  Exchequer,  the  regular  process  of  execution  is  an 
Mtoity  against  the  body,  lands  and  goods  of  the  defendant*^* 
In  other  cases,  the  ordinary  method  of  proceeding  for  the 
^ncovery  of  the  king's  debts,  is  by  scire  facias.  But  where 
Ae  debt  is  founded  on  an  obligation  or  specialty,  an  tmnie- 
extent  may  be  had%  on  an  affidavit  of  its  being  in  dan- 
:  and  this  is  the  common  mode  of  proceeding  against  the 
\frmmpal  debtor,  in  case  of  insolvency  ;  but  against  ^re^ie^,  it 
[jimore  usual  to  proceed  by  scire  fadasK  Though  if  a  ^ctre 
has  issued  on  a  bond,  an  immediate  extent  may  after- 
wards  issue,  on  an  affidavit  of  danger ;  and  the  king  may  pro- 
ceed either  by   scire  facias  or  extent,  or  by  both^     Where 


*  Boiib«  119.  aod  see  Append.  Chap. 
mOJL  §  93, 4»  5. 

^  Parker,  95. 

*  Id.  16. 

<  AgptoA.  CbBf.  2XXIX.  I  8  6. 


'  Banb.  58.  and  see  Append.  Chap. 
XL.  §  2,  &c.  And  for  the  form  of  an 
issue  in  seire  fadat^  on  an  extent  in  md^ 
against  the  assignees  of  a  bankrupt,  see 
id.  $  6. 

s  Bunb.  74* 
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the  king*s  debt  is  due  by  simple  contract,  a  commission  issaei 
out  of  the  court  of  Excliequer%  upon  which  an  inquisition  is 
taken^,  in  order  to  ascertain  it;  and  upon  an  affidavit^  being 
made,  that  the  debt  is  in  danger,  the  court  or  a  baron  will 
grant  a  warrant  or  Jiat^  for  an  immediate  extent*.  So  if  it 
be  found  by  inquisition,  against  a  receiver  general,  that  he  has 
paid  over  money  to  A.,  an  immediate  extent  may  iHSue  against 
A^i  for  this  is  the  king's  money^ 

On  a  writ  of  extent,  with  a  capias  clause,  the  sheriff  may 
not  only  take  the  body  of  the  defendant,  and  extend  his  lands  ; 
and  goods,  but  he  may  also  extend,  and  take  into  the  king's  i 
hands,  a  debt  found   by  inquisition  to  be  due  to  the  king's 
debtor^;  though  due  upon  simple  contract**:  and   a  debt  by 
simple  contract,  as  well  as  by  specialty,  may   be  found  and 
seized  to  the  third  degree^  but  not  beyond  it.     The  ordinary:^ 
mode  of  proceeding,  for  the  recovery  of  debts  found  to  be  dna^  - 
to  the  king's  debtor,  is  by  scire  facias  :  and  where  the  debts 
are  small,  the  court  may  order  a  receiver  to  collect  them, 
and  pay  them  to  the  deputy  remembrancer^.     But  if  on  an 
extent  against  the  kings  debtor,  the  inquisition  find   that  JB» 
is  indebted  to  him ;  on  return  of  the  inquisition,  and  affidavit 
that  the  money  in  B.'s  hands  is  in  danger,  an  immediate  ex- 
tent shall  issue  against  B.^ ;  even  though  there  be  reason  to? 
suppose  that  the  king's  debtor  became  so,  with  intent  to  strip 
the  rest  of  B.'s  creditors"*. 

An  extent  in  aid  is  a  writ  issued  at  the  instance  of  the  king's 
debtor,  for  the  recovery  of  his  own  debt" :  and  in  order  to 
obtain  it,  an  extent  pro  formd  is  sued  out  against  him*  ;  npoa 


•  Append.  Chap.  XXXIX.  §  88.  »»  Godb.  296. 

»»/</.  §89.  'Parker,  259,60. 

'  Id.  §  90.  ^  Bunb.  293. 

^  Id.  §91.  ^Id.24. 

^Id.§gz.  "/(rf.  12;. 

f  Bunb.  laS.  «  Id.  24.  127.  134. 

I  21  Hen.  VII.  12. 16.  Godb.  291.        •  Append.  Chap.^XXXIX.  §  96. 


OV  EXECUTION. 


1079 


^bich  an  inquisition*  is  taken  :  and  if  it  be  found  thereby,  that 
another  person  is  indebted  to  him,  the  court  or  a  baron,  on  an 
affidavit^  that  the  debt  is  in  danger,  will  grant  a  warrant  or 
fitti^  for  sin  immediate  extent  in  aid**.     And  there  is  no  equity, 
for  a  person  against  whom  an  extent  in  aid  has  issued,  to  be 
reimbursed  by  his  creditor,  t)n  tlie  ground  that  he  has  property 
aofficient  to  satisfy  his  debt  to    the  crown,   without   having 
recourse  to   the  extent    in    aid'.     This   being  a  prerogative 
process,  is  always  under  the  care  of  the  court  of  Exchequer, 
wlio  have  a  discretionary  power  over  their  own  rules':  and  it 
ii  said,  that  upon  an  extent  in  aid,  debts  without  specialty 
eamiot   be  found  without  motion   in  court,  if  in  term-time*. 
fio  if  an  extent  find  a  debt  due  from  a  merchant,  and  it  do 
not  appear  that  it  was  the  king's   money,  an  extent  in  aid 
^all  not  go*'.    And  this  writ  can  only  be  had  for  a  debt  ori- 
ginally  due  to  the  king's  debtor :  therefore  if  A.  be  indebted 
to  B*  who  assigns  to  C,  before  the  extent  issues  against  C, 
extent  obtained  against  A.  shall  be  discharged*. 


extents  in  chief  take  place  among  themselves, 
aeoordiiig  to  the  test^  ;  and  shall  be  preferred  to  extents  in 
aidL  Also  it  is  a  rule,  that  an  extent  cannot  be  ante-dated, 
bat.  mostt  bear  teste  on  the  day  it  issues,  though  it  be  out  of 
tom ;  for  it  issues  out  of  the  equity  side  of  the  Exchequer, 
which  is  always  open"".  And  debts  due  to  the  king's  debtor 
are  not  bound  by  the  teste  of  the  extent,  but  only  from  the 
eaption  of  the  inquisition'^. 


•  Append.  Chap.  XXXIX.  $  98. 

*/^.  J  100. 

^  JiL  §  xoi.  And  for  the  form  of  an 
f,  and  judgment  of  amoveas  manui, 
ID  the  Exchequer,  on  st  writ  of  extent  in 
«h/,  defended  by  the  assignees  of  a  bank- 
nipt,  with  continuances  by  imparlance, 
vkiumicf  non  must  breve^  and  curia  advi* 
mri  tmkf  see  id.  §  103. 
8  Vet.  241. 


'Bunb.  134. 
>  Id.  42. 

^  Id,  300.  Sed  qiuire. 
^  Id,  225. 

^  Parker,  281.  and  see  Gilb.  Excheq. 
67,  &c 


*  Parker,  28 1,  a. 

.  Gilb.  Rep.  222.  Bunb. 


"  a  Str.  749, 
164.  S.  C. 
'  Bunb.  265, 
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With  regard   to  the  king*s  precedency   in  execationSt  L 
should  be  observed,  that  debts  due  to  him  are  either  of  r^ 
cord,  or  not  of  record :    The  former  bind  the  lands  of  tfc^^ 
debtor,  from  the   time   of  his   becoming  in  debt  to  the  king^; 
and  an  execution  may  be  taken  out  for  such  debts,  though  ao 
elegit  may  have  been  issued  at  the  suit  of  a  subject^:  And  if 
the  king's  debt  be  prior  on   record,  it  binds  the  lands  of  the 
debtor,  into  whose  hands  soever  they  come ;  because  it  is  ia 
the   nature  of  an  original  charge  upon  the  land   itself,  mud  ! 
therefore  must  subject  every  one  that  claims  under  it :   But  it 
the  lands  were  aliened   in  the  whole  or  in  part,  as  by  grant-, 
ing  a  jointure,  before  the  debt  contracted,  such  alienee  claimi  | 
prior  to  the  charge,  and  in  that  case  the  land  is  not  subject^     | 

As  to  debts  not  of  record,  the  remedy  for  the  recovery  nS  \ 
them   is  governed   by  the  statute  33  Hen.  VIII.  c.  39^.  by  | 
which  it   is  enacted,  that   *'  all  obligations  and   specialties ; 
'<  which  shall  be  made  for  any  cause  or  causes  touching  or  in 
*^  any  wise  concerning  the  king's  most  royal  majesty,  or  his 
'^  heirs,  or  to  his  or  their  use,  commodity  or  behoof,  shall  be 
<<  made  to  his  highness,  and  to  his  heirs,  kings,  in  his  or  their 
<<  name  or  names,  by  these  words,  to  the  lard  the  hing^  and  to 
<<  none  other  person  or  persons  to  his  use,  and  to  be  paid  to  hit 
<<  highness  by  these  words,  to  he  paid  to  the  said  lord  the  kmg^ 
*^  his  heirs  or  executors^  with  other  words  used  and  accui^tooaedl ; 
*'  in  common  obligations;  and  that  all  such  obligations   and 
^'  specialties  shall  be  good  and  effectual  in  the  law,  to  all  in- 
^<  tents  and  purposes,  and  shall  be   of  the  same  nature,  kind,  I 
<<  quality,  force  and  effect,  to  all  intents  and  purposes,  as  the  l 
^*  writings  obligatory  taken   and   acknowledged  according  to 
^'  the  statute  of  the  staple  at  Westminster :  And  that  all  snits, 
<<  process,  judgments,  decrees  and  executions,  hereafter  to  be 
<«  taken,  pursued,  or  given  for  the  king,  in  any  of  the  king's 
^^  courts  mentioned  in  that  act,  of  or  upon  any  of  the  same 


•  a  Roh  Abr.  i  $6,  7.  Oilb,  Excbeq.        *  Id.  ihuL 
88.  91.  Bac.  Abr.  tit.  Executton^  K.  •  $  50. 
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*<  obligatioDSy  shall  be  of  the  same  or  like  strength,  force, 

^  e&ct  and  intent  in  the  law  to  all  purposes,  only  against  all 

^  aod  all  manner  such  person  and  persons  as  have  been  bound 

'  10  SQch  obligations  or  specialties,  as  well  spiritual  as  tem« 

^  poral,  and  against  their  heirs,  successors,  executors  and  ad- 

'^  ministrators,  and  every  one  of  them,  and  against  none  other, 

^  as  writings  obligatory  taken  and  acknowledged  according 

^  to  the  statute  of  the  staple  at   Westminster,  at  any  time 

^  before  the  making  of  that  act,  had  been  used  to  be  taken, 

^  exercised  and   executed  against  any  lay  person  or   per* 

^  ions*. 


^<  And  if  any  suit  be  commenced  or  takeu,  or  any  process 
**  awarded  for  the  king,  for  the  recovery  of  any  of  his  debts, 
^  then  the  same  suit  and  process  shall  be  preferred  before  the 
'^  sait  of  any  person  or  persons  j  and  that  the  king,  his  heirs 
^  and  successors,  shall  have  first  execution  agfainst  any  de- 
**  fendant  or  defendants,  of  and  for  his  said  debts,  before  any 
*^  other  person  or  persons ;  so  always  that  the  hinges  suit  ht 
**  taken  and  commenced^  or  process  awarded  for  the  said  debt^ 
^  aithe  hinges  suit^  before  judgment  given  for  the  said  other 


,b  »» 


person  or  persons". 


This  statute  is  not  confioed  in  its  operation  to  bond  debts 
only,  but  extends  to  all  debts  and  executions  at  the  suit  of  the 
kiofE*.  And  it  is  held  to  be  restrictive  upon  the  old  preroga- 
tive, aud  introductive  of  a  new  law  ;  for  ita  quodf  so  always 
Iftal  the  hinges  suit,  ^c.  make  a  condition  precedent,  and  a 
limitation  :  Hence,  therefore,  a  judgment  and  execution  exe- 
cuted by  elegit,  before  any  suit  or  process  commenced  by  the 
kiDg,  shall  be  preferred  to  the  extent  of  the  king,  issuing  on 
a  bond  debt,  bearing  date  before  the  subject's  judgment,  and 
amgDod  to  the  king  before  the  subject's  execution*'. 


^  §  74*  A  SamidU  70*  €.  / 
f  7  Co.  i8.  b. 


*  Hardr.  33.  but  lee  Dyer,  67.  b.  a 
Saund.  7a  f. 
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With  respect  to  personal  property,  the  general  rule  is,  that 
"where  the  king  and  a  subject  stand  in  equal  dei^ree,  and  the 
property  of  the  debtor  remains  unaltered,  the  kind's  preroga- 
tive must  prevail* :  Quando  jus  domini  regis  el  suhditi  insimul 
concurrunt^  jus  regis  prof  err  i  debet^ :  and  therefore,  if  an  ex- 
tent at  the  suit  of  the  crown  be  tested  before  or  on  the  day 
of  delivering  the  subject's  execution  to  the  sheriff,  the  former 
shall  have  the  preferencc%  So  an  extent  against  the  kihg^s 
debtor,  tested  after  a  distress  ,taken  for  rent,  with  notice  to 
the  tenant,  and  appraisement  made,  but  before  sale,  shall  pre- 
vail against  the  distress"*.  And  as  the  crown  is  not  bound  by 
the  acts  relating  to  bankrupts,  not  being  named  in  them, 
IJierefore  an  extent  served  upon  the  pro}>erty  of  the  bankruj^t, 
will  bind  from  the  teste  of  the  writ,  and  till  actualassiufninent 
by  the  commissioners ;  but  the  king  is  bound  by  an  actual' 
assignment,  because  the  property  is  then  absolutely  transferred 
to  a  third  person%  If  the  extent  and  assignment  be  both  te$ttd 
on  the  same  day,  the  crown  it  seems  shall  be  preferred^. 

It  is  a  point  not  yet  settled,  whether  goods  are  liable  to 
an  extent,  issued  for  the  debt  of  the  crown,  after  they  have 
been  taken  by  the  sheriff  under  a  jieri  facias^  and  before  they 
are  sold.  On  the  one  hand  it  is  said,  that  as  by  the  common 
law,  abridged  as  it  is  by  the  statute  of  frauds,  the  property 
of  the  debtor's  goods  is  bound  by  the  delivery  of  the  writ  to 
the  sheriff,  there  then  remains  no  property  in  the  dei>tor,  on 
which  the  prerogative  of  tlie  crown  can  attach':  and  there- 
fore it  has  been  determined,  in  the  courts  of  King*s  Bench^ 
and  Common  Pleas',  that  if  goods  be  taken  in  execution,  on  a 
Jieri  facias  against  the  king's  debtor,    and  before  tbey  are 


b 


4  Durnf.  &  East,  411.  '  Parker,  ia6. 

9  Co.  129.  b.  ^4  Durnf.  &  East,  41  x. 

«  Id.ibid.  "  Rorke  v.  Dayrell^  4  Durnf.  &  Eait, 

^  Bunb.  429  3.  269.   Parker,  112.  2     402. 

Vez.  288,S.C.  '  Ufifiom  v.   Sumner^    %  Blac.  Rep. 
^  W.  Joo*  202.  Buob.  202.  2  Show.     1251.  acd  sec  3  Mod.  236.  Comb.  ifl3. 

Rep.  480.  Parker,  262.  Com.  Dig.  tit.  DeU^  G.  S. 
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sold  an  extent  issues  at  the  king's  suit,  grounded  on  a  bond 
debt^  and  tested  after  the  delivery  of  the  fieri  facias  to  the 
sheriff,  these  goods  cannot  be  taken  upon  the  extent.  Bat 
on  the  other  hand  it  seems,  that  by  the  ancient  prerogative^ 
the  crown  was  entitled  to  priority  of  execution ;  and  must 
haye  been  first  satisfied  its  debts,  before  the  subject  could 
have  taken  out  any  execution  at  all :  and  though  the  property 
of  goods  be  so  far  bound  by  the  delivery  of  the  writ  to  the 
sheriff,  that  as  between  subject  and  subject,  it  determines  the 
question  of  priority,  yet  as  against  the  crown,  it  is  said  that 
the  property  is  not  altered,  until  it  be  actually  sold ;  and  ac- 
cordingly it  has  been  determined  by  the  court  of  Exchequer, 
that  if  an  extent  issue  against  the  king's  debtor,  whilst  the 
goods  remain  in  the  sherifTs  hands  on  a  fieri  faciast  and  be- 
fore they  are  sold,  though  the  extent  be  not  tested  till  after 
the  delivery  of  the  fieri  facias  to  the  sheriff,  the  king  is 
entitled  to  the  preference*  :  and  in  the  King's  Bencli,  pro- 
cess sued  out  by  the  crown  against  a  defendant  to  recover 
penalties,  upon  which  judgment  for  the  crown  is  afterwards 
obtained,  entitles  the  king's  execution  to  have  priority,  within 
the  statute  33  Hen.  Ylll.  c.  39.  §  74.  before  the  execution  of 
a  subject,  issued  on  a  judgment  recovered  against  the  same 
defendant  prior  to  the  king's  judgment,  but  subsequent  to  the 
commencement  of  the  king's  process ;  the  king's  writ  of  exe- 
cotioD  having  been  delivered  to  the  sheriff,  before  the  actual 
ftXe  of  the  defendant's  goods  under  the  plaintift'*s  execution\ 


On  a  statute  merchant,  the  first  process  after  it  was  for- 
feitedy  and  certified  into  Chancery,  was  a  writ  of  capias  si 
hicus,  directed  to  the  sheriff,  commanding  him  to  take  the 
body  of  the  conusor,  if  a  laymanj  to  satisfy  the  debt^     And 


•  Rex  v.  Weils  and  Mnutt^  i6  Eart,  Thurston  v.  MUk^  i6  East,  254.  but  wis 

3^8.  and  see  Dyer,  67.  b.  2  Rol.  Rep.  not  determined,  the  caxe  being  decided 

*9S-  Comb.  452.  2  Show.  481.  Bunb,  on  the  form  of  the  action. 

8*  Parker,  262-  i  Bur.  56.    This  point  **  i  East,  338. 

^.^ywu>  before  the  court  of  King's  Bench,  '  F.  N.  B,    130.     Append.    Chap. 

oa  a  apecial  verdict,    in   the  case  of  XXXIX.  J  104. 
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if  the  sheriff  returned  upon  this  writ,  that  the  party  was  dea 
or  not  found  in  his  bailiwick,  a  writ  issued  to  extend  tl 
lands*,  which  might  be  made  returnable  in  either  bench ;  an 
the  sheriff  might  thereupon  deliver  the  lands,  &c.  to  the  a 
nusee,  upon  a  reasonable  extent,  without  the  delay  or  charj 
q{  a  liberate^.  If  the  conusor  was  a  clerk,  the  sheriff  was  d 
reeled  to  levy  the  debt  of  his  moveable  goods  and  chattels^ 

• 

On  a  statute  staple,  or  recognizance  in  nature  of  a  statQ( 
staple,  if  the  conusor  cannot  be  found  within  the  staple,  do 
his  goods  to  the  value  of  the  debt,  the  first  process,  after  IIn 
certificate  under  seal  in  Chancery,  is  a  writ  in  nature  of  an 
extent,  to  take  body,  lands  and  goods,  all  in  one  writ;  ia 
which  respect  it  is  preferable  to  the  statute  merchant,  as  being 
a  much  speedier  remedy"^.  This  writ  is  returnable  in  Chan- 
cery'; and  the  same  sort  of  proceedings  are  had  under  it, 
for  extending  the  lands,  &c.  as  upon  an  elegit^:  But  the  she 
riff,  after  the  extent^  cannot  deliver  the  lands,  &c,  to  the  co 
nusee,  but  must  seize  them  into  the  king's  hands;  and  in  orde 
to  get  possession  of  them,  the  conusee  must  sue  out  a  liberalU 
which  is  a  writ  issuing  out  of  Chancery,  reciting  the  forme 
writ  and  return,  and  commanding  the  sheriff  to  deliver  to  tl 
conusee  all  the  lands,  tenements  and  chattels,  by  him  take 
into  the  king^s  hands,  if  the  conusee  will  have  them,  by  tl 
extent  and  appraisement  made  thereof,  until  he  shall  be  satt 
fied  his  debt^  Upon  this  writ,  the  sheriff  cannot  turn  tk 
tertenant  out  of  possession,  as  upon  an  habere  facias  posMt 
sianem  ;  but  is  only  to  deliver  the  legal  possession,  as  upon  f 
elegity  and  in  order  to  obtain  the  actual  possession,  the  cant 
see  must  proceed  by  ejectmenf'. 


*  F.  N.  B.  130.  A.  Append.  Chap,  the  King's  Bench  or  Conoimon  Picas*  a 
XXXIX.  §  105.  ibid. 

^  F.N.  B.  130.  A.  I  Vent. ^u  '  jinii^  1072,  3. 

*  F.  N.  B.  151.  2  SaHod.  70.  b»  Ap-  ■  F.N.B.  133.    x  Lutw.  429.    A 
pend.  Chap.  XXXIX.  §  io6.  pend.Chap.  XXXIX.  §  108. 

'  2  Bac.  Abr.  334.     Append.  Chap.  ^  1  Vent.  41.  Antij  107$.     And  i 

XXXIX.  $  107.  the  form  of  the  inquUttioo  on  this  wr 

*  4  Inst.  79.  Bat  the  execution  upon  a  set  2  Saund.  70.  c.  d. 
sutute  mercbamt  is  returnable  either  into 
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By  the  common  law,  after  a  fall  and  perfect  execution  bad 
hj  extenti  returned  and  entered  of  record,  the  conusee  could 
bire  no  re-extent  on  the  effects  of  the  conusor^  (because 
there  was  one  satisfaction  given  to  the  creditor  on  record,) 
thoagb  the  lands  had  been  recovered  from  him  before  he  had 
levied  the  debt  out  of  themS  But  by  the  statute  32  Hen. 
Tin.  c  5.  it  is  provided,  that  '^  if  after  any  lands,  tenements 
or  hereditaments  be  had  and  delivered  in  execution,  upon  a 
JHt  and  lawful  title,  wherewithal  the  said  lands,  &c.  were 
KaUe,  tied  and  bound,  at  such  time  as  they  were  delivered 
ad  taken  into  execution,  shall  be  recovered,  divested^  taken^ 
ic  evicted  out  of  or  from  the  possession  of  any  such  person 
lad  persons  as  have  and  hold  the  same  in  execution,  without 
uq  fraud,  deceit,  covin,  collusion,  or  other  default  of  the 
nid tenant  or  tenants  by  execution,  before  such  time  as  the 
nid  tenants  by  execution,  their  executors  or  assigns,  shall 
We  fully  levied  their  whole  debt  and  damages,  for  the  which 
the  said  lands,  &c.  were  delivered  and  taken  in  execution  i 
then  every  such  reeoveror,  obligee  and  recognizee,  shall  have 
a  idre  facias^  out  of  the  same  court  from  whence  the  former 
ocecution  did  proceed,  against  *  such  person  or  persons  as  the 
ftnner  execution  was  pursued,  their  heirs,  executors  or  as- 
'■■  iigns,  to  have  execution  of  other  lands,  &c,  liable  to  be  taken 
:  m  execution,  for  the  residue  of  the  debt  or  damages/' 


statute,  by  a  favourable  construction,  was  extended 
to  die  executors,  admini3trators  and  assigns  of  the  reeoveror^ 
&c.  i  and  to  executions  issuing  out  of  any  court,  where  the 
iMord  is  removed  by  writ  of  error  and  affirmed"^ :  But  the 
statute,  we  have  seen,  did  not  extend  to  a  partial  eviction^^ 
By  a  subsequent  statute^  however,  which  was  made  for  sup- 
plying some  defects  in  the  statute  23  Hen.  YIII.  c.  6*  it  is 
aoacted,  that  '<  in  case  it  shall,  at  any  time  or  times,  before  or 
^  after  the  filing  or  returning  of  any  liberate  or  liberates^  sued 


Co.  Lh.  S90.a.  Bac.  Abr.  tit*  £x^-        ^ Id. ibid. 

(B.-6.)  ^  Afae^  1075,  ^* 

Co.  Liti  390.  a.  *  8  Geo.  I.  c«  25.  \  4. 
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**  out  op  any  extent  or  extents,  upon  a  recognizance  in 
"  nature  of  a  statute  staple,  be  made  appear  to  the  coar 
"  Chancery,  that  sufficient  has  not  been  extended  and  levi 
•*  or  suffi[ciently  extended  and  levied,  to  satisfy  snch  rec 
**  nizance ;  or  that  any  omission,  error  or  mistake  has  h 
**  pened,  fn  making,  suing  out,  executing  or  returning  an] 
*<  the  said  writs,  or  any  process  thereupon  ;  or  it  should  b 
*'  pen,  that  any  lands,  tenements  or  hereditaments  shall 
*'  evicted  from  any  person  or  persons,  who  shall  have  extei 
**  ed  the  same,  by  virtue  of  any  such  writ  or  process  as  afo 
^*  said ;  that  then,  and  in  every  such  case,  the  said  court 
"  Chancery  shall  and  may  award  one  or  more  re-extent 
**  re-extents,  for  the  satisfying  the  same  as  aforesaid,  f 
'^  that  writs  of  liberate  or  liberates  may  be  sued  out  the 
"  upon"." 

We  have  before  seen,  that  in  debt  against  an  heir,  on 
obligation  of  his  ancestor,  the  judgment  for  the  plaintit 
geiieralf  for  the  debt  and  damages,  or  special,  directing  tfa 
to  be  levied  of  the  lands  descended''.  On  a  general  ja( 
ment,  the  execution  may  be  general  also,  against  the  defei 
ant,  his  goods  and  chattels,  or  a  moiety  of  his  lands,  by  ^ 
facias^  capias  ad  satisfaciendum^  or  elegit:  But  where 
judgment  is  special,  the  execution  is  so  likewise,  by  a  i? 
in  nature  of  an  extent,  to  levy  the  debt  and  damages,  of 
the  lands  descended"^.  And  it  seems  that  on  a  general  ju 
ment,  although  the  plaintiff  may  have  execution  by  elegi 
a  moiety  of  all  the  heir's  lands,  yet  may  he  also  at  his  c 
tion  surmise,  that  the  heir  hath  certain  lands  by  descent, 
pray  to  have  execution  of  the  whole  of#them':  For  if 
plaintiff  had  not  this  election,  he  might  be  a  loser  by 
general  writ  of  elegit,  upon  which  he  could  have  only  a  mi 


*  3  SauDd.  70.  //.  jfnceigOTf  (H).  2  Sauod.  7.  (4.) 
^  Ante,  964,S.and see  2  Sauod.  7*  (4.)        ^  Jd.  ibid.  Of.  Brev.  83,  4.  i^ 

^  a  Rol.  Abr.  71.  and  see  Yin.  Abr.  Cliap.  XXXIX«  §  109^  lo. 
tiu  Heir,  (D).    Bac.  Abr.  tlu  ffeirSc        <"  Append.  Chap.  XXXfX.  §  z  i 
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ia  eiecation,  inasmuch   as  the  heir  might  not  have  any  other 
hods  except  those  descended". 


It  has  been  already  seen^  that  the  execution   for  the  de-* 
fendant,  upon  a  judgment  in  replevin,  is  at  common  law  for 
a  return  of  the  cattle  or  goods/  or  upon  the  statute  17  Car.  II. 
e.7.  for  the  arrearages  of  rent  and  costs.     The  writ  of  re- 
kno  kabendOf  in   the  former  case,  shortly   recites  the   pro- 
ttedings  and  judgment  in  replevin,  and  commands  the  sherifi; 
te  cause  the  cattle  or  goods  to  be  returned  to  the  defendant. 
Id  bold  to  him  irreplevisable  for  ever,  after  judgment  on  verdicfy 
^demurref^j  or  upon  a  nonpros  for  want  of  a  declaration% 
or  plea  in  bar^  or  nonsuit  at  the  trial,  that  he  do  not  deliver 
them,  on  the  complaint   of  the  plaintiff,  without  the   king's 
writ  (of  second  deliverance^,)  which  shall  make  express  mention 
tf  the  judgment.     The  latter  part  of  the  writ  is  founded  on 
the  statute  of  Westminster  II.  (13  Edw.  I.)  c.  2.  previous  to 
which    the  return  was  never  irreplevisable  after   a  nonsuit, 
whether  before  the   avowry  or  after,  or  before  or  after  issue 
jiiiied ;  because,  where  the  defendant  had  judgment  for  a  return 
lit  nonsuit,  though  after  verdict,  that  judgment  was  not 
Inaded  upon  the  verdict,  but  on  the  default  of  the  plaintiff, 
il  withdrawing  himself  at  a  continuance  day  after  the  verdict\ 
Vhen  judgment   is   given  on  demurrer,  for  a  return  of  the 
foods,  the  avowant  may  immediately  have  a  writ  of  retomo 
Uendo,  and  inquiry  of  damages';  and  after  verdict,  or  inquiry 
aecuted,  he  may  have  a  retomo  habendo,  and  fieri  facias 
toi  the  damages  and  costs,  in  the  same  writ^. 


a  %  Bol.   Abr.   J 2.    Bac.   Abr.  tit. 
JBmrSi  jtneator,  (H.)  2  Wms.  Saund. 

7.<4). 
^Jbit,  X030. 

«  Append.  Chap.  XLII.  $  78. 


e  I(L§  74* 

f/d.  §  76. 

tid.  $  8  5»  6. 

^  Gilb.  RqJ.  170. 

'  Append.  Chap.  XLIL  §  jj, 

""Id,  J  78. 
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If  the  cattle  or  goods  be  eloigned,  or  removed  by  the  plain-' 
tiff,  so  that  the  sheriff  cannot  deliver  them  on  the  writ  of 
retomo  lutbendOf  the   defendant,   on    the    sheriff*s  retam  of 
ehngata^^  may  either  have  a  capicts  in  withetnam^^  for  taking 
other  cattle  and  goods  in  lieu  of  them,  or  he  may  sue  cot  a 
scire  facieuF  against  the  pledges  for  a  return,  at  common  law  ; 
or  if  the  distress  was  for  rent,  and  the  sheriff  has  taken  a  re- 
plevin bond,  under  the  statute  1 1  Geo.  II;  c.  19.  §  23.  the 
defendant  may  take  an  assignment  of  it,  and  bring  an  action 
thereon  against  the  pledges,  if  sufficient ;  or  if  the  sheriff  hat   \ 
omitted  to  take  a  replevin  bond,  or  the  pledge  were  inaof*  *  | 
ficient  at  the  time  of  taking,  it,  he  may  proceed  by  scire 
faciaSf  or  action  on  the  case  against  the  sheriff,  for  neglect  of  I 
duty^.    But  if  the  defendant  proceed  upou  the  statute  17  Car.  \ 
U.  c.  7.  for  the  arrearages  of  rent  and  costs,  he  cannot  have  I 
a  writ  of  retomo  habendo ;  nor  consequently  proceed   against  j 
the  pledges,  on  account  of  the  plaintiff's  not  making  a  retam  j 
of  the  cattle  or  goods,  nor,  as  it  seems,  against  the  sheriff,  f<v  | 
taking  insufficient  pledges. 

In^ecfmenl,  the  execution  is  a  writ  of  habere  facias  pos^  i 
sessionem^  or  (as  it  is  commonly  called,)  a  writ  of  pos* 
session.  This  writ  may  be  issued,  without  a  scire  /aciaSp 
at  any  time  within  a  year  and  a  day  after  judgment  signed^ 
whether  it  be  against  the  casual  ejector  by  default,  or  after 
verdict  against  the  tenant  But  where  the  plaintiff  is  nc»- 
suited  at  the  trial,  for  want  of  the  defendant's  confessing  leaat 
entry  and  ouster,  he  is  not  entitled,  in  the  King's  Beoch,  t* 
sign  judgment  against  the  casual  ejector,  nor  consequently 
to  issue  execution,  till  the  postea  comes  in,  on  the  day  in 
bank*;  though  it  seems  to  be  otherwise  in  the  Common 
Pleas':  And  where  the  landlord  is  admitted  to  defend  instead 
of  the  tenant^  and  judgment  is  thereupon  signed  against  the 


*  Append*  Chap.  XLII.  (79,                  '3  Dunif.  Sc  Eaft,  779. 

^  M.  §  So.  t  Tkr^morfm  m    Am,    Fatrfmm   ?. 

•U  J  8a,  3.  Baulty,   H.  27  Geo.  III.    C*  P.  s 

f  Gilb.  Rcpl,  1 77.  Dumf.  A  Eaft,  780.  fmj. 
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casual  ejector,  with  a  stay  of  execution  till  further  order, 
and  the  plaintiff  is  afterwards  nonsuited  at  the  trial,  on  ac- 
coant  of  the  landlord's  not  confessing  lease  entry  and  ouster, 
the  lessor  of  the  plaintiff,  we  have  seen',  must  apply  to  the 
cooTty  for  leave  to  take  out  execution  against  the  casual 
ejector^:  In  such  case,  if^a  writ  of  error  he  hrought  by 
the  landlord,  it  may  be  shewn  for  cause,  and  will  be  a  suf- 
ficient reason  against  taking  out  execution^ ;  but  if  the  land- 
lord omit  the  opportunity  of  shewing  it  for  cause,  the  exe* 
ctitioti  is  regular,  and  cannot  be  set  aside'.  And  if  the 
|daintiff,  after  obtaining  a  verdict  in  ejectment^  sue  out  a  writ 
of  habere  Jacias  possessionem t  without  waiting  to  tax  his 
costs,  the  defendant's  writ  of  error  will  not  operate  as  a  super- 
%tdtaf.  After  a  year  and  a  day,  if  the  lessor  of  the  plaintiff 
have  previously  neglected  to  sue  out  his  writ  of  possession,  he 
most  revive  the  judgment  by  smre  facias^  as  in  other  cases'; 
and  the  ^ctre  facias^  after  judgment  by  default  against  the 
casual  ejector,  should  go  against  the  tertenant,  as  well  as 
the  defendant'. 

The  writ  of  habere  facias  possessionem  is  directed  to  the 
Aeriff  of  the  county  where  the  action  was  laid ;  and  after 
ttdting  the  judgment,  commands  him,  without  delay,  to 
tume  the  plaintiff  to  have  possession  of  his  term,  (or,  if  there 
Iht  more  than  one  demise,  ^^  his  several  terms,'*)  yet  o  come  of 
[aad  in  the  tenements  recovered^:  And  after  verdict  and  judg- 
UBDt  agfainst  the  tenant,  a  Jieri  facias  or  capias  ad  satisfacien* 
dtfm  for  the  damages  and  costs,  may  be  included  in  .be  same 
trrit'«  This  writ  is  sued  out  on  a  pnecipe,  and  engrossed  on 
n  half-croWn  stamp*";  and  it  is  made  returnable  on  9i  general 


m  jimU^  tozg.  '  X   Salk.  258.  1  Ld.   Raym.  806^ 

^  »  Str.  X 141.  a  Bur.  7s6,  ;•  Banies,  S.  C.  Postt  Chap.  XL. 

i8s«      i8S*    Append.   Chap.    XLIII.  *  z  Salk.  258. 

I  s^^  ^  Ai^nd.  Chap.  XLIIL  §  82,  kc 

*  a>  Scr.  XX4I*  Bamei,  so8.  '  Jd.  §  88,  Sec. 

s  A  Bor.  756,  7.  ^  Sut.  $5  Geo.  111.  c*  184.  SciitL 

•  4  Taunt*  289.  Fan  II.  §  lU. 
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return  day  or  day  certoin,  according  to  the  nature  of  the  pre 
oeediQS^s;  if  by  original,  on  the  former,  and  if  by  biU  on  th< 
latter :  and  after  being  signed  and  sealed,  it  is  delivered  U 
the  sheriff,  who  makes  out  a  warrant  thereon,  directed  to  hu 
officer :  It  is  usual  for  the  lessor  of  the  plaintiff  to  give 
the  sheriff  an  indemnity  for  executing  it*. 

Under  this  writ,  the  sheriff  or  his  officer,  by  the  directiott 
of  the  lessor  of  the  plaintiff  or  his  attorney,  delivers  possesrioa 
of  the  premises  recovered ;  and  as  the  words  of  the  writ  are^ 
^'  that  he  cause  him  to  have  possession,  &c.*'  there  must  be 
a  full  and  actual  possession  given  by  the  sheriff;  and  con- 
sequently, all  power  necessary  for  this  end  must  be  given  him: 
therefore,  if  the  recovery  be  of  a  house,  the  sheriff  may  justify 
breaking  open  a  door,  if  he  be  denied  entrance  by  the  tenant 
because  the  writ  cannot  be  otherwise  executed^  If  the 
plaintiff  recover  several  messuages,  or  lands  in  the  occupatioa 
of  different  persons,  the  sheriff  must  go  to  each  house,  or  the 
laud  occupied  by  each  tenant,  and  deliver  the  possessioD 
thereof,  by  turning  out  the  tenants ;  for  the  delivery  of  one 
messuage  or  parcel  of  land,  in  the  name  of  all,  is  not  in  thit 
case  a  good  execution  of  the  writ ;  because  the  possession  of  one, 
ienant  is  not  the  possession  of  the  other,  each  having  a  several 
possession^  But  it  seems  that  if  all  the  messuages  or  lands 
were  in  the  occupation  of  one  tenant^  it  is  sufficient  to  give 
possession  of  one  messuage  or  parcel  of  laud,  in  the  name  of 
all^ :  and  this  indeed  seems  to  be  the  safest  way  for  the  sheril^ 
because  he  executes  the  writ  at  his  peril ;  and  therefore,  if  he 
give  possession  of  any  messuage  or  land  not  recovered,  and  nd 
included  in  the  habere  facias  possessionem,  he  is  a  trespassed 
But  the  surest  and  best  way  is  said  to  be,  for  the  sheriff  t 
remove  all  the  tenants  entirely  out  of  each  bouse  or  parcel  < 
land,  and  when  the  possession  is  quitted,  to  deliver  it  to  tfa 


*  Rtto.  Ej.  434.  ^  Id.  ibid.  X  Rol.  Rep.  421, 

*  5  Co.  01.  b.  Run.  Ej.  432.  •  Run,  Ej,  433. 
f  2  Rol.  A^.  886.  Ron.Ej;  452,  3. 
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F:  for  if  the  sheriff  turn  out  all  the  persons  he  can 
the  house,  and  give  the  plaintiff,  as  he  thinks,  quiet 
on,  and  after  the  sheriff  is  gone,  there  appear  to  be 
trsons  lurking  in  the  house,  this  is  no  good  executiont 
plaintiff  may  have  a  new  writ  of  habere  facias^.  If 
:ution  be  for  20  acres,  it  seems  the  sheriff  must  give 
»  in  quantity,  according  to  the  common  estimation  of 
ity  where  the  land  lies**.  And  on  a  recovery  of  land, 
irt  of  a  highway,  the  sheriff  should  deliver  possession, 
to  the  right  of  passage  over  it,  for  the  king  and  his 


t  is  at  the  lessor  of  the  plaintiff's  peril,  to  take  more 
le  writ  of  possession,  than  he  is  strictly  entitled  to' ; 
e  take  more,  the  court  on  motion  will  order  it  to  be 
i^.  So  where  the  plaintiff  in  ejecimenU  as  tenant  in 
3,  recovered  possession  of  five  eighths  of  a  cottage 
!  appurtenances,  and  a  writ  of  possession  was  executed 
sheriff,  who  turned  the  tenant  out  of  possession  of  the 
and  locked  up  the  door,  tl^e  court  of  Common  Pleas 
rule  upon  the  sheriff  and  lessor  of  the  plaintiff,  to 
the  tenant  to  the  possession  of  three  eighth  parts  of  the 
s ;  otherwise  he  would  be  obliged  to  bring  another 
nt  for  the  same'ii 

• 

le  officer  be  disturbed  in  the  execution  of  the  writ, 
*t,  on  an  ^affidavit,  will  grant  an.aftocAmenf  against  the 
vhether  he  be  the  defendant  or  a  stranger;  because 
is  the  process  of  the  court,  and  any  disturbance  given 
xecution  of  it,  is  a  contempt  of  the  authority  of  the 
'om  whence  it  issues,  and  as  such  will  be  punished  by 
*t' :  And  the  process  is  not  understood  to  be  executed. 


n.  145.  Run.  £j.  433.  *  Id.  ibid,  Rao.  £j.  432*  434, 

.  Abr.  886.  i  Rol.  Rep.  420.  ^3  Wils.  49.  and  see  Barnes,  xqi. 

^4.  >6Mod.a7.    XiSalk.   321.   S.  C. 

X33,  and  see  2  Brown!.  253.    i  Keb.  779. 

^7. 629.  5  Bar*  2673.  2  Keb.24S«  2  Blac.  Rep.  892. 

4  c  2 
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nor  the  execution  complete,  tintil  the  sheriff  and  officer  are  gon^ 

and  the  plaintiff  left  \vk  qniet  possession*.    But  after  possessioi 

ghreliy   either    on  the    hahere  facias    or    by  agreement  oi 

the  parties^,  the  law  seems  to  make  a  difference,  where  tire 

plaintiff  is  turned  out  of  possession  by  the  defendant^  and  where 

by  a  straf^er.   When  it  is  done  by  the  dejtndanty  imine« 

diately  or  soon  after  the  possession  is  delivered,  Ae  plaintiff 

it  seems  may  have  a  new  habere  facias^  before  the  form^ 

writ  is  returned^ ;  because  the  defendant  himself  shall  ntrer 

by  his  own  act  keep  the  possession,  which  the  plaintiff  badk 

recovered  from  him  by  due  course  of  law^ :  And  if  the  sberif  • 

g^ve  possession  of  part  only,  he  may  have  a  new  hahere  fadoi 

for  the  rest*.     But  if  the  writ  be  returned  by  the  sheriff,  thongli 

not  filed»  it  seems  no  new  habere  Juciag  can  issoe;  became 

when  the  return  is  made,  it  becomes  a  record  which  the  coart 

is  entitled  to^    And  where  the  landlord,  after  the  possession 

had  been  delivered   above  a  month,   went  down  into  Ati 

country,  and  prevailed  with  the  tenants,  on  giving  them  ie^ 

curity,  to  attorn  to  him,  and  then  the  plaintiff  in  gectmentcama 

and  complained  to  the  court,  and  moved  fit>r  a  new  writ  of  pcxi- 

session,  the  court  refused  to  relieve  him,  there  having  been 

a  regular  execution  of  the  first  writ ;  and  said,  the  distinction 

was,  that  if  immediately  after  the  writ  had  been  execate^i 

the  tenants  had  attorned,  there  should  have  been  a  new  wri^ 

but  not  where  the  possession  had  continued  as  delivered  80 

long  as  it  had  in  this  case^    So  where  tlie  lessor  of  the  plkiotifl 

had  been  put  into  possession,  by  virtue  of  a  writ  of  habere  faekk 

pouessionem,  on  the  22nd  of  February  1806,  which  writ  hdn 

never  been  returned  by  the  sheriff,  and  on  the  10th  of  Octabe 

1807,  while  he  continued  in  possession,  the  person  agains 

whom  he  had  recovered,  entered  into  the  house  by  force,  an 


ftma 


t  Rim.  £j.  43s;  jtnU^  rogo,  91.  d  Run.  Ej.  435, 6. 

*  I  Kcb.  779.  785.  •  a  Kcb.  »4j. 

«a  Brownl»2i6.  253.  1  RoL  Rep.       'a  Brownl.  ai6.  253;  andiee  z  E 

3S$.  Palnu  289.  i  Keb«779.  785,  6.  785. 
6  Mod.  %j*  X  SaUu  30^1*  S.  C.  1  a  Str.  830. 
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fWuted  with  viokoce  all  attempts  to  regain  the  possefirsion^ 
which  a  new  habere  facias  was  moved  for,  and  an  at- 
iinenl  against  the  party  in  possession ;  the  court  denied  the 
lority  of  the  case  in  Kebk^j  and  held,  that  possession 
ing  been  given  .under  the  first  writ,  the  sheriff  ought  to 
^re  returned  that  be  had  given  possession,  and  that  the 
itiff  could  not  afterwards  have  bad  another  writ :  An  alias, 
said,  cannot  issue  after  a  writ  is  executed :  if  it  could, 
plaiutiff,  by  omitting  to  call  on  the  sheriff  to  make  his 
to  the  writ,  might  retain  the  right  of  suing  out  a  new 
/ados  possessionem^  as  a  remedy  for  any  trespass  the 
iDt  might  commit  within  twenty  years  after  the  judgment : 
m  open  these  grounds,  the  rule  was  refused^ 

1^. Where  a  stranger  turns  the  plaintiff  out  of  possession,  after 
pactttion  fully  executed,  the  plaintiff  is  put  to  a  new  action, 
^  mn  indictment  for  a  forcible  entry,  where  the  force  will  be 

rished^ :  The  reason  is,  that  the  title  was  never  tried  betweeil 
plaintiff  and  the   stranger,  who  may  claim  the  land  by 
itle  paramount  to  that  of  the  plaintiff,  or  he  may  come  in 
\r  him;  and  then  the  recovery  and  execution  in  the  former 
\f  ought  not  to  hinder  the  stranger  from  keeping  that 
ion  which  he  may  have  a  right  to :  If  the  law  were 
ise,  the  plaintiff  might,  by  virtue  of  a  new  habere  fa^ 
turn  out  even  bis  own    tenants,    who   come  in  after 
execution  executed ;  whereas  the  possession  was  given  him 
against  the  defendant  in  the  action,  and  not  againrt 
who  were  not  parties  to  the  suit^ 


For  executing  a  writ  oi  fieri  facias ^  or  capias  ad  satism 
iM,  the  sheriff  is  entitled,  by  the  statute  20  EUz*  c*  4» 


•  z  Kd).  779,  «  Keb.  779.  785. 

^  I  Tanitt.  j  ;•  f  Rum  Ej.  436* 

tSsjm  Rep*  3i8«  and  lee  id,  408. 
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to  twelve  pence  for  every  20^.  when  the  sum  exceedetli  u 
a  hundred  pounds,  and  six  pence  for  every  20^.  above  tbi 
sum^v  that  he  shall  levy  or  take  the  body  in  execution  fm 
vi^hich  is  called  h\s poundage^.  But  by  the  statute  9  Geo.  I 
c.  15.  §  17.  poundage  upon  a  capias  ad  satisfaciendum  sh^i 
not  be  demanded  or  taken  for  any  greater  sum  than  the  rea 
debt  bond  Jide  due,  and  marked  on  the  back  of  the  writ 
And  by  the  same  statute^,  the  sheriff  is  entitled,  opoi 
executing  a  writ  of  habere  Jacias  possessionem f  aul  H 
isinaniy  to  have  for  poundage,  twelve  pence  for  every  20i 
of  the  yearly  vahie  of  the  lands  whereof  possession  is  givo 
where  the  whole  exceedeth  not  the  yearly  value  of  a  hondrc 
pounds,  and  six  pence  only  for  every  20s.  perann.  above  th 
value.  The  wric  of  elegit,  though  mentioned  in  the  preamb 
of  this  statute,  is  omitted  in  the  body  of  the  enactii 
clause:  and  hence  it  seems,  that  the  sheriff  is  entitled,  < 
executing  an  elegit,  to  poundage  on  the  whole  amount  of  tl 
debt^ 

By  the  statute  23  Hen.  VIII.  c.  6.  §  8.  there  ^ 
due  to  his  majesty,  a  fee  of  one  half-penny  in  the  poand,  a 
cording  to  the  value  or  sum  entered  into  and  contained 
every  recognizance  in  nature  of  a  statute-staple,  taken  in  pn 
suance  of  the  said  statute,  to  be  paid  on  sealing  the  ft 
process  on  every  such  recognizance.  But  by  the  8  Geo. 
c.  25.  §  3.  ^^  the  prosecutor  of  every  such  recognizance  sha 
at  the  time  of  suing  out  the  first  process,  or  writ  of  exte 
thereon,  deliver  in  to  the  officer  who  shall  make  out  so 
processor  extent,  a  note  in  writing  under  his  hand,  testifyii 
the  Slim  or  value  of  the  damages  thereby  intended  to  be  < 
tended,  or  levied  thereon;  which  sum  or  value  the  si 
officer  shall  insert  in  the  said  writ,  to  be  only  extended 
levied  thereon,  and  no  more ;  and  that  the  said  poundage 
one  half-penny,  payable  on  all  process  as  aforesaid,  shall 
taken  and  paid  only  for  every  pound,  according  to  the  a 


•  Anle,  1034,  5  ""  I  Maule  k  Scl.  105, 

^  §  16. 
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tm  or  value  so  inserted  and  intended  to  be  extended  and 
fefied  as  aforesaid^  and  not  otherwise:  and  that  no  sheriff 
of  any  coanty  shall  take  for  the  extent  and  liberate^  and  habere 
facias  possessicniem  or  seisinam  on  the  real  estate,  and  levy  on 
the  personal  estate,  by  virtue  of  such  extent,  any  more  than 
ibe  same  fees  as  are  appointed  by  the  3  Geo.  I«  c.  15.  for 
executing  a  writ  of  elegit,  and  habere  facias  possessionem  or 
msinam;  under  the  like  penalties  and  forfeitures,  and  to 
be  in  like  manner  recovered,  against  every  sheriff  or  person 
therein  offending,  as  are  mentioned  and  appointed  in  and  by 
die  same  act/'  On  these  statutes^  where  two  extents  issued 
kto  different  counties,  and  both  sheriffs  levied  to  the  whole 
amount,  and  the  debtor  upon  one  paid  the  debt ;  the  sheriff 
Id  whom  it  was  paid,  was  held  to  be  entitled  to  his  whole 
pooadageS  But  where  the  sheriff,  besides  his  poundage, 
dnurged  five  per  cent,  for  an  auctioneer  to  sell  malt,  the 
chirge  was  disallowed^. 


If  the  sheriff  levy  under  a  ^crt  facias,  he  is  entitled  tji> 
poaodage,  though  the  parties  compromise,  before  he  sells 
toy  of  the  defendant's  goods'^ ;  or  though  the  execution  be 
afterwards  set  aside  for  irregularity^ :  and  he  is  entitled  thereto, 
1^  a  capias  ad  satisfaciendum,  though  the  defendant  go  to 
prison,  without  satisfying  the  plaintiff".  So  if  the  sheriff, 
Wing  taken  the  defendant  on  one  writ,  detain  him  on 
mother,  he  is  entitled  to  poundage  on  both^  But  it  seems 
,ttat  he  is  not  entitled  to  poundage  on  executing  a  writ  of 
attachment,  for  non-payment  of  moneys ;  nor  upon  a  capias 
fAigatvm  on  inesne  process,  under  which  there  has  been 
i  seizure  and  inquisition,  but  no  writ  of  venditioni  er- 
pka^.  And  the  sheriff  cannot  maintain  an  action  for  the 
axpence  incurred  in  seizing  and  keeping  possession  of  goods 


'jAmtr.  3s8. 

^  Tai^hr  v.  Ward^  E.  24  Geo.  III. 

^11  4t». 

K.B. 

'  S  I>anif.  &  East,  470. 

«2East,'4Xi. 

'6Eip.Rep.  III. 

^  2  Maole  ft  Sel.  294. 

f4B0r.i98x.  Isof.Sher. 

145. 

109Q  OF  EXECUTION^ 

under  9i  fieri  facias  ^  at  thje  reqaert  of  the  party  soiiig  oat  thi 
writ,  although  they  are  not  sold,  on  acconnt  of  his  refusing 
give  an  indemnity  against  the  claims  of  third  persons*.    Fqij 
the  poundage  he  is  entitled  to,  the  sheriff  may  maintain 
action  of  debt  on  the  statute^ ;  or  he  may  retain  it  oot  of 
sum  levied :  and  if  the  sheriff  take  more  than  he  is  entitled 
he  is  liable  to  an  action  for  treble  damages,  at  the  suit  of  tbe 
party  grieved%  and  shall  forfeit  40Z.  to  the  king  and  the  in- 
former^. 

When  the  judgment  is  satisfied^  by  any  of  the  above  wri 
of  execution  or  otherwise,  the  defendant  has  a  right  to  c 
on  the  plaintiff  for  a  warranto  or  authority,  directed  to  so 
attorney  of  the  court  wherein  the  judgment  is  recovered,  au- 
thorizing such  attorney  to  enter  up  satisfaction  on  the  jodg^^ 
jnent  roll;  which  being  obtained,  a  satisfaction^piectf  is  ma 
out  in  the  King's  Bench,  on  a  slip  of  unstamped  parchmen 
in  the  form  of  a  bail-piece,  and  taken,  with  the  warrant  of 
attorney,  to  the  clerk  of  the  judgments,  who  will  make  aa 
entry  thereof  in  his  book  of  remembrances,  and  deliver  it 
over  to  the  clerk  of  the  treasury,  who  enters  the  same  on  the 
roll' :  And  the  defendant  has  been  allowed  to  enter  satis- 
faction on  the  roll,  upon  a  judgment  obtained  against  him  ia. 
the  King's  Bench,  on  bis  acknowledging  satisfaction  for  the 
amount,  upon  a  judgment  obtained  by  him  in  the  Commoa 
Fleas,  against  the  plaintiff,  for  a  larger  amount,  although  be 
had  the  plaintiff  in  custody  in  execution  on  that  judgmeut^  lo 
the  Common  Pleas,  the  clerk  of  the  treasury  brings  the  yiig* 
ment  roll  into  court,  in  term-time,  and  the  secondary  enten 
satisfaction  thereon  :  In  vacation^  a  judge's ^af  is  obtained  foi 
that  purpose,  by  the  clerk  of  the  judgments,  who  enters  st* 


'  3  Campb.  374.  *  Append.  Chap. XXXIX.  |  138. 

^  I  Salk.  209,  333*    2  Ld»  Raym.  ^Id.  §  139. 

I3I2.  S.  C*  *  Id.  ^  140,  41. 

*  2  Durnf.  &  East,  148.  ^  i  Maule  &  Sel.  696. 
'  29  Eliz.  €•  4. 
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tis&cHoii  on  the  roll*.  And  on  entering^  satisfaction  on  the 
viif  it  is  usual,  we  have  seen^,  for  the  plaintiff  to  pay  one 
ilnlliDgf  for  every  hundred  pounds  recovered,  to  the  secondary^ 
who  pays  it  over  to  the  junior  judge's  clerk,  by  whom  it  ift 
dktribated  among  the  prisoners  in  the  Fleet  prison. 

*Ifflp»C.F.62j.  *^«/'*  533. 


[    1098    ] 
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O/*  Writs  o/*  Scire  Facias  j  and  the  Vrocr^-disqs therm 

A  Scire  facias  is  a  writ  founded  oh  some  matter  of  re 
cord,  as  a  recognizance,  judgment,  &c.  on  which  it  lie 
to  obtain  execution*,  or  for  other  purposes**,  as  to  repeal  lei 
terspatent*",  hear  errors'*,  &c.  In  general,  it  is  a  judicial  wri 
issuing  out  of  the  court  where  the  record  is ;  and  when  tfa 
object  of  it  is  to  obtain  execution,  on  a  judgment  or  recogt^ 
zance,  &c.  it  is  called  a  writ  of  execution^ :  but  a  scire  fade 
to  repeal  letters  patent,  is  an  original  writ'^  issuing  out  i 
Chancery;  and  though  in  other  cases  it  is  a  judicial  wri 
yet  because  the  defendant  may  plead  thereto,  it  is  considers 
in   law  as    an   action^,:    therefore,  a  release    of  all    actim 


*  Bac.  Abr.  tit.  Scire  facicu^  A.  Lit.  error,  the  reader  will  observe,  that  t 

§  505.  Co.  Lit.  290.  b.29i.a.  F.  N.  B.  learned  editor  of  Saunders  has  fbllowv 

267.  and  see  3  Lev.  220.  pretty  closely  the  order  and  anraogeme 

^  Bac.  Abr.  tit.  Scire  Jliclasy  A.  B.  in    this  and   the    following  chapten 

*^  /4>  C.  3.      For  a    particular    ac-  *  Posty  Chap.  XLI. 

count  of  the  writ  of  scire  facias  to  re-  *  Lit.  §  505. 

peal  letters  patent,   when  it  lies,  and  in  ^  Append.  Chap.  XL.   §  i.  and  1 

what  court,  the  form  of  the  writ,  and  the  Skin.  682.  Comb.  45$.   S.  C.  where 

proceedings  trial  and  judgment  thereon,  is  said,  that  though  a  scire  fadas  be  pi 

see  2  Saund.  72.  /k.  7.  and  see  id.  6.  ( i ).  perly  a  judicial  writ,  yet  being  the  fa 

adjinem;  7  Dumf.  &  East,  367.  And  for  dation  of  an  action,  it  is  sometimes  cc 

the  proceedings  in  general  on  writs  of  scl"  sidered  as  in  nature  of  an  origttud;  a 

re  facias,  see  Bac.  Abr.  tit.  Execution  f  in  i  Sid.  406.  it  was  said  to  be  io  Dati 

H.  Com.  Dig.  tit.  Pleader ^  (3  L.)  Run.  of  a  declaration. 

Eject.  426,  &c.  2  Wms.  Saund.  6.  ( i ) .  <  Co,  Lit.  290.   b.  291.  a.   2  W 

71.(4),  72.  (5,  6).  Bingham  on  ExecU"  251.    2  Blac.  Rep.   1227.    ^  Dumf 

Hans  J  1189  &c.     In  treating    of  these  East,  46. 
proceedings,  as  well  as  those  on  writs  of 
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is  a  good  bar  to  a  scire  facial :  And  for  the  same  reason^ 
there  must  be  a  new  warrant,  to  authorize  the  appearance  of 
the  plaintifTs  attorney^ ;  and  there  is  no  occasion  for  a  rule 
to  change  the  attorney  in  the  former  suit^.     So  where  a  judge- 
ment was  entered  for  securing*  the  payment  of  an  annuity, 
^before  the    17  Geo.  III.   c.  26.  which  requires  that  **  before 
'^  any  execution  shall  be  sued  out,  or  action  brought  on  any 
"  snch  judgment,  a  memorial  of  the  consideration,  &c.  shall 
^  be  enrolled  in   Chancery  ;"  the  court  of  King's  Bench  set 
aside  a  scire  facias,  &c.   issued  after  the  act,  to  revive  the 
judgment,  for  want  of  such  a  memorial^. 

Upon  a  recognizance,  a  scire  facias  is  an  original  pro- 
eeeding;  but  upon  a  judgment,  it  is  only  a  continuation  of 
the  former  suit :  and  therefore  where  the  defendant's  attorney, 
pending  an  action,  agreed  that  no  writ  of  error  should  be 
bronght,  and  afterwards  the  defendant  died,  between  the  exe- 
cntioQ  and  return  of  the  writ  of  inquiry,  and  thereupon  a 
mre  facias  issued  against  his  executors,  to  shew  cause  why 
the  damages  assessed  upon  the  writ  of  inquiry  should  not  be 
ncovered  against  them,  upon  which  they  brought  a  writ  of 
<rror;  the  court  of  King's  Bench  held,  that  the  executors 
were  bound  by  the  agreement  of  their  testator's  attorney,  and 
tccordingly  ordered  him  to  nonpros  the  writ  of  error*:  for 
this  is  not  a  new  action,  but  a  continuation  of  the  old  one  ; 
it  ii  only  a  scire  facias  to  revive  the  former  judgment ;  and  as 
the  testator  himself,  if  he  had  lived,  could  not  have  brought  a 
writ  of  error,  so  neither  can  his  executora^ 

A  recognizance  is  an  obligation  of  record,  which  a  man  en* 
ttrs  into  before  some  court  of  record,  or  magistrate  duly  au* 


'Co,  Lit.  290.  b.  Comb.  4$$.  Skin,  and  see  a  Bos.  &  Pul.  3 $7*  fbj. 
^  8.  C.  2  Ld.  Raym.  1048.  2  Wils.        ^  Say.  Rep*  218.  and  see  7  Durnf,& 

^h  East,  337.  2  Bos.  &  Pul.  3S7. 

^  Cm,  Eliz.  1 77.  2  Ld.  Raynu  1048,        *  i  Damf.  &  East,  267,  8. 
'>{>,  3*  X  Salk.  89:  2  Saik.  603.  S.  C«        •  Id.  388. 
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thorized%  with  condition  to  do  fiome  particular  act :  And  it  h 
either  at  common  law,  or  by  statute.  A  recognizuice  at  co» 
Mon  law  i$  either  to  the  king,  or  a  subject ;  and  may  be  ao 
knowledged  before  any  one  of  the  judges  out  of  term,  wai 
in  any  part  of  England^  and  may  be  entered  on  record,  m 
mrell  out  of  as  in  term  :  So  the  Chancellor  or  Keeper  may  uBkm 
recognizances  and  award  execution,  or  hold  plea  of  scire  fa 
das  and  audita  querela  in  Chancery  to  avoid  execution, 
as  the  case  requires,  on  all  recognizances  taken  in  that  a 
By  the  custom  of  the  city  of  London,  the  mayor  and 
men,  or  the  mayor  singly,  may  take  recognizances  ;  for 
custom  is  not  only  reasonable  in  itself,  but,  as  all  other  custoi 
of  the  city,  has  been  confirmed  by  act  of  parliament'', 
the  king,  by  special  commission,  nuy  appoint  any  person 
take  recognizances  from  one  man  to  another ;  and  such 
nizances,  duly  certified  with  the  commission  into  Chancerji 
are  binding :  and  though  the  commission  be  so  particalar 
to  mention  only  a  recognizance  to  be  taken  from  A.  to  A 
the  commissioners  have  a  general  power  to  take  a  recogM 
zance  from  any  other  person''. 

But  recognizances  at  common  law  are  not  perfect  record^ 
till  they  are  enrolled  in  some  court  of  record' ;  for  since  tli^ 
law  allowed  any  one  judge  out  of  court,  and  in  any  part  d 
the  kingdom,  to  take  these  recognizances,  which  are  Um 
highest  security  of  the  common  law,  it  was  very  necesstri 
they  should  be  enrolled,  to  perpetuate  the  contract,  and  bj 
that  means  secure  the  creditor  his  just  debt  j  which  must  havi 
been  very  precarious  and  uncertain^  while  the  security  lay  ii 
the  hands  of  a  private  person,  who  might  either  through  care 
lessness  mislay,  or  by  ill  practices  be  prevailed  upon  to  sap 
press  it^     It  is  the  acknowledgment  however  that  gives  a  re 


*  Bro.  Abr.  tit.  Recognizanee,^/^.  B.  ^6'j. 

^  Bac.  Abr.  tit.  Execution^   (B.)   %  *  But  see  2  Ven.  7$o. 

Saund.  ;•  (5).  '  Bac.  Abr.  dt.  Execittiom^  (B)«  F.  I 

« Id.  Uid.  B.  a67.  2  Sanad.  7.  (5).  ' 
f  Bac.  Abr.  tit.  J?;rrffr/ioff,  (B}.  F.  N. 
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ee  its  force  as  a  record,  and  the  enrolment  is  for  safe 
and  notifying  it  to  others :  Therefore,  although  en- 
s  necessary  to  the  validity  of  a  recognizance,  yet  it 
le  lands  at  common  law.  from  the  time  of  the  cap- 


nizances  by  statute  are  either  founded  on  a  statute* 
k,  or  statute-staple;  or  are  in  nature  of  a  statute- 
j  the  23  Heti.  YIII.  c.  6^.  A  statute-merc^an^  is  a 
record,  acknowledged  before  the  mayor  of  London^ 
warden  of  some  other  city  or  town,  or  other  discreet 
that  purpose  chosen  and  sworn,  or  before  one  of  the 

the  statute-merchant,  pursuant  to  the  statute  of  Ac^ 
xelj  (11  Edw.  I.)  enforced  and  amended  by  the  sta- 
Edw.\^  stat.3.  de  mercataribus*  This  recognizance 
entered  by  the  clerk  on  a  roll,  which  must  be  double, 

to  remain  with  the  mayor  or  chief  warden,  and  the 
th  the  clerk,  who  shall  write  with  his  own  hand  a  bill 
y,  to  which  a  seal  of  the  debtor  shall  be  affixed,  to- 
ith  the  seal  of  the  king,  for  that  purpose  appointed^ 

itatute-^topfe  is  a  bond  of  record,  acknowledged  be- 
mayor  of  the  staple,  in  the  presence   of  the  con- 

f  the  staple,  or  one  of  them,  pursuant  to  the  statute 
Iir.  Stat.  2.  c.  9.     To  this  end,  the  statute  requires 

'e  shall  be  a  seal  ordained,  which  shall  remain  in  the 
of  the  mayor  of  the  staple,  under  the  seals  of  the 

es ;   and  that  all  obligations  made   on  such  recogni* 

rhall  be  sealed  therewith^     This  security  was  only  de- 


dL  7.  (5).  and  the  cases  there  shall,  within  j/x  months  after  they  are 

acknowledged,  be  entered  in  the  office  of 

account  of  these  different  se-  die  clerk  of  recognizances  taken  accord- 

i  the  proceedings  thereon,  see  ing  to  the  23  Hen.  YIII.  c.  6*  who  is  to 

9*  e,  &c.  enter  the  aame  statutes  in  a  book  pro. 

.br.  (it.  Execuiioftf  (B).  vidid  for  that  purpose;  otherwise  they 

H  Bythesutute27£Ii.z.  c«4.  are  made  void,  as  against  subsequent 

whole  tenor  and  contents  of  purchasers, 
•merchant  and  statutes -staple 
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signed  for  the  merchants  of  the  staple,  and  for  debts  on  tlie 
sale  of  merchandizes  brought  thither ;  yet  in  process  of  timep. 
others  began  to  apply  it  to  their  own  purposes9..and  the  mayor 
and  constables  would  take  recognizances  from  strangers,  smw 
mising  that  they  were  made  for  the  payment  of  money,  for 
merchandizes  brought  to  the  staple  :  To  prevent  this  mischief 
the  parliament  in  the  23  Hen.  Y III.  reduced  the  stati 
staple  to  its  former  limits;  and  laid  a  penalty  of  40^  on 
mayor  and  constables  who  should  extend  the  benefit  of 
statute  to  any  but  those  of  the  staple.  But  though  the  stal 
23  Hen.  Vni.  c.  6.  deprived  them  of  this  benefit,  yet 
framed  a  new  sort  of  security,  to  be  used  by  all  persoi 
known  by  the  name  of  a  recognizance  on  the  23  Hen.  Y] 
or  a  recognizance  in  the  nature  of  a  statute-staple ;  so  call 
because  this  act  limits  and  appoints  the  same  process,  ex< 
tion,  and  advantage,  in  every  particular,  as  is  provided  ffl 
the  statute-staple*. 

A  recognizance  therefore  in  nature  of  a  statute-staple, 
the  Words  of  the  act  declare,  is  the  same  with  the  foi 
only  acknowledged  before  other  persons;  for  as  the  stal 
runs,  the  chief  justices  of  the  King^s  Bench  and  Comi 
Pleas,  and  each  of  them,  or  in  their  absence  out  of  term, 
mayor  of  the  staple  at  Westminster  and  the  recorder  of 
do7i  jointly  together,  shall  have  power  to  take  recognizani 
for  payment  of  debts,  in  the  form  set  down  in  the  statotePi 
]n  this,  as  in  the  former  cases,  the  king  appoints  a  seal  t4 
attest  the  contract,  and  each  of  the  justices  shall  have  thei 
keeping  of  one  such  seal,  and  the  mayor  and  recorder  anothfli 
of  the  like  print  and  fashion ;  and  every  obligation  made  aad 
acknowledged  before  either  of  the  justices,  or  the  mayor  and 
recorder,  must  be  sealed  with  the  seal  of  the  conusor,  tbi 
king's  seal,  and  the  seal  of  the  chief-justice,  or  seals  of  thi 
mayor  and  recorder  before  whom  it  is  taken,  who  are  like 
wise  obliged  to  subscribe  their  names%     Besides  this,  a  deil 


'  Bftc.  Abr.  tit.  Exeeutifrnj  (B).  f  /^-  i  3* 

•^  23  Hen.  VIII.  c.t.fi. 
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vas  appointed  to  make,  write  and  enrol  all  obligations  thus 
acknowledged,  and  at  the  request  of  the  conusee,  bis  executors 
or  administrators,  to  certify  such  obligations  into  Chancery, 
osder  his  seal*. 

By  the  last  general  stamp  act*",  **  every  recognizance,  statute 
Biercbant,    and    statute  staple,    entered    into   as  a   security 
ftrthe  payment  of  any  sum  or  sums  of  money,  annuity   or 
annuities,  or  for  the  transfer  of  any  share  or  shares  in  any  of 
the  government  or  parliamentary   stocks  or  funds,  or  in  the 
llock  and  funds  of  the    governor  and   company  of  the  bank 
rf  Englandf  or  of  the  East  India  company,   or  South  Sea 
company,  is  subject  to  the  same  duty   or  duties,  as  a  bond 
gtTen  for  the  like  purpose  in  England,  where  such  payment 
or  transfer  is  not  already  secured  by  a  bond  or  mortgage,  or 
hj  some  other  instrument,  thereby   charged   with  the  same 
duty,  as  a  bond   or  mortgage ;  and  where  such  payment  or 
transfer  is  already  secured  as  above  mentioned,  to  a  duty  of 
U;  And  every  recognizance,   statute-merchant  and   statute- 
at^^  entered  into  as  a  security  for  the  performance  of  any 
covenant,  contract  or  agreement,  or  for  the  due  execution  of 
toy  office  or  trust,  or  for  rendering  a  due  account  of  money 
nceived,  or  to  be  received,  or  for  indemnifying  any  person 
if  persons   against  any  matter  or  thing,    is  subject  by  the 
tame  act,  to  the  duty  of  1/.  15^. ;  And  where  any  such  re- 
cognizance or  statute,  together  with  any  schedule  or  other 
Mtter  put   or  endorsed  thereon,    or  annexed   thereto,  shall 
;Mitain  2,160  words  or  upwards,  then  for  every  entire  quantity 
^tf  1,080  words  contained  therein,  over  and  above  the  first  1,080 
^iPOrds,  to  a  further  progressive  duty  of  1?.  5^.'* 

I    The  statute  merchant  having  the  seal  of  the   conusor,  be* 
Wfani' the  king's  seal,  the  conusee  may  waive  the  execution 

*8tat.  33  Hen,  YIII.  c. 6.  §  4,^.  I.e.  25.  i  1,2. 
■dfer  the  mode  of  enrolling  these  re-        ^55  Geo.  III.  c.  184.  Schd.V^n  I. 

Ognizances,  and  certifying  them' into  Qi/^rr^,  whetheF  this  statute  extends  to  re- 
r,  see  also  the  sutute  8  Geo.    cogniaumces  of  bail  ^ 


given  by  the  statute  13  Edw.  I.  and  use  it  as  au  oMigatioQ 
by  bi'inging*  an  action  of  debt  thereon :  Soy  for  the  8am< 
reason,  may  the  conusee  on  the  23  Hen.  YIII.  c.  6.  But  it  i 
otherwise  of  a  statute-staple,  because  the  king's  seal  only  i 
affixed  thereto,  without  that  of  the  pai-ty,  which  is  absolntel; 
necessary  in  all  obligations  at  common  law*. 

These  several  securities  bind  the  land  at  commoD  law,  fros 
the  time  they  are  entered  into^ :  Therefore,  if  a  man  be  conasei 
of  a  statute,  and  the  debtor,  before  execution  sued,  alien  Irj 
fine,  and  five  years  pass,  yet  the  conusee  may  still  sue  ool 
el:ec1Ifr0n^  But  a  creditor  by  statute  of  J*  S.  wbo  becomej 
bankrupt  before  the  statute  is  sued  and  executed,  shall  come 
in  only  pro  rata^  though  there  were  lands  bound  by  the  sttf- 
tute^  And  by  the  statute  of  frauds  and  perjuries%  ^'  the  da] 
'^  of  the  month  and  year  of  the  enrolment  of  recognizance 
^'  shall  be  set  down  in  the  margent  of  the  roll,  where  the 
^  said  recognizances  are  enrolled ;  and  no  recognizance  shifl 
bind  any  lands,  tenements  or  hereditaments,  in  the  haodl 
of  any  purchaser  bond  fide  and  for  valuable  considertU 
**  tion,  but  from  the  time  of  such  enrolment'."  It  is  alflk 
declared  by  the  register  acts»,  that  **  no  statute  or  recc^pii- 
^  zance  (other  than  such  as  shall  be  entered  into  in  the  namc^ 
^'  and  upon  the  proper  account  of  his  majesty,)  shall  aflfeef 
''  or  bind  any  manors,  lands,  tenements  or  hereditaments,  Q 
"  Middlesex  or  Yorkshire,  but  only  from  the  time  that  t 
^  memorial  of  such  statute  or  recognizance  shall  be  entered! 
^  at  the  register  office,  in  such  manner  as  therein  is  CD* 
^  rected/' 


u 


•  Bac  Abr.  tit.  Exeeution^  (B).  And        '  i  P.  Wms.  93. 
for  a  fuller  account  of  tkese  securities,         ^29  Car.  II.  c.  5.  §  x8.  estetdedit 


the  differences  between   them,  and  the  Wales  and  the  counties  ftdaAm^  by  the 

mode  of  proceeding  thereon,  see  Bac-  8  Geo.  I.  c.  2$.  J  6. 

Abr.  tit.  Execution^   (B).  Com.  Dig,  'See  2SattDd.  7.  (5)«  »tQF  the  A* 

til.  SiatuU  Merchant.  of  enrolment. 

*  2  Bac.  Abr.  363.  3  Co.  14.  »  Anu^  970^  71. 

^  I  Chan.  Cas.  268.  i  Mod.  J17. 
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With  regard  to  the  time  of  suing  ont  execution  on  these 
lereral  securities,  a  distinction  is  to  be  made  between  recc^- 
nzanccs  at  common  law,  and  statutes-merchant,  &Cf ;  for  upon 
tke  former,  if  the  conusee  did  not  take  out  execution  within 
I  year  after  the  d^y  of  payment  assigned  in  the  recognizance, 
lie  was  obliged  to  commence  the  suit  again  by  original ;  the 
law  presuming  the  debt  might  have  been  paid,  if  he  did  not 
Be  execution  within  a  year  after  the  money  became  payable  : 
Bat  this  was  altered  by  the  statute  JVestm.2.  {^9  Edw.I.) 
tat  1.  c.  45.  which  gives  the  conusee  a  scire  facias  to  revive 
ke  judgment,  and  put  it  in  execution,  if  the  conusor  cannot 
lay  ity  by  pleading  such  matters  as  the  law  judges  sufficient 
Mr  that  purpose,  such  as  a  release,  &c.  But  the  conusee  of 
.  statute-merchant,  &c,  may  at  any  time  sue  execution,  with- 
Qt  the  delay  or  charge  of  a  scire  facial. 

Another  distinction  is  to  be  made  between  recognizances  at 
Mimon  law,  and  by  statute;  for  on  the  firsts  if  the  conusee 
lie  before  execution  sued,  his  executor  shall  not  sue  it,  even 
rithin  the  year,  without  bringing  a  scire  facias  against  the 
looosor :  The  reason  is,  because  the  law  presumes  that  the 
lebt  might  have  been  paid  to  the  testator,  and  therefore  will 
pt  suffer  the  debtor  to  be  molested,  unless  it  appefar  that  be 
Mb  omitted  to  perform  the  judgment ;  and  for  that  purpose 
kKtre  facias  must  be  brought  by  the  executor,  for  the  alte- 
Hion  of  the  person  altereth  the  process  at  common  law :  But 
)m  tending  to  delay,  the  scire  facias  was  taken  away  on  re- 
Mfnizances  created  by  statute  law,  by  the  several  acts  of 
fvliament  which  introduced  them  j  and  therefore,  upon  the 
kath  of  the  conusee  of  a  statute-merchanty'&c.  his  executors 
fety  come  into  Chancery,  and  upon  producing  the  testament 
the  statute,  have  execution  without  a  scire  facias^  as  the 
himself  might  have  had^. 


*liQ.  Abr.   tit.  Executionp    B.  tit,    law,  or  by  ttatattt  a  Saund.  6.  (i).  71. 
^/amt,  C.  b.  ^.  and  for  the  jctrv  ftcuu  tutrdMen* 

It  UU,  And  tee  fiirtheiv  ak  to  the    di$^  terram^  which  lies  for  avoiding  exe- 
^/wior  on  recognizancea  ai  common    o^joda  on  atatutca  merchant,  &c.  see 

4d 
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But  the  recognizance  which  will  here  principally  claim  oar 
attention,  is  the  recognizance  entered  into  by  the  bail  in  an 
action,  or  upon  a  writ  of  error,  either  alone  or  jointly  with 
the  principal.  The  fbrm  of  the  recognizance  of  bail  in  an 
action  differs,  accordingly  as  the  action  is  by  biU  or  origvidl : 
In  actions  by  bill  in  the  King's  Bench,  the  undertaking  o 
the  bai)  is  general,  that  if  the  defendant  be  condemned  ic 
the  action,  they  will  pay  the  condemnation  money,  if  the  de- 
fendant shall  not  pay  the  same,  or  render  himself  to  tiM 
prison  of  the  marshal\  In  actions  by  original  in  the  King*! 
Bench,  as  well  as  in  the  Common  Pleas,  their  recognizanci 
is  taken  in  a  penalty  or  sum  certain,  being  double  the  anqiuif 
of  the  sum  sworn  to,  or  lOOO/.  beyond  that  sum,  if  it  exccel 
1000/.,  upon  the  like  condition^  Therefor^,  if  the  defendi 
be  condemned  in  the  action,  and  do  not  pay  the  condei 
tion  money,  or  render  himself  to  the  prison  of  the  mi 
or  warden,  in  due  time,  or  if  there  be  several  defc 
and  they  do  not  all  render  themselves^  the  recognizance 
forfeited,  and  the  bail  are  liable  to  be  sued  thereon, 
discharged  by  some  of  the  means  stated  in  a  preceding  chaj 
And  a  cognovit  by  the  principal,  without  notice  to  the 
does  not  discharge  them* ;  unless  time  be  given  to  the  fo] 
beyond  that  in  which  the  plaintiff  would  have  been  enti 
to  judgment  and  execution,  had  he  gone  to  trial  in  the 
ginal  caused  But  if  the  principal  be  not  condemned, 
(which  is  tantamount,)  be  not  condemned  in  the  same  aeti< 
a3  where  the  plaintiff  declares  against  the  defendant,  for 
different  cause  of  action  from  what  is  expressed  in  the 
cess*,  or  affidavit  to  hold  to  bail*",  or  by  original  in  the  Kto||l 
Bench,  in  a  different  county  from  that  where  the  action  i 


Bac.  Abr.  tit.  Scire  facias,  414,  15.  2    Taunt.  456.5  Taunt.  3X9«  z  M»aluS| 

Sauod.  72.  (5, 6.)  S.  C.  jfnte,  ^84,  5. 

•  Jnie,aitif6.  '4  Taunt.  456.    j  Taunt.  519* 

^'I(L  256,  7.  Marth.  59.  S.  C.  aod  see  i  TmttL  if^ 

^  2  Ler.  ii92.  i  Vent.  315.  '  <  i  Str.  202.  2  H.  Blac.  %y%, 

'  Chap.  XI.  p.  283,  ace.  ^  6  Durnf.  Sc  East,  363*    7  Donb  ^ 

;  5  Durnf.  &  Etst^  277.  and  see  4    Eaat,  80. 
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rht%  his  bail  are  discharged :  And  they  are  also  discharged, 
3  the  cause  is  referred  to  arbitration^  unless  it  be  agreed 
3  reference,  that  a  verdict  shall  be  taken,  and  judgment 
3d  for  the  plaintiff's  security**. 

fore  any  proceedings  can  be  had  against  the  bail  in  the 
I,  upon  their  recognizance,  a  capias  ad  satisfaciendum 
be  sued  out  against  the  principal,  and  returned,  non  est 
us:  For  it  is  clearly  settled,  that  no  scire  facias  or  ac- 
f  debt  lies  against  the  bail  in  the  action,  until  a  nan  est 
us  be  returned,  upon  a  capias  ad  satisfaciendum  against 
incipal ;  for  the  bail  are  not  bound  to  render  the  prin- 
till  they  know  by  the  plaintiff's  suing  out  this  writ, 
e  means  to  proceed  against  the  person  of  the  defendant* : 
r  the  principal  be  already  in  custody  of  the  sheriff  in 
3r  action,  on  civil  process  or  a  criminal  charge,  the 
*  will  not  be  justified  in  returning  non  est  inventus^ ;  but 
rise  this  return  will  be  good,  though  the  plaintiff  knew 
to  find  the  defendant%  And  so  as  the  capias  ad  satis^ 
dum  be  regularly  sued  out  and  returned,  it  may  be  filed 
f  time  ;  the  filing  being  mere  matter  of  form^  And  if 
incipal  die  after  the  return  of  the  capias  ad  satisfadeU" 
and  before  the  return  be  filed,  the  bail  are  fixed,  and 
lurt  will  not  stay  the  filing  of  the  return  in  favour  of 

s  capias  ad  satisfaciendum  against  the  principal,  should 

ected  to  the  sheriff  of  the  county  where  the   original 

was  laid.     And  in  the  King's  Bench,  where  the  pro^ 


!T.  23$.  R.  £.  2  Geo.  II.  K.     i  New  Rep.  C.  P*  251.  16 East,  2.  2 

et,  116.  Maule&Sel.  238. 

f,  883.  ^  Sliraoe  y.  Wallace  and  another y  hall  of 

li.  186.  W.  Joa.  29.  i39t  Cro.     CaarthomCfM,  43  Geo.IlI.  K.B. 

t.    Sty.   Rep.  281.  288.  323.        f  I  LeT.'^22j.   3  fito.  1360.  i  Bkc. 

t5i73«    I  Ld.  Raym.  156.    10    Bep.393.S.C. 

i;.  R.  E.  s  Geo.  II.  nj.  3.3.        «  rseUw.  Lodge,  E.  24  Geo.  III.  K. 

B.  6DurDf.&East^284. 
Cwr.  M.  42  Geo.  III.  K.  B. 
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ceedings  are  by  bill,  there  mast  be  eight  days,  or  if  by  on- 
ginaltji/leen  days  between  the  teste  and  return  of  the  wriC; 
the  latter  being  a  case  excepted  out  of  the  statute  13  Gv. 
II.  Stat.  2.  c.  2.  §  7 :  And  in  order  to  charge  the  bail,  it  mu^ 
We  four  days  exclusive  in  the  sheriff's  office**,  which  most 
the  last  four  days  before  the  return'' ;  and  be  made  retumabl 
like  the  former  proceedings,  on  a  day  certain,  or  general 
turn-day.  So  in  the  Common  Pleas,  there  must  be 
days  between  the  teste  and  return  of  the  capias  ad  satirft 
endum^;  which*  must  be  tested  in  or  after  the  term  in  w 
the  judgment  was  signed  against  the  principal :  and  the 
where  it  was  tested  of  a  prior  term,  the  court  of  Coi 
Pleas  set  aside  the  proceedings  against  the  bail*.  In 
court  also,  the  writ  must  lie  in  the  sheriff's  office,  four  da; 
exclusive  before  it  is  returnable^ 

Upon  the  return  of  non  est  inventus  to  the  capias  ad 
ciendum,  the  recognizance  being  forfeited,  the  plaintiff 
proceed  thereon  against  the  bail  in  the  action^  by  action 
dehty  or  scire  focias :  And  the  proceeding  may  be 
on  the  return-day,  or  by  original,  on  the  quarto  die  post 
the  return,  of  the  capias  ad  satisfodendum  against  the 
cipal*.     In  debt,  the  plaintiff  may  bring   one  action 
all  the  persons  bound  in  the  recognizance,  or  several 
against  each  of  them :  But  one  scire  focias  seems  in  all 
to  be  sufficient :  and  the  recognizance  being  joint  and  se? < 
it  is  holden  that  the  execution  may  be  several,  though 
scire  focias  was  joint  ^  for  the  judgment  is  not  to  recover, 
to  have  execution  according  to  the  recognizance^. 

I 


*%  Salk.  6oA.  2  Ld.  Raym.  1177.        «  i  H.Blac.74.  Imp.  C.  P.  $59^  , 

S.  C.  B*  E.  S  G^*  I'-  '^i'  3-   ^        'Caf.Pr.C.P.34.  Baziiet,64. 
K.  B,  s  8  DuraE  8i  Eait,  621*  and  m 

^  %  Salk.  599.  R.  E.  5  Geo.  II«  ng.    Ld.  Rajm.  1567.  2  Str.  866.  &C. 
5.a.  K.  B.  ^fiac.  Abr.  tit.  Sjuemiicm,  G.iLe 

«  13  Eait,  588.  225.  I  Sid.  339.  a.  C. 

^Btrnet,  76* 
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Id  an  action  of  debt  upon  a  recognizance  of  bail,  the  de- 
feadant  cannot  be  arrested;  for  the  sufficiency  of  the  bail 
mart  have  been  proved  or  admitted,  previous  to  their  being 
iDowed;  and  if  the  defendant  were  arrested  in  such  an  action, 
there  would  be  bail  in  infinitum^.  And  where  a  writ  is  sued 
lotvpon  a  recognizance  of  bail,  it  is  necessary,  that  after 
tke  words  **  in  a pka  of  trespass,^  there  should  be  inserted 
Ik  following  clause,  <<  and  also  to  a  bill  of  the  said  plaintiffs 

*  gainst  the  said  defendant^  in  a  plea  of  debt  upon  recogni^ 

*  Mice,  according  to  the  custom  of  our  court  before  us  to  be 

*  txkilntedj**  otherwise  the  defendant,  or  his  attorney,  is 
Irt  bound  to  accept  a  declaration  in  debt  upon  such  re- 
ttgnizance^. 

We  have  already  seen%  what  time  the  bail  are  allowed  to 
tender  their  principal,  when  they  are  proceeded  against  in  an 
articm  of  debt  upon  their  recognizai>ce.  We  have  also  seen"*, 
Ihat  in  an  action  of  debt  on  recognizance,  where  the  prooeed- 
ligs  are  stayed  on  payment  of  debt  and  costs,  the  bail  must 
pj  the  costs  in  that,  as  well  as  the  debt  and  costs  in  tlie 
ilipDal  action,  though  they  apply  within  the  time  allowed 
ftm  for  surrendering  the  principal :  And  on  that  account,  it 
KJa  general  more  advisable  to  proceed  against  the  bail,  by 
irtioD  of  ddft  on  the  recognizance,  than  by  scire  faciaSj 
kfcarein  no  costs  are  allowed,  unless  they  appear  and  plead, 
|l  join  in  demurrer*.  There  is  also  a  further  reason  for  pro- 
Ibdiog  by  action  of  debt  on  the  recognizance,  namely,  that 
inch  an  action,  the  plaintiff  may  recover  damages  for  the 
Btention  of  the  debt,  which  he  cannot  do  in  scire  fadas^ , 
at  as  a  copy  of  the  process  must  be  served  in  debt,  if  the 
111  be  out  of  the  way,  or  the  plaintiff  do  not  mean  to  gfive 
am  notice,  he  must  proceed  by  ^etr^  facias  on  the  recog^ 
Baiice« 


r,x74.  ^Ante,i6i. 

OL  E.  15  Geo.  II.  K.  B.  Ante^  153,  *  Stat.  8  &  9  W.  IIL  c.  11.  J  3.  3 

Cm.  Pr.C.  P.  18.  Imp.  C.  P.  532.'  Boa.  &  Pul.  14, 

'jlmUf^'n^i.  '3  Bun  1791* 
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A  scire  facias  against  the  bail  in  the  action^  issues  ont  o( 
the  court  in  which  the  action  was  depending ;  and  begins  by 
stating  the  recognizance,  after  which  the  judgment  is  set  forth, 
prout  patet  per  recordum :  And   on  a  recognizance  of  bail, 
taken   in  an  action  by    original^  there  is  no  incongruity  in 
statingy  that  the  recognizance  was  taken  in  an  action  '*  then 
lately  commenced^  and  depending  in  the  King's  bench  ;'*  for 
the  action  may  be  said  to  commence  in  this  court,  when  its 
jurisdiction  attaches  upon  the  original  writ  sued  out  of  Chan- 
cery\     The  writ  then  states,  that  the  principal  has  not  paid 
the  debt  or  damages  recovered,  nor  rendered  himsielf  to  the 
prison  of  the  marshal,  or  warden*";  and,  in  the  King's  Bench, 
it  concludes  by  requiring  the  sheriff  to  make  known  to  the 
bail,  that  they  be  before  the  king   at    Westminster,  on  a  day 
certain,  (by   billy    or  by  origitial  on   a  general    return-day, 
wheresoever,  &c.)  to  shew  if  they  have  or  know  of  any  thiny 
to  say  for  themselves,  why  the  plaintiff  ought  not  to  have  bii 
execution  against  them,  for  the  debt  or  damages  aforesaid^ 
(by  bill,  or  by  original  for  the  sum   acknowledged,)  accord* 
ing  to  the  force,  form  and  effect  of  the  recognizance,  if  it 
shall  seem  expedient  for  him  so  to  do ;  and  further,  &c^    b 
the  Common  Pleas,   the  bail  are  required,  by  the  writ,* to  be 
before  the  king's  justices  at  Westmimter^  on  a  general  re- 
turn-day, to  shew,  &c.   why  the  penalty  of  the   recogiiizaocc 
should  not  be  made  of  each  of  their   lands  and  chattels,  &c*. 
On  a  recognizance  of  bail,  the  ^ciVe  facias  against  the  pritt' 
cipal  is  in  hac  parte,  or  that  he  do  and  receive  what  tk 
court  shall  consider  of  him  in  this  behalf;  but  ao^iust  tk 
bail  it  is  in  ed  parte,  or  that  they  do  and  receive  what  thi 
court  shall  consider  of  them  in  that  behalf^.     And  where  i 
scire  facias  was  brought  against  three  persons  as  bail,  upor 
a  recognizance  acknowledged    by  them  and  the  principa 


■  14  East,  539*  a  scire  facias  agaiast  bail  in  the  & 

*»Salk.439.   3  Salk.  320.    zhd.    chequer,  »ee  id.  §  14. 
Raym.  804.  S.C.  e,  lj.  R^y^^  ^^^    ^  g^    ^^ 

«  Append.  Chap.  XL.  §  8,  9. 1 1, 12.      S.  C.  but  »ee  i  Ld.  Raym.  53a.  i^ 
fIJ.  §  lOt  13%  and  for  the  form  of   eonira* 
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fimUjf  the  writ  abated;  because  ihis  being  founded  on  a  re- 
cordy  the  plaintiff  ought  to  set  forth  the  cause  of  the  variance 
from  the  record,  as  that  one  was  dead' :  But  if  an  action  be 
be  brought  upon  a  joint  bond  against  three  only,  where  there 
ire  four  or  five  obligors,  there  the  defendant  ought  to  shew 
that  it  was  made  by  them  and  others  in  full  life,  not  named 
ii the  writ;  for  otherwise  the  court  will  not  intend  that  the 
Ixmd  was  sealed  by  all  of  them^. 

By  the  recognizance  of  bail  in  error^  which  will  be  more 
Uly  treated  of  in  the  next  chapter,  the  plaintiff  or  plaintifik 
in  the  writ  of  error  become  bound,  with  two  sufficient  sureties^ 
in  double  the  sum  adjudged  to  be  recovered  by  the  former 
^gment,  to  prosecute  the  writ  of  error  with  effect,  and  also 
4) satisfy  and  pay,  if  the  judgment  be  afiirmed,  as  well  the 
lebt  or  damages  and  costs  adjudged  upon  the  former  judg- 
nenti  as  also  all  costs  and  damages  to  be  awarded  for  the 
fclay  of  execution^  Therefore,  if  the  writ  of  error  be  nou- 
irossed  or  discontinued,  or  the  judgment  affirmed,  the  de- 
fendant in  error  may  proceed  against  the  bail  upon  their  re- 
cognizance, by  action  of  debt  or  scire  facias  at  his  election* 
bd  as  a  render  in  this  case  will  not  excuse  the  bail"^,  there  is 
m  occasion  to  sue  out  a  capias  ad  satisfaciendum^  in  order  to 
fmeed  against  them. 

The  scire  facias  against  bail  in  error  should  be  brought  in 
ke  same  court  where  the  recognizance  was  taken,  unless  it 
vas  taken  in  the  Common  Pleas,  and  then  the  ^cire-  facias 
iuty  be  brought  either  in  that  court,  or  in  the  King's  Bench^ 
to  which  the  record  is  supposed  to  be  removed%     This  writ 


*Aleyii,2i«  19  Geo.  HI.  0.70.   and  see  Append* 

^  Id.  Aid.  And  see  further,  as  to  the  Chap.  XL.  §    i^,    16,  17.  54.  Chgp.* 

^facsoi  against  bail  to  the  action,  2  XLI.  §  24,  &c. 

^juc.to72.c.  *K.M.iW.8iM.fbJ.  K.B. 

*  Stat  3  Jac.  I.  c.  8.  13  Car.II.  stat.  c  Lil.    Ent.  643.    3  Mod.  251.    i 

^u%.  J  9.  x6  &  17  Car.  II.  c.  8.  J  3»  Wils.  98. 
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U  made  out  by  the  clerk  of  the  errors^;  and  on  a  recognizance 
taken  in  the  King's  Bench,  it  recites  not  only  the   rec<^- 
nizance,  but  the  condition  of  it,  and  the  affirmance  of  the 
judgment^  &c.  but  on  a  recognizance  taken  in  the  Common 
Pleas,  the  scire  facias  merely  states  the  recognizance,  and  the 
non-payment  of   the  sum  acknowledged   to  be  due^;   for  in 
that  court,  the  condition  of  the  recognizance  in  error  is  not 
incorporated,  as  it  is  in  a  recognizance  of  bail*on  a  copias  ad 
respondendum,  but  is  subscribed  by   way  of  defeazance;  so 
that  the  recognizance  and  condition  are  two  distinct  records^^ 
And  besides,  if  the  condition  were  stated,  it  would  be  na*«^ 
cessary  to  state  also  the  affirmance  of  the  judgment,  whicb 
might  occasion  difficulty,  if   the  bail  were   to  appear,  and 
plead  nul  tiet  record  of  the  judgment  of  affirmance,  whieli 
remains  in  the  King's  Bench*. 


A  scire  facias  upon  a  judgment  is  either  by  or  against  tb^ 
;same  or  different  parties.  As  between  the  same  parties,  it 
will  be  proper  to  treat  of  a  scire  facias,  in  the  following  cases; 
first,  after  a  year  and  a  day;  secondly,  after  a  writ  of  emc^ 
brought  in  the  King's  Bench,  to  compel  the  plaintiff  in  error 
to  assign  errors;  thirdly,  where  judgment  is  given  in  covenant 
or  annnity,  or  in  debt  on  bond  conditioned  for  the  payment 
of  an  annuity,  or  of  money  by  instalments,  or  for  the  per- 
formance  of  covenants,  and  damages  arise,  or  money  become 
payable,  on  the  same  security,  after  the  judgment;  aP^ 
fourthly,  when  the  debt  or  damages  recovered  are  to  b^ 
levied  out  of  future  effects,  or,  in  the  case  of  an  executor  <^^ 
Administrator,  de  bonis  propriis.  And  first,  of  the  scire  faci^ 
After  a  year  and  a  day. 

At  common  law,  in  real  actions,  where  land  was  recover 


•  Banaes,  93.  ^  Barne?,  93.  339. 

*»  Appcod.  Chap.  XL,  J  16.  •See  fiinher,  as  to  the  jore  fi^^^ 

•*/</.   J  75.  against  bail  in  error,  2  Saund.  7a.  c^    d' 
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the  demandant  after  the  year,  might  have  taken  out  a  scire 

facias  to  revive  the  judgment,  because  the  judgment  being 

particular  quoad  the  land,  with  a  certain  description,  the  law 

required  that  the  execution  of  that  judgment  should  be  en« 

lered  upon  the  roll,  that  it  might  be  seen,  whether  execution 

ivas  delivered  of  the  same  thing  of  which  judgment  was  given ; 

•  tod  therefore  if  there  was  no  execution  appearing  on  the  roll^ 

a  scire,  facias  issued,  to  shew  cause  why  execution  should  not 

be  awarded':  Besides,  in  real  actions,  if  execution  was  not 

coed  within  the  year,  a  scire  facias  lay  for  the  land,  because 

no  other  advantage  could  be  taken  of  the  judgment,  as  an 

action  of  debt  could  not  be  maintained  thereon^ 

But  if  the  plaintiff,  after  he  had  obtained  judgment  in  a 
femnal  action,  bad  lain  by,  and  taken  no  process  of  execu- 
tion within  the  year,  he  was  put  to  a  new  original  upon  his 
jodgment,  and  no  scire  facias  was  issuable;  because  there 
was  not  a  judgment  for  any  particular  thing  in  the  personal 
action,  with  which  the  execution  could  be  compared :  There- 
fore after  a  reasonable  time,  which  was  a  year  and  a  day,  it 
Was  presumed  to  be  executed,  and  the  law  allowed  him  no 
idre  faciasy  to  shew  cause  why  there  should  not  be  execution; 
but  if  the  party  had  exceeded  his  time,  he  was  put  to  his 
action  on  the  judgment,  and  the  defendant  was  obliged  to 
ibew  how  the  debt,  of  which  the  judgment  was  evidence,  was 
diacharged^ 

To  remedy  this,  and  make  the  modes  of  proceeding  more 
^iform  in  both  actions,  the  statute  of  Westm.  j2.  (13  Edw.  I.) 
*at.  1,  c.  45.  gave  a  sdre  facias  to  the  plaintiff  in  a  personal 
action  to  revive  the  judgment,  where  he  had  omitted  to  sue 
^ecution  within  the  year  after  judgment  was  obtained''.  The 
^ordsof  the  act  are,  "  that  those  things  which  are  found  en- 


*  Bac.  Abr.  tiu  Exeeuiion^  H.  2  Salk.  6oo.  7  Mod.  64.  2  Ld«  Raym. 

^3Salk.3ai.  806.  S.C. 

[       *  Bac.  Abr.  tit.  Escecution,  H.  but  see        *  Bar*  Abr.  tit,  Exeattton^  ^. 
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<<  rolled  before  them  that  have  the  record i  or  contain 
**  fines,  whether  they  be  contracts,  covenants,  obliga 
^  services  or  customs,  recognizances,  or  other  things  ^ 
"  soever  enrolled,  to  which  the  king's  court  may  lawfully 
'<  effect,  from  henceforth  shall  have  such  force,  that  here 
<^  it  shall  not  be  necessary  to  implead  upon  them :  But 
<<  the  plaintiff  comes  to  the  king's  court,  if  the  recognis 
^'  or  fine  levied  be  recent,  that  is  to  say,  levied  withio 
*^  year,  he  shall  forthwith  have  a  writ  of  execution  of 
<<  tome  recognizance.  A.nd  if  perchance  the  recogniz 
<^  were  made,  or  fine  levied,  of  a  longer  time  past,  the  si 
^^  shall  be  commanded,  that  he  make  known  to  the  part 
<'  whom  the  complaint  is  made,  that  he  be  before  the  jus 
*^  at  a  certain  day,  to  shew  if  be  has  any  thing  to  say, 
<*  such  matters  enrolled,  or  contained  in  the  fine,  ought  n 
*'  be  executed  :  And  if  he  do  not  come  at  the  day,  or  i 
^*  and  can  say  nothing  why  execution  ought  not  to  be  n 
<<  the  sheriff  shall  be  commanded  to  cause  the  thing  enrc 
''  or  contained  in  the  fine,  to  be  executed/'  But  noti 
standing  this  statute,  the  plaintiff  may  still  proceed,  if  he  1 
proper,  by  action  of  debt  on  the  judgment. 

It  hath  been  doubted,  whether  a  scire  facias  lay  to  n 
a  judgment  in  ejectment ^  after  a  year  and  a  day,  either  b; 
common  law,  or  by  force  of  the  above  statute ;  for  at  con 
taw,  this  was  looked  upon  a^  a  personal  action,  and  i1 
thought  that  the  statute  extended  only  to  such  personal  ad 
in  which  debt  or  damages  were  recovered,  and  not  to  pr< 
a  remedy  in  this  case,  since  at  the  time  of  making  the 
the  possession  was  not  recovered  in  this  action :  But  it  s 
now  to  be  settled,  and  is  confirmed  by  daily  practice,  t 
scire  facias  Xie^  on  a  judgment  in  ejectment;  for  the  wor 
the  act  are  "  whether  they  be  contracts,  &c.  or  other  tl 
"  whatsoever  enrolled,*'  which  comprehend  all  judgna 
and  give  the  like  remedy  on  them  by  ^ctre  facias^  as  th 
mandant  bad  on  a  judgment  in  a  real  action  at  common 


!  1  Salk.  »sg.  2  Solk,  6oo.  2  Ld.  Raym.  8o6.  S.  C.  Bac.  Abr.  tit.  . 
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The  reason  why  the  plaintiff  is  pat  to  his  scire  facias  after 
Uie  year,  is  because  where  he  lies  by  so  long  after  judgment,  it 
dudl  be  presumed  that   he  hath  released  the  execution  ;  and 
therefore  the  defendant  shall  not  be  disturbed,  without  being 
cafled  upon,  and  having  an  opportunity  in  court  of  pleading 
the  release,  or  shewing  cause,  if  he  can,  why  the  execution 
Aoald  not  go"*.     And  it  is  said,  that  if  the  plaintiff  delay  exe- 
cnting  a  writ  of  inquiry,  till  a  year  after  interlocutory  judg- 
ment, he  cannot  do  it  after,  without  a  *cire  facial.     The  year 
BQrt  be  computed  from  the  day  of  signing  judgment^ ;  and  is 
Id  be  reckoned  by  calendar  months,  and  not  by  terms^     And 
ifthe^  plaintiff   sue  a  scire  fadas    within  a  year  after  the 
jv^ment,  he  cannot  afterwards  have  a  capias  within  the  year, 
tOI  he  hath  a  new  judgment  in  the  scire  facias^. 

But  in  the  case  of  the  king^  there  need  not  beany  .9cire 
JSkw  after  the  year^;  for  nullum  tempus  occurrii  regi.  And 
liKmgh  the  general  rule  be,  that  the  plaintiff  cannot  in  other 
Cttes  take  out  execution  after  the  year,  without  a  scire  facias, 
]M  this  rule  must  be  understood  with  the  following  restric- 
tions. 

Where  a  Jleri  facias  or  capias  ad  satisfaciendum  is  taken 
^within  the  year,  and  not  executed,  a  new  writ  of  execution 
^hj  be  sued  out  at  any  time  afterwards,  without  a  ^ctVc 
A^eias;  provided  the  first  writ  be  returned  and  filed',  and 
^ntinuances  entered  from  the  time  of  issuing  it^ ;  which  con- 


^,  H.  The  scire  facias  in  this  case,  cient  ?  ante^  606. 

''tcr  jodgroent  against  the  casual  ejector,  ^  Barnes,  197. 

llioiild  go  against  the  tertcnants,  as  well  '  i  Str.  301.  and  see  6  Mod*  14. 

^  the  defendant,  i  Salk*  258.  and  see  «  ^oL  Abr.QOO. 

^^^»  %.  %  Salk.  6oo.  I   Ld.   Raym.  ^  2  Salk.  603. 

^  3  Salk.  319.  S.  C.  Run.  Eject.  >  a  Wils.  82.  Barnes,  213.  S.  C. 

4^&c«  Append.  Chap.  XLIII.  ^  99,  ^  Co*  Lit.  290.  b.   2  Insc  47i.  2 

**>,  Leon.  77f  8.  i   Sid.  59.  i  Keb.  1^9. 

^»Intt.47o.  S.  C.  Carth.  283.  Comb.  232.  S.C.  3 

^  12  Mod.  joo.  Std  qussrey  whether  a  Salk.  321.  i  Str.  xoo* 
^*i  notice  is  not  in  this  case  suffi- 
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iiooances  may  be  entered  after  the  issuing  of  the  second  writ, 
odIck  a  role  be  made  upon  motion,  for  the  proceedings  to  re- 
main in  statu  quo.  And  if  judgment  be  given,  and  no  execa*. 
lion  sued  out  within  the  year,  yet  the  plaintiff  may  afterwards 
enter  an  award  of  an  elegit  on  the  roll  of  the  judgment,  as  of 
the  same  term  with  the  judgment,  and  thence  continue  it 
down  by  vicecomes  non  misit  breve :  And  though  the  court  atj 
first  inclined  to  think,  that  an  elegit  ought  to  be  actually  takettl 
out  within  the  year,  yet  being  informed  by  the  clerks  of 
court,  that  it  had  been  the  practice  for  many  years  to  mi 
such  an  entry,  &c.  it  was  said  to  be  the  law  of  the  court, 
they  ordered  the  execution  to  stand*. 

If  the  plaintiff  have  judgment  with  a  cesset  executiOf  or  sUjI 
of  executipn,  for  a  year,  he  may,  after  the  year,  take  out  exe-1 
cution  without  a  sdre  facias^;  because  the  delay  is  by  con-^ 
sent  of  parties,  and  in  favour  of  the  defendant ;  and  the  indnl-; 
gence  of  the  plaintiff  ought  not  to  be  turned  to  his  prejudice:] 
But  if  the  plaintiff  do  not  take  out  execution  within  a  yean 
after  the  cesset  executio  is  determined,  he  must  sue  out  a  sen 
Javias' 


So  if  the  defendant  l)ring  a  writ  of  erroVf  and  thereby  hinder^ 
the  plaintiff  from  taking  out  execution  within  the  year,  sm 
the  judgment  be  affirmed,  the  plaintiff  in  error  nonsuited,  or. 
the   writ  of  error  abated  or  discontinued,  the  defendant  m 
error  may  proceed  to  execution  after  the  year,  without  a  mrti 
facias^ ;  because  the  writ  of  error  was  a  supersedeas  to  tU' 
execution,  and  the  defendant  in  error  must  wait  till  it  be  de- 
termined.    It  has  even  been  holden,  in  one  case%  that  if  i« 
writ  of  error  be  brought  after  the  year  is  elapsed,  and  tbere»^ 
upon  the  former  judgment  is  affirmed,  such  affirmance  wif 
revive  the  former  judgment,  and  enable  the  party  to  take  out 


*  Caith.  283.  Comb.  232.  S.  C.  4:6.  Carth.  237.  6  Mod.  288.  i  SalL 
^  6  Mod.  a88.  i  SiUu  32a.  S.  C  332-  S.  C  3  Salk.  321. 

*  ft  Cromp.  I02.  *  1  Rol.  Rep.  104.  Cro.  J^c  364 
^  a  Iniu  471.  s  Co.  88.  do.  Eliz.  S.  C 
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execution,  withoat  a  scire  facias :  But  from  this  case  it  sterns, 
tbat  if  the  plaintiff  in  error  be  nonsuited,  or  the  writ  of  error 
discontinoed,  there  can  be  no  execution  of  the  former  judg- 
ment, without  a  scire  facias. 

It  was  formerly  holden,  that  if  the  plaintiff  were  restrained 
by  vigu»ctian  out  of  Chancery  for  a  year,  he  could  not  take 
OQt  execution  afterwards,  without  a  scire  facial ;  because  the 
courts  of  law  do  not  take  notice  of  Chancery  injunctions^  as 
they  do  of  writs  of  error :  besides,  it  might  be  no  breach  of 
the  injunction,  to  take  out  execution  within  the  year,  and  con- 
tinue it  down  by  vicecomes  non  misit  breve,  which  cannot  be 
dooe  in  the  case  of  a  writ  of  error.  But  in  a  modern  case% 
there  it  appeared  that  the  whole  delay  had  arisen  on  the  part 
rf  the  defendant,  by  bills  in  Chancery  for  injunctions,  and  by 
obbuoing  time  for  payment,  &c.  the  court  of  King's  Bench 
ihre  unanimous,  that  this  rule,  of  reviving  a  judgment  above 
&  year  old  by  scire  facias,  before  execution,  which  was  in- 
tended to  prevent  a  surprise  upon  the  defendant,  ought  not  to 
he  taken  advantage  of  by  one,  who  was  so  far  from  being  sur- 
prised by  the  delay,  that  he  himself  had  been  trying  all  man- 
^  of  methods,  whereby  he  might  delay  the  plaintiff;  and 
therefore  they  discharged  the  rule  for  setting  aside  the  execu- 
tion^ with  costs. 

The  scire  facias  upon  a  judgment  must  be  sued  out  of  the 
Ine  court  where  the  judgment  was  given,  if  the  record  re- 
Mains  there^;  or  if  it  has  been  removed,  out  of  the  court 
tiiere   the    record   is.      If  the  judgment    be  under   seven 
/ears  old,    the  plaintiff   may,  in   either    court,  sue  out  a 
scire  faciasj  as  a  matter  of  course,  without  any  rule  or  mo- 
tkm:  If  it  be  above  seven  years,  but  under  ten,  he  cannot 
Imre  a  scire  facias,  without  a  side-bar  or  treasury  rule*.    For« 


•  6  MpdL  a88.  j  Salk.  322.  S.  C.  i        *  Com.  Dig.  tit.  Pleader,  3  L.  3. 

\  sot.  S.  P.  •  a  Salk.  598.  Sty.  P.  R.  575.  ed. 

^  i8tlk.i57«  1707.  AhU,  501.  Append.  Ghap.XL. 

•  s  Bur.  660.  S  f  S^ 
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merlv,  iftbe  judgement  had  been  above  ten  years  old, 
most  have  been  a  motion  to  the  court,  in  the  KLing*8  Bi 
supported  by  an  affidavit  of  the  debt  being  due,  the  judg 
unsatisfied  I  and  the  defendant  living**;  upon  which  the 
was  absolute  in  the  first  instance,  unless  the  judgment 
of  more  than  twenty  years  standing,  and  then  there  must 
been  a  rule  to  shew  cause.  But  now,  if  the  judgmei 
above  fen,  and  under  fifteen  years  old,  the  rule  is  absoli 
the  firiit  instance,  on  an  affidavit  of  the  debt  being  due, 
and  may  be  drawn  up  on  a  motion  paper  signed  by  coc 
if  it  be  above  fifteen  years  old,  there  must  be  a  rule  to 
cause^.  In  the  Common  Pleas,  where  the  judgment  is 
than  ten^  and  under  twenty  years  old,  no  affidavit  is  necc 
of  the  debt  being  due,  &c« ;  but  the  court  require  a  retu 
scire  fed  to  the  writ  of  scire  facias^  or  an  affidavit  of  per 
notice  to  the  defendant"*:  And  if  the  judgment  be  \ 
twenty  years  old,  there  must  be  an  affidavit  and  rule  to 
causes 

A  scire  facias  upon  a  judgment,  after  a  year  and  a 
states  the  judgment  recovered  by  the  plaintiff,  which  d 
according:  to  the  nature  of  the  action,  and  the  court  in  \ 
it  was  obtained :  And  when  a  scire  facials  is  brought  on  a : 
ment  in  the  King's  Bench,  the  plaintiff  must  shew  whei 
court  of  King's  Bench  was  held,  because  that  court  is  am 
tory :  But  if  it  be  brought  upon  a  judgment  in  the  Con 
Pleasi  it  is  otherwise,  because  that  court  is  confined  to  { 
tain  placed  It  then  states,  that  although  judgment  be  t 
upon  given,  yet  execution  of  the  debt  or  damages  sti 
mains  to  be  made ;  and  commands  the  sheriff,  to  make  k 
to  the  defendant,  that  he  be  in  court  at  the  retum-ds 


*  2  Salk.  598.  Sty.  P.  R.  575.  ed.  Geo.  III.  AnU^  jos,  3.  (^o^.  s, 
1707.  Append.  Chap.  XL.  §  5S*  ^  ^^*  ^  2  Blac.  Rep.  1140.  Append. 
P.  R«  499.  ed.  1719.  I  Itui.  Cler*  15a.  XL.  §  56. 

»  Imp.  K.  B.  (19.  s  Sel.  Pr.  286.  •  2  Sel.  Pr.  286.  and  lee  2  Bb 

*  Imp.  K.  B.  512.  Blaidy  v.  Fmatiif  995. 

T.  35  Geo.  III.  fFaUn  v.  Haki, $.37  '  i  Salk.  321. 
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dw  why  the  plaintiff  ought  not  to  have  execution  against 
m  for  the  debt  or  damages,  according  to  the  form  and  ef- 
ct  of  tbe  recovery,  &c'.  This  being  a  judicial  writ,  dust 
nrsue  the  nature  of  the  judgment;  therefore  if  a  joint  judg- 
ment be  obtained  against  two,  the  scire  facias  must  be  against 
0th^:  And  in  setting  out  the  judgment,  if  there  be  a  material 
viance,  it  will  be  fatal,  on  nul  tiel  record. 

Where  a  scire  facias  is  brought  in  the  King's  Bench,  upon 
judgment  of  an  inferior  court,  it  must  appear  in  the  writ 
idf,  how  the  judgment  came  into  the  King's  Bench,  whether 
]r  certiorari  or  by  writ  of  error,  because  the  execution  is  dif- 
apent*  j  for  if  it  came  in  by  certiorari,  the  scire  facias^  we 
ife  seen'',  ought  to  shew  the  particular  limits  of  the  inferior 
irisdiction,  and  pray  execution  within  those  limits*  But  if 
le  judgment  be  removed  into  the  King's  Bench  by  writ  of 
rror,  and  affirmed,  the  party  may  have  execution  in  any  part 
\  England;  for  by  tbe  affirmance,  it  is  become  the  judgment 
fthe  King's  Bench*. 

After  the  judgment  has  been  once  revived  by  scire  facias,  if 
le  plaintiff  do  not  take  out  execution  within  a  year^,  or  the 
ofendant  die  before^execution',  the  plaintiff  cannot  afterwards 
^e  it  out,  without  a  new  scire  facias,  or  action  on  the  judg- 
leat ;  but  he  may  have  a  new  writ  without  motion,  for  the 
idgment  was  revived  before^ 

Secondly :  As  the  parties  in  the  King's  Bench  have  no  day 
I  court  given  to  either  of  them,  on  the  removal  of  the  re- 


*  Append.  Chap.  XL.  §  58,  &c.  Ld.  Ilaym.  216.  3  Salk,  320.  S.  C.  and 
^  a  Silk.  598.  Garth.  105.  S.  C.  see  3  Durnf.  &  East,  65;. 

*3  Saik.  320.  I  Ld.  Raym.  216.  S.  '2  Cromp.  103. 

Lkttiee  the  statutes  19  Geo.  KL  c.  S2Salk.  598. 

'^tad33  Geo.  IIL  c.  68.  anie,  397, 8.  ^  Id,  ibid.   And  see  further  as  to  the 

09^  scire  facias  on  a  judgment,  after  a  year 

'  iiilr,  397.  and  a  day,  2  Saund.  6.  (i).  e.f,  g^ 

*  Append.  Chap.  XL.  $  749  &c.  i 
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cord  by  writ  of  error^  the  defendant  in  error  bath  no  other 
way  of  compelling  the  plaintiff  to  assign  bis  errors,  than  by  j 
suing  out  a  writ  of  scire  facias  quare  executionem  mm,  &c\;i 
and  if  upon  such  writ,  the  plaintiff  in  error  do  not  assign^ 
errors,  but  suffer  judgment  to  pass  by  default  upon  scire  fed^ 
or  two  nihilsf  no  errors  afterwards  assigned  shall  prevent  exe-. 
cution**.  This  writ^  and  the  proceedings  thereon,  will  be  moil 
fully  treated  of  in  the  next  chapter.  ^ 

ITiirdlj/ ;  with  respect  to  demands  arising  after  the  ji 
ment,  it  is  said  to  have  been  adjudged,  that  in  covenants 
petual,  as  to  repair,  &c.  if  they  be  once  broken,  and  an 
tion  of  covetiant  brought,  and  a  recovery  had  thereon,  if 
be  afterwards  broken,  the  plaintiff  shall  have  a  scire  fa 
upon  the  judgment,  and  need  not  bring  a  new  writ  of  cofi 
nanf".  i 

i 

Upon  a  writ  of  annuity,  the  old  books  differ  as  to  the  necoi 
sity  of  a  scire  facias,  in  order  to  have  execution  for  subseqned 
arrears.  In  some  books  it  is  said,  that  if  judgment  be  giT< 
in  a  writ  of  annuity,  the  plaintiff  shall  have  execation, 
a  year  after  every  day  of  payment,  by  fieri  facias  or 
though  it  be  many  years  after  the  judgment"* ;  but  other 
seem  to  hold  a  different  doctrine,  and  that  for  arrearages 
curred  after  the  judgment,  it  is  necessary  to  have  a 
facias,  in  order  that  the  defendant  may  have  an  opportanit; 
pleading  payment,  or  other  matter  in  bar  of  execution% 
this  latter  opinion  is  in  some  measure  confirmed  by  the 
guage  of  the  judgment,  which  is  to  recover  the  annuity, 
arrearages  of  the  same,  as  well  before  the  bringing  of  Uie 
tion  as  afterwards,  up  to  the  time  when  judgment  is  given' 

•  Godb.  68.  a  Leon.  107.  Append,    nw/y,  pi.  ij.  tit.  Scire  f aetata  ^.J^- 
Chap.  XL.  §  72,  3.  Lrt.  145.  2  Co.  37.  6  Co.  45.  fafl 

»» Garth.  40,41.  5 1,  2.  i   Rol.  Abn  229.  i  SalLi$li 

X  Cro.  Eliz.  3.  but  see  3  Leon.  51,  a  Salk.  600. 

«*ai  Edw.  Ill    22.  2  Inst.  471.  i        ^  Co.  Ent.  50.Cro.  Car.  436.^11% 

Rol.  Abr.  900,  2  Blac.  Rep,  844.  95  j. 

•  1 1  Hen,  IV.  34.  Bro.  Abr.  tit.  An- 
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at  the  amount  of  the  arrearages  subsequent  to  the  judgment 
ot  being  ascertained,  it  seems  to  be  necessary  to  have  a  scire 
icias^  to  warrant  an  execution. 

In  an  action  of  dehl  on  bond,  conditioned  for  the  payment 
r  an  annuity t  after  judgment  had  been  once  obtained,  it  does 
Dt  seem  to  have  been  formerly  necessary  to  have  a  scire 
ICUE9,  to  warrant  an  execution  for  subsequent  arrears;  but 
A  execution  might  have  been  sued  out  for  such  arrears,  VFith*- 
nt  a  wcire  facias  J  at  any  time  vi^ithin  a  year  after  they  were 
MMirred ;  or  even  afterwards,  if  a  writ  of  execution  bad  been 
reTioiisly   taken    out,   and    was  properly    continued  dowQ\ 
Fnder  such  an  execution  however,  the  plaintiff  was  not  al- 
fwed   to  levy  the  whole  penalty,  but  only  the  arrears ;  and 
lerefore  where  he  levied  the   whole   penalty,  the  court  of 
Sommon  Pleas  made  a  rule  upon  him  to  refund  the  overplus, 
eyond  what  would  satisfy  the  arrears,  and  that  judgment 
hoold  stand  as  a  security,  with  liberty  to  take  out  execution 
M  fotore  arrears  should  arise^.    And  if  judgment  be  entered 
p  iw  the  penalty  of  a  bond,  given  to  secure  an  annuity,  and 
te  defendant  taken  in  execution    thereon,  when    the  war* 
Hit  of  attorney ,  under  which  such  judgment  was  entered  up^ 
Hkj  antborized  the  taking  out  execution  for  the  arrears^  the 
liHrty  we  have  seen%  will  set  aside  the  execution  in  toto,  and 
It  inerely  charge  the  defendant  pro  tanfcl^.    Bo  in  an  action 
f^debi  on  bond,  conditioned  for  the  payment  of  money  by  in* 
llhiifjifi,  where  the  proceedings  were  stayed  on  payment  of 
fee'or  more  of  the  instalments,  and  judgment  entered  as  a  se« 
Wntf  tot  the  remainder,  with  a  stay  of  execution  till  they 
hoold  become  due,  it  does  not  seem  to  have  been  formerly 
peessaty  for  the  plaintiff  to  sue  out  a  scire  facias,  for  the  re- 
iMry  of  subsequent  instalments,  if  execution   was  taken  out 
jUun  a  year  after  each  default^.    But  now,  as  a  bond  con« 


^  %  Blac^  Rep.  843.  and  see  x  H.  B]ac.  ^  16  East,  163. 

}g^  •  a  Str,  814.  957.  2  Blac.  Rep.  706. 

%^  BUc^ftep^  i|ix«  9S8.  Barnes^sSS.  /tnu^^b^,  %  Saund. 

h  1034.  7».  f . 
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ditioned  for  the  payment  of  an  annuity ^  or  of  money  by  insta 
mentSf  is  holden  to  be  within  the  statute  8  &  9  W.  ill.  c.  1 
§  8\  it  seems  necessary  to  proceed  by  scire  facias^  on  th 
statute^  for  subsequent  arrears  or  instalments'* ;  unless  jud| 
ment  be  entered  up  on  a  warrant  of  attorney,  which  is  not  witi 
in  the  statute*. 

Where' judgment  is  entered  in  an  action  of  ded  on  boo 
or  on  any  penal  sum,  for  non-performance  of  coveMads 
agreements  in  any  indenture,  deed  or  writing  containe 
we  may  remember^,  that  by  the  statute  8  &  9  W.  III.  c.  1 
§  8.  it  remains  as  a  security  to  answer  such  damages  as.  sb 
or  may  be  sustained,  for  further  breach  of  any  covenant  \ 
covenants  in  the  same  indenture,  deed  or  writing  contained 
and  the  statute  further  directs,  that  '^  the  plaintiff  may  have 
''  scire  facims  upon  the  said  judgment  against  the  defendiBl 
^  or  against  his  heir,  tertenants,  executors^  or  administraton 
^  suggesting  other  breaches  of  the  said  covenants- or  agiM 
^<  meiits,  and  to  summon  him  or  them  respectively ^o  dioi 
«  cause,  why  execution  should  not  be  had  or  awarded  Qpi 
^^  the  said  judgment* ;  upon  which  there  shall  be  the  like  pM 
<<  ceeding,  as  in  the  action  of  debt  upon  the  said  bond  or  oU 
^'  gation,  for  assessing  damages  upon  trial  of  issues  joiai 
^'  upon  such  breaches,  or  inquiry  thereof  upon  a  writ  to  J 
^'  awarded  in  manner  as  therein  directed ;  and  that  upon  psg 
^<  ment  or  satisfaction  of  such  future  damages,  coats  .ai 
<>  charges,  aH  further  proceedings  on  the  said  jndgmeiitji 
-^<  again  to  be  stayed,  and  so  toties  quoties,  and  the  defendH 
<<  his  body  lands  or  goods,  shall  be  discharged  out  d  esad 
•^  tion." 

t 

Paurlhhf  ;  with  regard  to  Jutwre  effscts^  it  is  enacted  hf  \ 
statute  6  Creo.  II.  c  30.  §  9.  that  ^  in  case  any  ecwDmiaaion 
^  hanknfftcy  shall  issoQ  against  any  person  or  perBona,  w 


^9ikt  6oi.  '  ^nUf  6oo.  and  ate  »  Smad.  71 

^  Append.  Chtp.  XL.  $  77,  79.  *  Append.  Chap.  XL.  f  78. 

^  Ame^  601. 
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*  ihall  haTft  been  discharged  by  virtue  of  that  act,  or  shall 

*  iil?e  compounded  wiib  his  her  or  their  creditors,  or  deli- 

*  Tcrcd  to  them  his  her  or  their  estate  or  effects,  and  been  re- 

*  leased  by  them,  or  been  discharged  by  any  act  for  ihe  relief 
^  of  insolvent  debtors,  then  and  in  either  of  those  cases,  the 
^  body  and  bodies  only  of  such  person  and  persons,  conform- 
**  ing  as  therein  mentioned,  shall  be  free  from  arrest  and  im- 

*  pisonment,  by  virtue  of  that  act;  but  the  future  estate  and 
**  elects  of  every  such  person  and  persons  shall  remain  liable 

to  his  her  or  their  creditors,  as  before  the  making  of  that 
^  act;  (the  tools  of  trade,  necessary  household  goods  and  fur- 
-aitare,  and  necessary  wearing  apparel  of  such  bankrupt, 
I*  and  his  wife  and  children,  only  excepted,)  unless  the  estate 
"of  soch  person  or  persons,  against  whom  such  commission 
AM  be*  awarded,  shall  produce  clear  after-  all  charges,  suffi- 
cient to  poy  every  creditor  under  the  said  commission,^/^£eii 
^*  diiUiogs  in  the  pound  for  their  respective  debts/*  And 
is  a  similar  provision  in  the'statute  49  Geo.  III.  c.  121\ 
1th  respect  to  an  assignee  becoming  bankrupt,  who  shall, 
the  time  of  the  commission  issuing  against  him,  be  indebted 
^tbe  estate  of  the  bankrupt,  of  which  he  was  assignee,  to  the 
mt  of  1002.  or  upwards,  in  respect  of  money  come  to  his 
as  soch  assignee,  and  wilfully  retained  or  employed  by 
for  his  own  benefit.  Upon  the  former  of  these  statutes  it 
been  holden,  that  though  a  prior  commission  be  superseded 
consent,  a  second  Imnkmptcy  does  not  protect  future  effects, 
\JiJteen  shillings  in  the  pound  are  paid  under  the  second 
kinission^  And  a  deed  of  composition  embracing  a//  the 
iitors,  under  which  many  of  them  came  in,  is,  in  case  of  a 
nbseqoent  commission  of  bankruptcy,  such  a  compounding 
irith  his  creditors,  as  will,  within  the  statute  5  Geo.  II.  c.  30. 
^0.  deprive  the  bankrupt  of  the  benefit  of  his  certificate,  to 
|ntect  his  future  effects  from  being  liable  to  be  taken  in  exe- 
lartion,  although  some  of  the  creditora  did  not  come  in  under 
ke  deed  of  composition%    But  a  deed  of  composition  framed 


•  i  6.  *  Doug.  46.  5  I  Ma\ilc  A  Sc! .  1 8a. 

4e2 


1124  OF  SCIRE  FACIAS. 

only  for  the  joint  creditors  of  several  persoiu^  one  of  wba\ 
afterwards  becomes  bankrupt,  is  not  soch  a  compounding  wil 
bis  creditors,  as  will  avoid  the  effect  of  bis  certificate,  or  sut 
.  ject  iiis  future  effects  to  be  taken  in  execution  i  the  oomposi 
tions  which  the  statute  contemplates,  being  not  such  as  ar 
limited,  and  extend  to  a  particular  class  or  description  of  ere 
ditors  only,  but  such  as  are  general,  and  calculated  to  admil 
all  creditors,  of  whatever  description  they  may  be*.  And  tin 
proving  of  a  debt  under  a  commission  of  bankruptcy  psHidl 
against  a  person  who  had  before  compounded  with  his  credi- 
tors, and  whose  estate  under  the  commission  had  not  prOi 
duced,  nor  would  produce  fijleeu  shillings  in  the  poond^  bol 
who,  before  he  became  bankrupt,  paid  the  creditors  with 
whom  he  compounded,  the  full  amount  of  their  debts,  was  hiNj 
to  discharge  the  bankrupt,  in  respect  of  his  future  estate  uA 
effects^  from  an  action  for  the  debt  so  proved^  The  proceedi* 
higt  under  the  first  commission,  to  which  the  defendant  bai 
aubmitted,  are  evidence  of  the  prior  bankruptcy,  withool 
proving  the  trading,  petitioning  creditor's  debt,  and  actnf 
bankruptcy'' :  And  the  certificate  under  a  second  commismi 
is  no  bar  te  an  execution  against  the  bankrupts  effects,  onLoi it 
appear  affirmatively,  that  his  estate  had  produced,  clear  aftM 
all  charges,  suflkient  to  pay  every  creditor  under  the  couHHlfi 
sion  fifteen  shillings  in  the  pound,  for  their  respective  debli^ 
Evidence  that  it  will  probably  produce  so  mufh,  is  not  sod 
cient'.  To  prove  that  the  defendant  who  pleads  his  htA^ 
ruptcy,  had  before  been  discharged  as  a  bankrupt,  after  aottM 
to  produce  the  former  certificate,  it  is  enough  if  witnesses  sMl 
they  were  employed  by  him  to  solicit  that  certificate ;  and  AM 
looking  at  the  entries  in  their  books,  they  have  no  doubt  it  WM 
allowed  by  the  Lord  Chancellor*. 

The  judgment  against  a  bankrupt^  under  the  above  circva 


•  15  East,  619.  Eut,  287.  I  B(M.  &  Pd.  467W  3  Eq 

^  3  MnJe  &  Sel.  78.  Rep.  195.  Kk^sfordv.  Trm^,  IL4 

<  3  ISsp.  Rep.  195.  Geo.  IIL  K.  B. 

^  16  Eait,  225.  aad  ise  s  Dutiif.  4  *  3  Canpb.  499. 
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moesi  is  getieral,  if  given  before  he  has  obtained  bis  certifi- 
te  under  the  second  commission ;  or  if  given  afterwards^  it 
ij  be  specialj  against  his  future  estate  and  effects,  with  the 
Eceptions  in  the  statute.  On  a  general  judgment^  the  plain- 
fit  teems  cannot  sue  out  a  special  execution  against  the 
lire  effects  of  the  bankrupt ;  such  an  execution  not  being 
ferranted  by  the  judgment*.  But  where  the  defendant^ 
'^g'  H^^^^  ^  warrant  of  attorney  to  confess  a  judgment, 
ftk  the  benefit  of  an  insolvent  act,  and  then  became  bankrupt 
d  obtained  his  ^certificate,  after  which  the  plaintiff  entered 
I  a  general  judgment,  and  sued  out  a  generai  execution 
jaiDsC  bis  effects ;  the  court  of  Common  Pleas  held  the  pro- 
ledingB  to  be  regular,  and  that  no  scire  facias  was  necessary 
( authorize  either  the  ju^^ment  or  execution ;  no  dividend 

t|)earing  to  have  been  made,  nor  any  goods*  taken  tinder  the 

« 

tecntion  more  than  the  plaintiff  was  entitled  to\ 

* 

Where  a  writ  o^  scire  facias  is  necessary,  as  where  the  judg- 
ieot  has  been  gfiven  more  than  a  year,  and  the  defendant  in 
M  mean*time  has  been  taken  in  execution,  and  discharged 
^  obtaining  his  certificate;^  the  scire  facias  should  state  the 
l%ment,  and  the  circumstances  which  make  the  defendant's 
tere  estate  and  effects  liable  to  satisfy  it,  as  that  he  was 
Ifere  a  bankrupt,  or  had  compounded  with  his  creditors,  &c. ; 
M  in  particular  it  is  necessary  to  aver,  that  the  bankrupt's 
Itte  had  not  paid  fifteen  shillings  in  the  pound  under  the 
MMid  commission,  at  the  time  of  suing  out  the  writ :  It  then 
Ittea,  that  the  defendant  has  become  seised  or  possessed  of 
fhe  estate  or  effects ;  and  commands  the  sheriff,  that .  he 
ftke  known  to  the  defendant,  to  appear  in  court  at  the  return- 
y,  to  shew  why  the  plaintiff  should  not  have  execution  of  the 
h%  or  damages,  to  be  levied  of  the  estate  and  effects^  where- 
the  defendant  hath  become  seised  or  possessed,  since  the 
itaining  of  his  certificate  under  the  last  commission,  except 


^  I  Dttrnf.  &  East,  8o«  *  Appeod*  Chap.  XL.  j  8a,  3.  and 

^  J  Bof.  ft  Pol.  x8^  ,  «ce  2  Saond.  ;».;.  h. 
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By  the  Lords'  act,  (32  Geo.  II.  c.  28.  §  17. 20.)  we  m 
remembei-*,  that  '^  notwithstanding  any  discbarge  obtains 
by  virtue  of  that  act,  for  the  person  of  any  prisoner,  ti 
judgment  obtained  against  every  such  prisoner  shall  co 
'^  tinue  and  remain  in  force,  and  execution  may  at  any  tin 
*'  be  taken  out  thereon,  against  the  lands,  t^neoients,  res 
*^  or  hereditaments,  goods  or  chattels  of  any  such  priiMme 
*'  other  than  and  except  the  nece^sary  wearing  apparel  $n 
'*  beddnig  for  himself  and  family,  and  the  necessary  tools  ft 
*^  the  use  of  his  trade  or  occupation,  not  exceeding  lOL  i 
**  value  in  the  whole,  as  if  he  had  never  been  before  arreatd 
*^  taken  in  execution,  and  released  out  of  prison.**  There  i 
also  a  similar  provision  in  the  statute  48  Geo.  III.  c  Hi 
for  the  discharge  of  debtors  in  execution  for  small  debti 
And  it  has  been  determined,  that  the  effects  acquired  by  t 
insolvent^  after  his  discharge  under  the  34  G^eo.  III.  cff 
are  liable  to  be  taken  in  execution  for  a  debt  due  before^ 

On  a  genera/ judgment,  *  obtained  against  a  defendant  befefi 
his  discharge  under  an  insolvent  act,  no  special  execution  en 
be  taken  out,  without  first  suing  out  a  scire  Jacia^.  An 
where  a  warrant  of  attorney  \%as  given  before  the  passiDK  I 
an  insolvent  act,  of  which  the  defendant  was  entitled  to  tak 
advant'cige  by  pleading  in  discharge  of  his  person,  &c.  it 
holden,  that  a  general  judgment  signed  by  virtue  of 
warrant  of  attorney,  after  the  defendant's  discharge,  wod 
not  warrant  a  special  execution  under  the  act'.  But  it  seto 
that  ill  this  case,  ^general  execution,  pursuing  the  judg^OMl 
would  be  regular;  and  that  a  scire  facias  is  unnecessary*. 

In  the  case  of  an  executor  or  administrator^  the  jqdgnMi 
against   him  is    either    upon    the    plainti^s    confMSiOD 


*  Jhti,  )S8.  Chap.  XL.  §  84. 

^  6  Durnf.  &  East,  36''>.  and  tee  8  '  i  Doraf.  ic  East,  79.  aad  let 

East,  5v   ^^^^    44  ^^^*  ^'^*  ^«  <^^*  Saund.  72   k.L 

j  63.  s^   ^^'  ^U*  ^'   '^S*  §  60    54  ^  Per  Cur.  H*  41  Geo,  UU  K. 

Geo.  III.  c.  aS.  §  S9-  ^^9  38B,  9.  3  Boi.  k  Ftal.  18 j.  C  P. 

^  z    Dornf.  &  Esft,    79,    Append. 


the  plea  -of  pletie  administravits  or  plene  administravU  pntUr^ 

far' the  debt  or  damages  and  costs^  to  be  levied,  as  to  the 

iMeor  in  part,  of  the  goods  of  the  testator  or  intestate^ 

liiich  shall  afterwards  come  to  the  hands  of  the  defendant 

to  be  administered ;   which   is  caHed   a  judgment  of  assets 

fmndo  acciderint :  or  it  is  after  a  verdict,  demurrer,  or  issue 

tf  nul  tiel  record^  or  by  confession  of  the  defendant,  or  nihil 

tcUt  for  the  debt  or  damages  and  costs,  to  be  levied  of  the 

goods  of  the  testator  or  intestate,  in  the  hands  of  the  defendant, 

if  he  hath  so  much  thereof  in  his  hands  to  be  administered, 

nd  if  nol,  then  the  costs  to  be  levied  of  his  own  proper 

^goodsP. 

I  .  in  the  first  case,  the  judgment  appears  to  be  founded  on 
^  opinion  of  the  court  in  Mary  Shipley^s  case^  where  it  was 
Ud,  th|tt  upon  a  plea  of  plene  administravitj  the  plaintiff  may 
1  have  judgment  for  his  debt  presently,  for  thereby  the  de- 
I  fsodant  confesses  the  debt ;  but  he  cannot*  have  execution, 
^JMtil  the  defendant  have  goods  o£  the  deceased,  when  he 
either  sue  out  a  scire  fadas^,  or  bring  an  action  of  deU 
the  judgment,  suggesting  a  devastavit:  And  though 
opinion  was  questioned  in  the  case  of  Dorchester  v.  Webb\ 
in  a  subsequent  case*  it  was  established,  and  has  «ver  since 
adhered  to.  So  in  debt  against  an  heir,  if  he  plead 
6y  descent f  the  plaintiff  may  have  judgment  pre- 
ly,  and  a  scire  facias  when  assets  descend'.  But  by  taking 
jfudgfrneni  cf  assets  quando  acciderint,  the  plaintiff  admits 
Ihat  the  defendant  has  fully  administered  to  that  time ;  and 
fterefore  on  a  scire  fadas,  or  action  of  debt  on  the  judgement, 
nggesting  a  devastavit,  the  court  will  not  allow  the  plaintiff 
|i  {^fse  any  evidence  of  effects  come  to  the  defendant's  hands 


•  4  Daraf.  &  Eatt,  648.  7  Dimf.  226.  i  S!d.  448.  x  Lev.  s86.  x  Vent. 

fc  Zsitf  359*  94*  $•    2  Keb.  6o6.    611.  djx*  666* 

^8Co«x34»  67X.   S.C..Hob«  X99,  8. P.  aod  le^ 

«  Append.  Chap.  XXn  $8x. .  7  Durnf.  &  East,  29, 

'Cro^Csr.  372.  !8£p,  13^ 

•Ndm  r.^sdlaad  oiherf,  ^  Sauod. 
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before  the  judginent\  And  for  the  same  reawn^  the  sch 
facias  on  a  judgment  of  assets  quando  acciderintf  must  on] 
pray  execution  of  such  assets  as  have  come  to  the  defendant 
bands  since  the  former  judgment ;  and  if  it  pray  execution  < 
assets  generally,  it  cannot  be  supported*".  Where*  upon 
suggestion  of  assets*  a  scire  facias  was  taken  out,  and  assai 
were  found  for  part,  judgment  was  given  to  recover  so  mnc 
immediately,  and  the  residue  of  assets  iufiUuro\ 

In  proceeding  upon  a  judgment  against  an  executor  or  ad 
ministrator,  after  verdict,  &c.  it  is  usual  for  the  plaintiff  ti 
sue  out  a  feri  facias  de  bonis  testatoris,  sif  S^c.  et  si  nan,  A 
bonis  propriiSf  according  to  the  judgmenf*;  upon  which  the 
sheriff,  if  he  cannot  execute  the  writ  according  to  its  tenor, 
either  returns  nulla  bona  generally,  or  nulla  bona  and  a  li^ 
vastavit  by  the  defendant.  On  the  latter  return,  the  plaiutiii 
we  have  seen',  may  have  execution  immediately  against  ths 
defendant,  by  capias  ad  satisfaciendum,  or  fieri  facias  A 
bonis  propriis :  But  on  the  former,  the  ancient  course  wai  to 
issue  a  special  writ,  for  the  sheriff  to  inquire  whether  the  ds* 
fendant  had  wasted  any  of  the  goods  of  the  deceased' :  kd 
if  a  devastavit  were  found,  and  returned  by  the  sheriff,  a  M* 
facias  issued  for  the  defendant  to  shew  cause,  why  the  plaiolif 
should  not  have  execution  de  bonis  propriis :  to  which  M^ 
facias  the  defendant  might  appear,  and  plead  plene  adiMt 
travi^.  But  now,  for  the  sake  of  expedition,  the  inquiry  aa^ 
^dre  facias  are  made  out  in  one  writ,  which  is  called  anaM 
fieri  inquiry;  reciting  the  judgment, ^riyaciM,  andretaff 
of  nulla  bona,  and  after  suggesting  a  devastavit,  commaodiig 
the  sheriff  to  cause  the  debt  or  damages  and  costs  to  be  ammI^ 
of  the  goods  of  the  testator  or  intestate,  if,  &c.;  and  iffiflt 
then  if  it  shall  appear  by  inquisition',  that  the  defendant  hfttl 


■  BaL  Ni.  Piri.  169.  •  Ties.  Bnv.  116,  17, 

^6  Doraf.  &  Eaft,   1.  and  ace  %  f  jiiOe,  io6x. 

SmacLaiQ.  (2).  ' Cro.  EUz.  859*  887. 
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Hied  the  goods  of  the  deceased,  to  give  notice  to  the  de« 
Bidanty  to  appear  in  court  at  the  return  of  the  writ,  to  shew 
MM  why  the  plaintiff  ought  not  to  have  execution  de  b(m%$ 
mpriu^ :  And  there  must  be  the  same  notice  of  executing 
icb  writ,  as  of  a  common  writ  of  inquiry^.  This  method 
(Twerer,  though  preferable  to  the  old  one,  is  seldom  pursued 
;  this  day ;  as  the  plaintiff  is  not  allowed  any  costs,  unless 
le  defendant  appear  and  plead,  or  there  be  a  joinder  in  de- 
nrrer :  and  therefore  it  is  more  usual,  on  the  return  of  uuUa 
M  to  the  fieri  faciasj  to  bring  an  action  of  debt  on  the  jndg- 
ent,  suggesting  a  devastavit. 


The  scire  facias^  upon  a  change  of  parties,  is  governed  by 
le  rule  laid  down  in  the  case  of  Penayer  v.  Braa^^  that  where 
new  person  is  to  be  benefited  or  charged  by  the  execution  of 
jidgment,  there  ought  to  be  a  ^citre  facias  to  make  him 
irty  to  the  judgment ;  but  where  the  execution  is  not  be- 
£cial  or  chargeable  to  a  person  who  was  not  party  to  the 
dgment,  a  scire  facias  is  uniiecessary.  On  this  rule  depend 
t  cases  of  marriage^  bankrtqptcy,  and  death :  and  first,  of 
^tBtriage. 

If  9L  feme-sole  obtain  judgment,  and  she  afterwards  marry 
sfere  execution,  there  must  be  a  scire  facias  for  husband  and 
ife,  in  order  to  execute  the  judgment.  And  in  a  modern 
tSK^  it  was  holden,  that  the  husband  cannot  have  execution 
k  the  costs,  on  a  plea  of  coverture  found  for  his  wife,  sued 
tAfeme  sole,  without  a  scire  facias ;  it  being  a  maxim,  that 
person  not  a  party  to  the  record,  cannot  be  benefited  or 
Wged  with  the  process,  without  a  scire  facias.     So  if  final 

^Thts.  Brev.  236,   &c.    LiL  EAU  ^  i  Ld.  Raym.  245.  i  Salk. 919,20. 

M.  Append.  Chap.  XL,  §  8o«  S.  C.  a*d  tee    s  hi9U   471.    %  Ldt 

^Oilb.Ca0^  9^  1  Sir.  23$.  623.  Raym.  768^ 

LiRaym.  1382.  8Mod%  }66.S.C.  tV^^S^J^ 
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jud^ent  be  given  against  a  feme  sole,  and  she  many  before 
execution,  there  should  regularly  be  a  sdrejacias  to  revive  it 
against  her  and  her  husband.  But  where  a  feme  sole  marries, 
after  interlocutory  judgment  against  her  upon  a  contract,  the 
plaintiff  may  proceed  to  judgment  and  execotion»  without 
joining  the  husband  by  scire  facias ;  and  a  capias  ad  Hitis^ 
faciendum^  following  the  judgment,  is  at  all  events  regular* 
though  the  plaintiff  had  notice  of  the  marriage  before^.  S« 
in  ejectment  against  a  feme  sole,  who  married  before  tria^ 
and  afterwards  verdict  and  judgment  were  given  against  her: 
by  her  original  name ;  the  court  of  King's  Bench  held,  ths 
it  was  regular  to  issue  an  habere  facias  possessionem  and  fi^ 
facias  against  her  by  the  same  name,  though  the  fieri  ft 
was  inoperative'^.  In  a  scire  facias  by  baron  and  feme,  upC2 
a  judgment  recovered  by  the  feme  dum  sohf  the  pjaintitf 
should  state  their  marriage^ ;  but  they  need  not  alledge  it  wL'S 
a  venue,  this  being  only  matter  of  surmise,  to  which  no  vepws 
is  necessaryS 

If  husband  and  wife  obtain  judgment,  for  the  proper  delH 
of  the  wife,  and  afterwards  the   wife  die  before  executi<Mi| 
the  husband  alone  may  have  a  scire  facias^  without  takiag  out 
administration*;  for  by  the  judgment,  the  nature  of  the  debt 
is  altered,  and  it  is  become  a  debt  to  the   husband^     So  if 
execption  b^a  awarded  to  the  husband  and  wife,  on  a  judgment 
obtained  by  the  wife  dum  sokif  for  her  own  proper  debt,  the 
husband  alone  may  have  a  scire  facias  after  his  wife's  death'; 
ibr  though  the  award  of  execution  does  not  alter  the  natare 
of  the  debt,  yet  it  alters  the  property,  and  vests  it  in  the 
husband  jointly  with  his  wife.    And,   in  like  manner,  if  jadg* 
(aept  be  obtained  against  a  feme  sole,    and  she  marryi  ^ 


ft  4  East,  px.  «Cro.  Eliz.  844.    i   Sid«  337«  ' 

>  3  Maule  Sc  Stl.  557.  Mod.  179. 

•  ApptDd,  Chap.  XL.  §  85.  87.  '  Bnt  see  3  Atk.  ai. 

'a  ^tr.   77$.   a  Ld.  Raym.  iso4i  >x   Salk.   xx6.   Carth«  41$.  C^ 

1  Barnard.  K.  B.  i6.  S.C.  and  fee  a  45 j«  SIun.68af  S«  C. 
If.  Blac.  X  4S.  7  Dunif*  &  Eait|  943* 
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tbeo  the  plaintiiF  sue  out  a  scire  facias  against  husband  and 

wife*i  and   have  judgment  quod  habeat  executionem  against 

both,  and  afterwards  the  wife  die,  the  plaintiff  may  sue  out  a 

um facias f  and  have  execution  against  the  husband^     But 

if  husband  and  wife  obtain  judgment  fur  n  debt  due  to  the 

wife  as  executrix,  and  then  the  wife  die  before  execution,  the 

imband  caimot  have  a  scire  facias  upon  the  judgment*;  for 

thoagh  he  was  privy  to  the  judgment,  be  shall  not  have  the 

thing  recovered,  but  it  belongs  to  the  succeeding  executor  or 

administrator'. 

Secondly,  of  bankruptcjf.    Whenever  the   defendant   has 

It  day  in  court  to  plead  it,  he  may   plead  the  bankruptcy  of 

tlie  plaintiff,  and  the  assignment  of  his  effects,  in  bar  to  his 

recovery,  or  to  his  having  execution  on  a  recognizance  of  bail, 

%c*.     But  if  the  plaintiff  become  bankrupt,  after  interlocutory 

md  before  final  judgment^  or  after  final  judgqaent  and  pending 

a  writ  of  error*,  his  assignees  may  proceed  to  final  judgment, 

or  affirmance  in  the  bankrupt's  p^me.     And  where  the  plaintiff 

became  bankrupt  after  judgment,  and  a  writ  of  error  allowed, 

il  was  determined  th^t  bis  assignees  could  not  sue  out  a  5Ctre 

ficias  in  their  own  iiamey,  to  compel  an  assignment  of  errors, 

but  must  go  on  with  the  writ  of  error  in  the  bankrupt's  name, 

till  judgment''.     It  was  foro^erly  holden,  that  if  the  plaintiff 

Wame  bankrupt  after  tiifal  judgment  or   affirmance,    and 

befor*?  execution,  the  ptssignees  must  have  sued  out  a  ^ctre 

/sejo^.     And  a  scire  facias  by  the  assignees  of  a  bankrupt^ 

itAtiog  that  be  became  bankrupt,  within,  the  true  intent  and 


'Append.  Chap.  XL.  j  86.  <  x  Duraf.  &  East,  631.  2  Durnf.  k 

^3  Mod.    186.    Cartk.  30.  Comb.  East,  45. 

'03«  8.  C.  "  X  Durnf.  St  East,  463. 

*  Cfo.  Car.  207.  227.  W.  Jon.  248.  '  1  Mod.  93.  i  Vent.  173.  S.  C.  and 
S^C.             -  •«€  2  Will.  372.  378.  2  Dornf.&  Eaat, 

*  See  farther,  at  to  the  inri/scias  CO  4S-  ^^^^  *  ''*^'  /^^^  iMtied,  upon  a 
^•nkgef  z&Lvnd.  J2.ij.  bankruptcy   happening    between   inttrf 

*  15  Eatty  622«  Itcttt^  aad  fioal  jttd|;iiieot. 
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meaning  of  the  statutes,  Sec.  and  that  his  effects  were  aft< 
wards  in  due  manner  assigned  to  the  plaintiffs,  was  deem 
sufficiently  certain ;  without  alledging  the  particular  requisii 
necessary  to  support  a  commission,  or  that  the  party  was  c 
clared  a  bankrupt,  or  his  effects  assigned  by  deed,  and  wil 
out  making  a  prefer t  in  curtd  of  the  deed  of  assignment*.  B 
where  the  plaintiff  became  bankrupt,  after  he  had  reviv 
the  judgment  by  scire  faciasj  the  court  of  King's  Bench  < 
dered  the  special  matter  to  be  entered,  to  entitle  bis  assign 
to  the  benefit  of  the  judgment  on  the  scire  facias^  wifbo 
bringing  a  new  scire  facias^ .  And  in  a  late  case%  where  tl 
plaintiff  became  bankrupt  between  interlocutory  and  fin 
judgment,  and  sued  out  execution  in  his  own  name,  tl 
court  refused  to  set  aside  the  proceedings'*. 

Thirdly,  of  death ;  which  may  be  considered  either  as 
happens  before,  or  after  final  judgment.  At  common  lai 
the  death  of  a  sole  plaintiff  or  defendant,  at  any  time  befo 
final  judgment,  would  have  abated  the  suit.  But  now,  I 
the  statute  17  Car.  II.  c.  8.  for  the  avoiding  of  nimecessa: 
suits  and  delays,  it  is  enacted,  that  ^  in  all  actions  persoM 
'^  real  or  mixed,  the  death  of  either  party,  between  ike  Mfdi 
'*  and  the  judgment^  shall  not  be  alledged  for  error  j  m 
^^  such  judgment  be  entered  within  tn)o  terms  after  the  vc 
^<  diet/*  This  statute  is  confined  to  verdicts^  and  does  n 
extend  to  cases  where  either  party  dies  after  interlocuto 
judgment,  and  before  the  return  of  the  inquiry*.  The  jud 
ment  upon  this  statute  is  entered  for  or  against  the  party, 
though  be  werealive^i  and  it  should  be  entered,  or  at  lea 
si<vned',  within  two  terms  after  the  verdict.  But  there  ma 
be  a  scire  facias  to  revive  it,  before  execution^ :  and  sac 
scire  facias,  pursuing  the  form  of  the  judgment,  should  b 


•  2  Durnf.  &  East,  4 J#  and  sec  Ap-  baniruplttf,  2  Saund.  72,  /. «. 

pond.  Chap.  XL.  j  88.  |  «  4  Taunt.  8B4. 

*>  5  Mod.  88.  '  I  Salk.  42. 

^  3  Durnf.  &  East,  437.  «  i  Sid.  385,  Bamcf,  %6u 

^  See  further,  as  to  the  scire  facUu  on  I  i  Wils,  302, 
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generals  as  on  a  judgment  recovered  by  or  against  the  party 
himself. 

By  a  subsequent  statute^,  it  is  enacted,  that  **  in  all  actions 
^  to  be  commenced  in  any  court  of  record,  if  the  plaintiff  or 
«  defendant  happen  to  die,  after  interlocutory  and  before  final 
^pifigtnent,  the  action  shall  not  abate  by  reason  thereof,  if 
**  nch  action  might  have  been  originally  prosecuted  or  main<«- 
^  tained  by  or  against  the  executors  pr  administrators  of  the 
^  party  dying  ;  but  the  plaintiff,  or  if  he  be  dead  after  such 

*  bterlocntory  judgment,  his  executors  or  adminirtrators, 
'^  shall  and  may  have  a  scire  facias  against  the  defendant,  if 

*  living  after  such  interlocutory  judgment,  or  if  he  died  after, 

*  then  against  his  executors  or  administrators,  to  shew  cause 
**  why  damages  in  such  action  should  not  be  assessed  and  reco- 
^  vered  by  him  or  them%  And  if  such  defendant,  his  execn- 
**  ton  or  administrators,  shall  appear  at  the  return  of  such 
"  writ,  and  not  shew  or  alledge  any  matter  sufficient  to  armst 
^  the  final  judgment,  or  being  returned  warned,  or  upon  two 
^  writs  of  scire  faciasy  it  be  returned  that  the  defendant,  his 
"  Uecntors  or  administrators,  had  nothing  whereby  to  be 
**  UttBoioned,  or  could  not  be  found  in  the  county,  sliall  make 

*  defianlt,  that  thereupon  a  writ  of  inquiry  of  damages  shall 
^  be  awarded ;  which  being  executed  and  returned,  judg* 
^  lom^t  final  shall  be  given  for  the  said  plaintiff,  his  execu- 
^  Un  or  administrators,  prosecuting  such  writ  or  writs  of 

Hht  facias^  against  such  defendant,  his  executors  or  admi- 
''  Bistrators,  respectively"*/'  This  statute  has  been  holden  not 
^  extend  to  cases  where  the  party  dies  before  interloontory 
Judgment ;  though  it  be  after  the  expiration  of  the  rule  to 
Pl^\  And  where  the  plaintiff  brought  an  action  against 
^^  defendants,  and  proceeded  to  outlawry  against  one,  anA 
^^t  on  with  the  action  against  the  other,  who  died  after 
^terlocutory  and  before  final  judgment;  the  court  of  Kin^-'s 


»mm 


*  8 &  9  W.  III.  c.iu§6,  •  I  Wils.  3 1 j.  but  sec  Barnes,  266, 

^  %aid.  Chap.  XL.  §  991&C. 
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Bench  held,  that  he  conld  not  have  a  scire  facias  agaiifst  bi 
administrator :  for,  notwithstanding  the  oatlawry,  the  actio 
remained  joint,  and  therefore  survived  jtgainst  the  other  dc 
fendant*.  It  should  also  be  remembered,  that  the  statat^  i 
expressly  confined  to  cases  where  the  action  might  original! 
have  been  prosecuted  or  maintained  by  or  against  the  ezeei 
tors  or  administrators  of  the  party  dying:  and  therefon 
where  the  plaintiff  in  an  action  for  a  Ubelf  died  after  interio 
eutory  judgment  signed  and  writ  of  inquiry  exeeoted,  ba 
before  the  day  in  bank,  the  court  of  Common  Pleas  bald 
that  final  judgment  could  not  be  entered  for  the  plaintiflF,  k 
the  damages  assessed,  the  suit  having  abated  by  his  death\ 

Where  either  party  dies  after  interloccTtory  judgment,  and 
before  the  execution  of  the  writ  of  inquiry,  the  scire  fada 
upon  this  statute  ought  to  be  for  the  defendant,  or  his  execo* 
tors  or  administrators,  to  shew  cause  why  the  damages  shooU 
not  he  assessed,  and  recovered  against  them^,  and  to  hear  diJ 
judgement  of  the  court  thereupon'' :  But  where  the  death  hip 
pens  after  the  writ  of  inquiry  is  executed,  and  before  fiul 
jndginent,  the  scire  facias  must  be  to  shew  isause  why  Ac 
damages  assessed  by  the  jury  should  not  be  adjudged  todN 
plaintiff,  or  his  executors  or  administrators*. 

The  judgment  upon  this  statute  is  not  entered  for  or  againsl 
the  party  himself,  as  upon  the  17  Car.  II.  but  for  or  againil 
his  executors  or  administrators^  And  where  the  defemfaul 
dies  after  interlocutory  and  before  final  judgment,  two  wrib 
of  scire  facias  must  be  sued  out  by  the  plaintiff,  before  he 
can  have  execution  ;  one  before  the  final  judgment  is  signed, 
in  order  to  make  the  executors  or  administrators  parties  ti 
the  record  ;  the  other  after  final  judgment  is  signed,  in  order 
to  give  them  an  opportunity  of  pleading  no  assets,  or  snf 


^  I  Maaleft  Sd.  24s.  •  t  Wilt.  243.  and  tee  1  Dant* 

^4T«uDt.  884*  ITsA*.  9flft.  4  jSmimI   ^    /•!.    kmat 
*  Lil.  Eot.  647, 

^6  Mod.  144.  ''xSaIk.4^ 


•  I  Wilt.  243,  and  tee  1  Damtft 
Ean,  388.  2  Sannd.  6.  {%).  Affi^ 
Chip*  XL^  §  91* 

t  *  5Ulk.  Mm. 
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er  matter  in  their  defence :  tor  it  would  be  unreasonable 
i  the  exeeutors  or  administrators  should  be  in  a  worse  situa- 
ii  where  their  testator  or  intestate  died  before  the  final 
j;meDt  was  signed,  than  they  would  have  been  in,  if  he  had 
I  afterwards^. 

Vhere  there  were  two  or  more  plaintiffs  in  a  personal  ac- 
1,  the  death  of  one  or  more  of  them,  pending  the  euitf  would 
nerly  in  some  cases  have  abated  it^.  But  now,  by  the  sta« 
^  8  &  9  W.  III.  c.  11.  §  7.  <<  if  there  be  two  or  more 
plaintiffs  or  defendants,  and  one  or  more  of  them  die,  if  the 
ause  of  action  shall  survive  to  the  surviving  plaintiff  or 
»laintifl&,  or  against  the  surviving  defendant  or  defendants, 
he  writ  or  action  shall  not  be  thereby  abated ;  but  such 
leath  being  suggested  upon  the  record,  the  action  shall 
iroceed,  at  the  suit  of  the  surviving  plaintiff  or  plaintift, 
igainst  the  surviving  defendant  or  defendant^/'  In  suck 
le,  if  the  death  happen  before  issue  joined,  it  should  be 
fgested  in  making  up  the  issue;  but  otherwise  it  need 
t  be  suggested  till  the  judgment  roll  is  made  up^.  And 
lere  one  of  two  plaintiffs  died  before  interlocutory  judgment, 
1  the  suit  notwithstanding  went  on  to  execution  in  the  name 
both ;  on  a  motion  to  set  aside  the  proceedings  for  this 
^ularity,  the  court  of  King's  Bench  permitted  the  surviv- 
i;  plaintiff  to  raggest  the  death  of  the  other  on  the  roll, 
d  to  amend  the  capias  ad  satisfaciendum^  without  payii^ 
tt.  But  as  no  new  person  is  introduced,  there  is  no  occa- 
n  for  a  sdre  facias  in  these  cases,  to  revive  the  judgment* 

Where  there  were  two  or  more  defendants,   and  one  of 
m  died  after  judgment^  and  before  execution,  it  was  for* 


^  8qr»  Bep.  266.    And  see  further,  u  249. 

^$Art  faaoi  on  the  death  of  aparty  *  AnU%  960. 

Vf  final  judgment,  %  Saund.  72.  m.  ^  i  Bur,  363.    Bamet,  469.    JxAe^ 

••  773- 

\  Orsi  Jac.  19.  Carter,  193.   3  Mod*  «  j  Durnf.  &  East,  j77« 
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merly  boldeQ%  that  the  plaintiff  was  put  to  his  scire  /aeia 
against  the  personal  representatives  of  the  deceased.     But  i 
was  afterwards  determined,  that  in  such  case  a  scire  /acit 
would  lie  against  the  survivor  alone,  reciting  the  death** ;  aii< 
he  could  not  plead  that  the  heir  of  the  deceased  had  assets  b 
descent,  and  pray  judgment  if  he  ought  to  be  charged  alone 
for  at  common  law,  the   charge  upon  the  judgment,  being 
personal,  survived"^ ;  and  the  statute  of  Westm.  2.  which  givsi 
an  elegit^  does  not  take  away  the  common  law  remedy  ;  wsi 
therefore  the  plaintiff  may  take  out  his  execution  which  wiy 
he  pleases''.     But  if  he  shouldi  after  the  allowance  of  this  writ, 
and  revival  of  the  judgment,  take  out  an  elegit  to  charge  tbe 
land,  the  party  may  have  remedy  by  suggestion,  or  else  by 
audita  querela*.     And  it  is  now  settled,  that  where  there  are 
two  or  more  plaintiffs  or  defendants  in  a  personal  actios,  wsi 
one  or  more  of  them  die  after  judgment,  execution   may  bs 
had  for  or  against  the  survivors,  without  a  scire  faciiait  But 
the  execution  in  such  case  should  be  taken  out  in  the  joiiit 
names  of  all  the  plaintiffs  or  defendants' ;  otherwise  it  wiB 
not  be  warranted  by  the  judgment^* 

• 
Where  there  is  only  one  plaintiff  or  defendant,  who  diei 
after  final  judgment^  and  before  execution,  a  sdire  facias  m>f 
be  had  by  or  against  his  personal  represeioitatives ;  and  npos 
the  death  of  the  party  against  whom  the  judgment  is  givcB, 
the  other  party  may  proceed  by  scire  facias  against  his  hnf 
and  tertenants.  In  ejectment  however,  the  original  partial 
being  merely  naminaly  there  is  no  occasion  for  a  scire  fnds$ 
after  the  death  of  either  of  them.  It  also  seems  to  be  unne- 
cessary, in  case  of  the  death  of  the  lessor  of  the  plaintiff  before 


*  Yelv.  208.  19s*    I  Ld.  Raym.  244.   i  Salk.  319* 
^  Append.  Chap.  XL.  $  9  j.  T.  Rajm.  Carth»  404.    Comb.  441,    j.ModfJ^S. 

26.  I  Lev.  30.    1  Keb.  92.  123.  8,  C.  Show.  402^  SX«  3  Salk.  319.  7  lb'* 

Carth.  106.  S.  C.  cited.  68.  S.  P. 

«  2  Saand.  51.  (4).  '  x  Ld.  Raym.  244.     i  Salk.  i^f 

*Id.iiuL  S.C. 

*  3  Bac.  Abr.  698.  4  Bac.  Abe.  419;  **  See  further,  u  to  the  idn/kda  ^ 
5  Moor,  367.  Noy,  150.  CaneTi  112.  lurvhonkift^  %  SiUB^  j%.  k  i% 
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on ;  for  he  is  not  a  party  to  the  jadgment  And  where 
of  possession  was  tested  in  his  life*tiniey  though  it  was 
aally  sued  out  till  after  his  death,  the  court  of  King'A 
held  the  execution  to  be  regular*.  If  the  real  detend-% 
after  judgment,  and  before  exeSution,  it  is  doubtful 
r  a  scire  facias  is  necessary ;  because  the  execution  is 
and  only,  and  no  new  person  is  charged** :  but  if  a 
cias  issue,  it  must  be  against  the  tertenants  of  the 
nd  the  heir  may  come  in  as  tertenant,)  and  not  against 
cutpr,  without  naming  him  tertenant^. 

personal  representatives  of  the  deceased  party  are  his 
»r  or  administrator;  or  if  there  be  more  than  one,  his 
>rs  or  administrators,  and  the  survivors  of  them :  an4 
cutor  of  an  executor  is  considered  as  the  representative 
first  testator.  If  any  of  the  executors  or  administra* 
3  feme  coverts,  their  husbands  must  be  made  parties 
wire/acias:  And  though  an  executor  or  administrator 
t  bankrupt,  yet  he  may  still  proceed  by  scire  facias  ; 
bankruptcy  does  not  affect  him  in  his  representative 
er.  But  the  administrator  of  an  executor,  claiming  by 
of  the  ordinary,  does  not  represent  the  original  testa- 
or  does  the  executor  or  administrator  of  an  adminis* 
epresent  the  first  intestate :  Therefore,  when  an  exe- 
lies  intestate,  or  after  the  death  of  an  administrator^  it 
(sary  to  take  out  administration  de  bonis  non,  or  of  such 
IS  are  left  unadministered% 

>mmon  law,  an  administrator  de  bonis  noriy  claiming  by 
ramount,  could  not  have  had  a  scire  fadaSf  or  other- 
oceeded  on  a  judgment  recovered  by  an  executor  or 
strator ;.  but  it  was  otherwise  in  the  case  of  a  judgment 


r«  1970*  .319.  S.C. 

BUf,Ch.  J.  %  Ld.  Raym.  808.        ^  x  Boa.  &  Pul.  310. 
Csr.  29$.  3x2.    Carth«a.   s        ^  Id.  ibid. 
U  i.Ld.  Raym.  669.     3  Salk. 
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recovered  against  an  executor  or  administrator*.  And  n 
by  the  statute  17  Car.  II.  c.  8.  §  2.  "  where  any  jadgn 
**  after  a  verdict  shall  be  had  by  or  in  the  name  of  any 
*'  ecutor  or  administrator,  in  such  case  an  administratoi 
^<  bonis  nan  may  sue  forth  a  scire  facias,  and  take  execu 
<'  upon  such  judgment."  On  this  statute  it  has  been  bol 
that  an  administrator  de  bonis  non  may  not  only  commend 
execution,  on  a  judgment  obtained  by  an  executor  or  admi 
trator,  but  may  perfect  an  execution  already  begun^  ! 
still,  if  an  executor  bring  a  scire  facias  on  a  judgment  or  rec 
nizance,  and  get  judgment  quod  kabeat  executionem,  and 
intestate^  the  administrator  de  bonis  non  must  bring  a  i 
facias  upon  the  original  judgment,  and  cannot  proceed  n 
the  judgment  in  the  scire  facias\ 

The  scire  facias  on   a  judgment  by  the  personal  n\ 
sentatives  states,  in  addition  to  the  judgment,  the  death  of 
testator  or  intestate,  as  the  court  have  been  informed  by 
person  suing  it  out,  who  is  described  as  his  executor  or  wi 
nistrator'^ :  If  the  writ  be  brought  against  personal  repra 
tatives,  it  states  that  the  testator  died,  having  made  the 
fendant  his  executor,  or  in  the  case  of  an  administrator, 
death  of  the  intestate,  and  the  g^ant  of  administration ; 
is  for  the  defendant  to  shew,  why  the  plaintiff  should  notli 
execution  of  the  debt  or  damages,  to  be  levied  of  the  gf 
and   chattels  which  wefe  of  the  testator  or  intestate  at 
time  of  his  death,  in  the  defendant's  hands  to  b^  administe 
&c^    In  a  scire  facias  on  a  judgment  recovered  by  ani 
ctttor,  tl\e  death  of  the  testator  need  not  be   expressly  i 
red*! 

Upon  the  return  of  nihil  to  a  writ  of  scire  foams  agi 


*  I  Rol.  Abr.  890.  W  JoA.  Ai4.Cn).  faaas  against  personal  wpwsenmif 

Car.  167.  S.C.  tiie  death  of  is  party  41/te* find  jn^ 

^  I  Salk.  323.  %  Saund.  6.  (i).  ya*«. 

*2Ld.Raym.  1049.  *  Append*  Gfaap^  XL.  ^  idbi 

A  Append.  Chap.    XL.    %  96,  &c.  ^05, 6. 

103, 4     And  ae^  further,  aa  to  the  uhre  f  x  Sir.  63 1.-  a  Ld.  Rayn.  139$. 
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Ae  personal  representatives,  the  plaintiff  may  have  a  scire  fa- 
tk$  against  the  heir  of  the  defendant^  either  alone  or  jointly 
with  the  tertenantSf  or  tenants  of  the  lands  whereof  the  de- 
faidant  was  seised  at  the  time  of  the  judgmeot,  or  at  any 
time  afterwards* :  But  where  judgment  is  had  against  one 
who  dies  before  execution,  a  scire  facias  will  not  lie  against 
Kb  heir  or  tertenants,  until  nihil  be  returned  against  his 
;  execQtors  or  administrators'' ;  and  as  the  heir  in  this  case  is 
[  duu^ged  as  tertenant%  the  plaintiff  can  only  have  execution  of 
a  moiety  of  his  land**,  even  where  he  pleads  a  false  plea*. 

'  In  ^  scire  facias  against  the  heir  and  tertenants,  the  heir 
r  cannot  object  that  the  scire  facias  ought  first  to  have  issued 
c' against  him^  But  it  seems  to  be  the  better  opinion,  that  the 
tertenants  alone  are  not  to  be  charged  until  the  heir  be  sum- 
Mned,  or  it  be  returned  that  there  is  no  heir,  or  that  the 
hath  not  any  lands  to  be  charged' ;  for  the  heir  may  have 
release  to  plead,  or  other  matter  in  bar  of  execution  :  and 
land  is  rather  to  be  charged,  than  the  land  of  the  terte- 
for  the  heir  shall  not  have  contribution  against  the 
naots,  as  they  shall  against  him  :  also,  if  theiieir  be  within 
I,  the  parol  shall  demur,  and  the  tertenants  shall  have  ad- 
itage  of  \t\ 

Where  there  are  several  defendants,  and  one  of  them  dies 
execution,  since  the  charge  upon  the  judgment  sm*vive3 
to  .the  personalty,  though  not  as  to  the  realty',  the  plaintiff 
have  a  scire  facias,  framed  upon  the  special  matter^  viz^ 
inst  the  survivor,  to  shew  why  the  plaintiff  should  not  have 
[ecation   against   him  of  his   goods   and   chattels,  and  of  a 
■oiety  of  his  lands,  and  against  the  heir  and  tertenants  of  the 

.  •  s  SawikL  7.  {4).  and  see  m/.  8.  (9).  'Cro.  Etiz.  896.  ft  Saund.  7ft. /I. 

pchc  definition  of  tertenanU.  <  2  Sauod.  8.  (8). 

^Carth*  xo7^  %  Saund.  y%.  o.p.  ^  Bac.  Abr.  tit.  Sein  /mat,  C  5* 

ift  J  Co.  in.  Cro.08r.  219$.  jxa*  Cro.Car.  29$.  %  Saond.  7«(4). 

'^  s  Saund.  7.  (4).  !  Ante,  1 136.  %  Saond.  $1.  (4). 
\  Cm.  Can  296.  Caith.  93. 
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deceased^  to  shew  why  the  plaintiff  should  not  have  executio 
of  a  moiety  of  the  deceased's  lands^  without  mentioning  an 
gooAs\ 

The  scire  facias  against  the  tertenants  is  either  genera 
against  all  the  tertenants^ .  without  naming  them :  or  spedoi 
setting  forth  their  names^.  But  if  a  plaintiff  undertake  fa 
name  them,  he  must  name  them  all ;  and  if  he  do  not,  those 
who  are  named  may  plead  in  abatements 

There  is  also  another  writ  of  ^eiVe  facias^  which  lies  agaiiMl 
tertenants,  upon  a  writ  of  error  to  reverse  a  fine  or  recoveirf 
This  writ  is  said  by  Lord  Holt  to  be  discretionary,  and  DOl 
siricti  Juris ;  but  yet  to  have  been  the  constant  and  usoa 
course  of  the  cour|^  and  therefore  not  to  be  departed  from* 
To  this  writ  the  tertenants  can  only  plead  a  release  of  erron 
to  defend  their  own  possession,  or  for  the  sake  of  purchaseiB 
but  they  cannot  plead  in  abatement  of  the  writ,  because  thsf 
are  not  parties  to  the  suit^  And  there  is  no  necessity  in  sod 
case,  for  a  sdre  facias  against  the  heir'* 


Having  hitherto  treated  of  the  writs  of  scire  facias  on  r 
cognizances  and  judgments,  in  what  cases  they  lie,  and  I 
and  against  whom  they  may  be  brought,  with  the  forms 
them,  distinctly ;  I  shall  now  consider  them  together,  ai 
shew  the  proceedings  thereon,  from  the  time  of  their  beii 
issued,  till  they  are  finally  determined. 

The  scire  faciaSf  in  the  King's  Bench,  is  made  out  by  t 


•Ctrth.  io5«    a  Saund.  ji.  (4).  72.  '.Caith.  1z1.8kin.273.  8*CL  1 1 

/k.  360. 

^  %  Salk.  60C.     I  Ld.  Raym.  669.  *2  Saond.  72.|l..94.  (i)« 

S.  C  and  ttt  2  Saund.  7.  (4).   Appeod.  ' Carth.  x  i x.  Skin.  273.  S.  C.  1 1 

Chap.  XL.  $  X079&C*  3S9f6o. 

^  Comb.  282.  2  Sauod.  7.  (4).  <  i  Bur.  4x2.  and  aee  a  Samid*  71 
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laintifTs  attorney  :  and  in  actions  by  bittf  is  signed  by  the 
gfner  of  tbe  writs  ;  but  in  actions  by  original,  it  is  signed  by 
e  filacer*.  In  tbe  Common  Pleas,  where  there  are  two  writs 
icire  facias,  the  first  is  made  out  and  signed  by  the  filacer ; 
it  the  second  is  made  out  by  the  plaintiff's  attorney,  and 
l^ned  by  the  prothonotary^. 

• 

A  scire  Jadas  on  a  recognizance  of  bail  in  the  action,  being^ 
original  proceeding,  must,  in  the  King^s  Bench,  be  brought 
Middlesex,  where  the  record  is ;  for  recognizances  in  this 
irt  are  not  obligatory  by  the  caption,  as  in  the  Common 
A^  but  by  being  entered  of  records  But  in  case  of  a 
ognizance  entered  into  by  bail  on  a  writ  of  error,  it  is 
),  that  if  it  be  entered  as  taken  at  a  judge's  chambers  in 
jeant^s  Inn,  the  scire  facias  may  be  sued  out  in  London^ 
d  in  the  Common  Pleas,  upon  a  recognizance  taken  in  Ser- 
fU's  Inn,  and  recorded  at  Westminster,  the  scire  facias  may 
brought  in  London  or  Middlesejf.  A  scire  facias  to  revive 
ndgment  by  or  against  the  parties,  or  their  personal  repre- 
tativesy  not  being  an  original  proceeding,  but  a  continua* 
I  of  the  former  suit,  must  be  brought  in  the  connty  wHere 
venae  was  laid  in  the  original  action^tbe  defendslnts  being 
posed  to  reside  in  that  county':  But  upon  a  return  of 
\l  to  the  writ  against  the  pei*sonal  representatives,  the  plain- 
upon  a  testatum,  may  have  a  scire  facias  against  tbe  heir 
tertenants  in  a  different  county'. 

*he  scire  facias  upon   a  recognizance  against  bail  in  the 
on,  where  tbe  proceedings  are  by  bill,  ought  to  be  tested 


B^.  TL  B.  S29«  54;.  ^  Hob.  19;.  Brownl.  69.  Moor,  883. 

Itrnes,  97.  Imp.  C.  P.  534,  5.  539.  S.  C.  Sty.  Rep.  9.  Aleyn,  12.  S.  C.   2 

,  Silk.  564. 600.  659.  6  Mod.  42.  Lutw*  1287.  Cas.  Pr.  C.  P.  3 1.  Baroes, 

f  Mod.  Z20, 2u  R.  £.  5  Geo.  II.  96,  7.  207.  2  Bhc  Rep.  768* 

;•  a«   K*  B.    X  Bar.  409.    5  East,  f  Hob.  4.  Yclr,  2 1 8    Cro.  Jac.  331. 

s  Sntth  R.  14.  S.  C.  S.  C.  R.  E.  5  Geo.  II.  reg.  3.  a.  K  B. 

Bfod*  290*  R.  E.  5  Geo.  IL  rtg.  *  Cro.  Car.  313.  CarUi.  lo^.  aod  see 

t^ B»  liL Eotii  520.  7 Dumf.  ti'EMh 28.  2 Saaod.  72.  jr. n 
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on  the  return  day,  or  by  original  in  the  King's   Bench 

Common  Pleas%  on  the  quarto  die  post  of  the  return  of  t 

capias  ad  satisfaciendum  against  the  principal^     Upon  a  yxi 

ment,  it  may  be   tested  at   any  time  after  the  judgment, 

first  day  of  the  term  to  which  it  relates :  And  it  may  be  anl 

dated,  even  in  term  time,  unless  where  it  issues  by  rule 

court"^.     In  the  King's  Bench  by  hill^  the  ^ctre  facias  is  xm\ 

returnable  before  the  king  at  Westminster^  on  a  day  certain 

and  where  there  is  but  one  writ,  there  need  be  only  ycmr  da; 

exclusive  between  the  teste  and  return  of  it%     But  every  sd 

facias  by  original^  in  that  court,  ought  to  \ivk\e  Jijleen  days  ii 

elusive  between  the   teste  and  return^;  and  should  be  mad 

returnable  on  a  general  return  day,  wheresoever,  8cc^.     In  th 

Common  Pleas,  the  scire  facias  is  returnable  before  the  kinjf 

justices  at  Westminster,  on  a  general  return  day  ;  and  wlier 

there  is  but  one  writ,  as  to  revive  a  judgment,  there  shod 

regularly  be  fifteen  days  between  the  teste  and  return,  i 

scire  facias,  it  has  been  said,  is  not  amendable;  and  therefor 

if  it  be  defective  in  the  teste  or  return,  or  vary  from  the  it 

cord,  &c.  the  plaintiff  must  move  to  quash  it**.     And  in  tb 

Common  Fleas,  he  may  move  to  quash  his  own  writ,  witboa 

paying  costs,  at  any  time  before  the  defendant  has  pleaded 

But  there  are  cases  in  the  books,  where  a  writ  of  scire  fatk 

has  been  amended  by  the  courts ;  not  only  where  it  was  \m 

on  the  face  of  it,  by  the  mistake  of  the  clerk,  but  also  for; 

variance,  where  the  defendant  had  not  taken  advantage  of  i 

by  pleading  nultiel  record^.    And  it  seems  to  be  now  settled 


•  Imp.  C.  P.  539.  II.  reg.  3.  a.  K.  B. 

^  6  Mod.  86.    8  Mod.  227.    a  Str.  *  2  Lil.  P.  R.  499.    3  Salk.  320. 

866.  aLd.Kaym.  156;.  S.  C.   R.  £.  Str.  146.   R.  E.  5  Geo.  II.  1^.3.1 

5  Geo.  TI.  reg.  3.  a.  K.  B.  K«  B. 

•  2  Salk.  599.  ^  I  Salk.  52.  i  Ld.  Raym.  182. 54! 
'2  Lil.  P.  R.  499,  &c.    R.  £    5  2Ld.  Raym.  1057.   x  Str.  401.  28B 

Geo.  II.  reg,  3.  a.  K.  B.   2  Ld.  Raym.  892.  x  165.  and  see  Baroet,  a6,  7.  IH 

141 7«  's**r'. 

•  4  Durnf.  &  East,  663.  and  see  R.  E.  *  Pr.  Reg.  418     Cas.  Pr.  C.  P.  109 
5  Geo.  II.  rcg.  3.  a.  K.  B.  Barnes,  43 t  .  S.  C. 

'  R.T.  8  W.  III.  a.    R.  E.  5  Geo.  ^  The  several  cases  on  this  subject  ut 


OF  SCIRE  FACIAS. 


1148 


that  the  power  of  amending  writs  of  scire  facias  against  haU 
ii  discretionary ;  though  the  court  of  Common  Pleas,  in  the 
aercise  of  their  discretion,  have  in  several  recent  instances 
refosed  to  amend  them^. 

The  scire  facias  being  sued  out,  is  delivered  to  the  sheriff; 
attd  if  the  bail  or  defendants  live  in  the  county  into  which 
the  writ  issues,  the  plaintiff  may  cause  them  to  be  summoned 
liereon ;  for  which  purpose  the  sheriff  will  make  out  his 
farrant%  a  copy  of  which  should  be  delivered  to  them,  or 
bey  should  have  some  notice  of  the  proceeding,  the  sufficiency 
i  which,  if  disputed,  must  be  determined  by  the  courts 
Pbe  bail  may  be  summoned  at  any  time  before  the  rising  of 
lie  court  on  the  return-day^ :  And  where  the  sheriff  returns 
we  fecif  the  court  will  not  enter  into  the  validity  of  the 
mnmons  upon  motion,  but  leave  the  party  to  his  action 
igainst  the  sheriff,  for  a  false  return''. 


On  the  return  day  of  the  ^ctre  facias  by  itff,  or  guarto 
(Off  of  the  return  by  original,  in  the  King's  Bench'  or  Com^ 
lum  PleasS  the  sheriff  may  be  called  upon  for  the  return  of 
t;  and  except  on  a  ^ctre  facias  against  the  heir  and  terte« 
ints,  he  either  returns  scire  feci^  or  nihil;  that  he  has  given 
otice  to  the  bail  or  defendants^,  or  that  they  have  nothing  by 
rliich  we  can  make  known  to  them' ;  or  that  he  has  g^ven 
lotice  to  one,  and  the  other  had  nothing^  &c.  On  a  scire 
hcias  against  the  heir   and  tertenants,  the  sheriff's  return  is 


oDected  in  aLd.  Raym.  1057.  and  see 
iSannd.  7%.  r.  Gas.  Pr.  C.  P.  74,  $. 
hnet,  $9.  S.  C.  Id,  4,  5.  3  Bos.  & 
NLayj.  9  East,  31;.  on/r,  271,  2. 

*3Bos.&Pul«32i.  2  New  Rep.  C. 
••  ift}.  but  ««dSr  anU,  271,2.  i  Taunt. 
III. 

^i^)peiid.Chap.  XL.  $110. 

*iBfac.Rep.837. 

'  X  East,  86.  and  see  i  Str.  644.  R. 
^SGeo.  n.  nr/.3.  {a).  K.  B.  but 


see  2  Durnf,  &  East,  757.  contra. 

*  2  Str.  8x3.  3  Bur.  1360.  i  Blac. 
Rep.  393.  S.  C.  And  for  the  subsequent 
pix)oeedings  on  writs  of  ttire  faaat  io 
general,  before  declaration,  see  2  8aand« 
72.  r.  X.  /. 

'Imp.  K.B.$40. 

'Imp  C.P.534. 

**  Append.  Chap.  XL*  $  xii. 

*/dL  JZI2. 

^  Id.^  113* 
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either  that  there  are  none%  or  that  he  has  warned  them 
appear:  In  the  latter  case,  if  the  writ  be  genera],  the  sher 
should  return  that  he  has  warned  certain  persons,  being  t] 
tenants  of  all  the  lauds  in  his  bailiwick,  describing  them; 
the  tenants  of  certain  lands,  and  that  there  are  no  others^ : 
return  that  he  has  warned  the  tenants  of  all  the  lands  gen 
rall)'^.  or  certain  persons,  tenants  of  lands  in  his  bailiwick 
being  insuffident. 


Where  the  sheriff  returns  nihiU  the  plaintiff,  in  the  King' 
Bench,  must  in  all  cases  sue  out  a  second  or  alias  writ  ( 
scire  facias^ ;  commanding  ti;e  sheriff,  as  before  he  was  com 
manded,  bic. :  and  if  upon    this   second  writ,  the  sheriff  ab 
return  nihilf  and  the  bail  or  defendants  do  not  appear,  thei 
shall  be  judgment  against  them^;  two  vifnls  being  deemc 
equivalent  to  'd  scire  Jcci^.     But  in  the  Common  Pleas,  if 
scire  facias  issue  u|>on    a  judgment   for  debt  and   damage 
against  the  defendant  himself,  who  was   party  and  privy 
the  judgment,  and  the  sheriff  return  nihil,  and  the  defeiidai 
make  default,  there  shall  be  judgment  against  him,  witbo 
awarding  a  second  scire  fadas^.     And  it  is  not  necessary 
give  notice  of  ^etVe  yaciVar^'^  to  the  bail;  it  being   their  dn 
to  watch  the  sheriff's  office,  where  they  are  lodged'.     It  ^ 
formerly  usual,  in  the  King's  Bench,  to  sue  out  both  writs 
scire  facias  together,  making  the  teste  of  the  second  as  if 
first  had  been  actually  returned'':  But  now,  there  is  a  rule 
court,  that  no  writ  of  alias  scire  facias  shall  issue,  until 
first  writ  be  returnable*. 


*  Append*  Chap.  XL.  §  ii6. 

^  Co.  Ent.  622,  3.  Off^  Brev.  278. 
^82.286.  Heme,  326.  Dalt.  Sher.  5^9. 
Append.  Chap.  XL.  §  z  1 7* 

*  Corth.  105. 

'2  Salk.  598*  2  Saund*  8.  (7)* 
«  2  lost.  472.  Cro.  Jac.  59.  8  Mod. 

227.  Say.  Rep»  121.    Append.  Chap. 

XL.  $  18.118. 

^  Dyer,  168.  172.  198.  201.  Yel?. 


112.  Sty.  Rep.  281.288.  323. 

s  See  I  East,  89.  4  East,  3 12« 

**  Dyer,  168.  a.  2  Inst.  47^,  2  J 
J99.  Com.  Dig.  tit.  PUaoer^  3  L. 

^  ^Uitoe  ▼.  H^allace  mmd  nmtker. 
of  Cawthorne,  M.  43  Gto.  111.  K. 

^  2  Salk.  569.  8  Mod.  227. 

'R.T.  8  W.m.  K.B.  12  ] 
87.  7  Mod.  40.96. 
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-  Where  there  are  two  writs  of  scire  faciaSf  the  second  shoald 
be  tested  on  the  return-day ,  or  by  arigincd,  in  the  King's 
Bench*  or  Common  Pleas^,  on  the  quarto  die  post  of  the  re- 
torn  of  the  first,  except  in  error^,  or  the  return-day  happen 
on  a  Sunday"*.  The  alias  should  be  made  returnable,  like 
the  first  writ^  on  a  day  certain*  or  general  return  day,  accord- 
ing to  the  nature  of  the  proceedings.  And  in  the  King's 
Bench  by  bill,  it  is  sufficient  if  there  be  fifteen  days  inclu- 
live  between  the  teste  of  the  first  and  return  of  the  second 
irrity  without  regard  to  the  number  of  days  between  the 
teste  and  return  of  each' :  But  by  original  in  that  court,  there 
Aoald  be^/^/l(6en'days  inclusive  between  the  teste  and  return 
of  the  alias,  as  well  as  of  the  first  writ  of  ^tre  facial.  In 
proceeding  against  bail  however,  in  the  Common  Pleas,  there 
need  not  be  j(£/2een  days  between  the  teste  and  return  of  each 
icire  facias ;  but  it  is  sufficient  if  there  be  fifteen  days  be- 
tween the  teste  of  the  first  and  return  of  the  second^.  Every 
vrit  of  ^etre  fojcias,  of  which  notice  is  g^ven  to  the  de- 
indants,  must  be  left  in  the  sheriff's  office,  f<mr  days  exclu- 
ihre  before  the  return^ :  And  where  there  are  two  writs,  the 
int  should  be  left  in  the  office  some  time>,  (generally  one 
dty«)  and  the  alias  four  days  exclusive  (which  must  be  the 
faff  four  days^,)  before  the  return;  and  the  sheriff  should 
indorse  on  every  such  writ,  the  day  of  the  month  it  is  left  in 
Jus  office',  fiutso  as  the  second  writ  of  scire  facias  be  filed 
10  proper  time  in  the  sherifi^s  office,  that  is  sufficient  to  war- 
imnt  proceedings  against  the  bail,  though  it  be  not  entered  in 


*  Imp.  K.  B.  540. 

*Inip  C.P.  S3S» 

«  IL  T.  8  W.  III.  a.  K.  B.  and  see 

4  Dursf.  &  East,  377. 
'  Dyer,  168.  a. 

*  a  Lil.  P«  R*  499f  &c. 

'  T.  Jon.  228.  2  Salk.  599.  Carth. 
468*  /Mod.  40.  8  Mod.  227.  2  Str. 
7IS5.  X139.  R.  T.  8  W.  III.  a.  tl,  E. 
5  Geo.  n.  rf/.  3.  a.  K.  B. 


c  R.  E.  5  Geo.  II.  reg.  3.  a.  K.  B. 

^  Lutw.  24.  Cae.  Pr.  C.  P.  114.  Pr* 
Reg.  377*. S«  C.  2  Blac.  Rep.  922. 

*  WiUlams  v.  Mason,  M.  4  Oeo.  II. 
K.  B.  I  East,  89.  {a).  R.  E.  5  Geo.  II. 
r/y.  3.  3  Bur.  1723.  4Bur.c439.  K* 
B.  Imp.  C.  P.  536* 

^  4  Durnf.  &  East,  583. 

'  R.  E.  5  Geo.  II.  ng.  3.  K.  B. 
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the  scire  facias  book  kept  by  the  sheriff,  which  is  merely  t 
private  book  for  his  own  convenienceN 

On  the  return  day  of  the  second  scire  facutSf  at  of  the  fint^ 
if  scire  feci  be  returned,  the  bail  are  absolately  fixed^;  sbA 
a  rule  must  be  given  with  the  clerk  of  the  rules  in  the  Kiag^t 
Bench,  for  the  bail  or  defendants  to  appear*:  which 
should  be  given  on  the  return  day  in  actions  by  IriUj  or 
actions  by  originaU  on  the  quarto  die  post  of  the  return 
the  second  scire  faciaSf  or  of  the  first,  if  sdre  feci  be 
turned"*;  and  expires  in  four  days  exclusive:  and  Sumdaji% 
not  a  day  within  this  rule,  though  an  intermediate  one*, 
the  Common  Pleas,  the  rule  to  appear  is  given  with  the 
thonotaries^;  and  in  that  court,  where  there  are  two  writi 
scire  faciaSf  there  must  be  a  rule  on  each  of  them, 
the  rule  expires,  the  bail  or  defendants  either  appear,  or 
default:  In  the  latter  case,  the  plaintiff  is  entitled  to  j 
ment%  or  rather  to  an  award  of  execution^  which  he 
sign  on  the  expiration  of  the  rule :  And  if  a  man  have  jo 
nient  for  damages  against  two,  and  sue  out  a  scire  ft 
against  both,  if  one  be  returned  summoned  and  make  de* 
fault,  and  the  other  have  nothing,  the  plaintiff  may  bt' 
execution  against  him  who  made  default,  for  the  wholtf. 
Bo  if  it  be  returned  that  one  of  them  is  dead,  he  shall  b« 
execution  for  the  whole  against  the  otheH^. 

Judgment  being  signed,  the    proceedings   in    scire  fc 
should  be  forthwith  entered  on  a  roll,  and  execution  awi 
ed :  The  entry  of  the  proceedings  is   either  against  bail', 
in  other  cases'":  And  iu  the  King's  Bench,  where  two  wrib 


*  3  East,  5  7o.  f  Com.  Dig.  tit.  Pleader^  3  L.  8, 9. 
^  JttUf,  ^76,  7.  and  see  1  East,  89.  4        ^11  East,  516. 

East,  312.  i  Bac  Abr.  tit.  jExeoKwn,  G« 

*  Append.  Chap.  XL.  $119.  ^  Id.  tiui. 

*  Imp.  K.  B.  529.  547.  <  Append.  Chap.  XL.  §  19, &c. 

*  II  East,  371.  "M  §  120,  &C.  and  tee  a  Stmi 
•Imp.C,P.S34,  J.                             7s.  X.  *. 
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m09  retamable  in  different  terms,  the  first  must  be  entered 
of  the  term  wberein  it  is  returnable ;  and  an  award  of  the 
second  is  sufficient,  without  setting  it  forth  at  large*.     In  the 
Common  Pleas^  if  there  be  two  writs  of  scire  faciast  return- 
able in  different  terms,  there  must  be  two  rolls,  one  of  the 
term    th*e  first  writ  was  returnable,   and  the  other  of  the 
term  the  second  is  returnable:  on  one    of  which   rolls,  the 
fint  writ  is  entered,  with  the  sheriff's  return  thereto,  and  an 
award   of  the  second  writ  only ;    and  the  other  roll,  whick 
begins  with  an  alias  prout  patet,  contains  a  copy  of  the  former 
ToU,  with  the  addition  of  the  return  to  the  second  writ,  and 
fte  entry  of  the  judgment  of  the  court^.     An  allegation  in 
t  declaration  with   a  prout  patet,  &c.  that  the  plaintiffs  by 
Ike  judgment  of  the  court  recovered  against  the  bail,  is  not 
|nved  by  the  production    of  the   recognizance  of  bail,  and 
IkB  scire  facias  roll,  which   latter  concluded  in  the  common 
km,  that  the  plaintiffs  have  their  execution  thereupon  against 
tbe  bail ;  for  this  is  an  award  of  execution,  or  at  most  a  judg- 
nent  of  execution,  and  not  a  judgment  to  recover*^. 

If  the  bail  or  defendants  appear  to  the  scire  facias,  which, 
IB  the  King's  Bench,  is  signified  by  delivering  a  note  in 
writing  to  the  plaintiff's  attorney ^  a  declaration  must  be  de- 
lirered,  on  four-penny  stamped  paper,  a  rule  given  to  plead 
and  a  plea  demanded,  as  in  other  cases%  In  the  Common 
Pleas,  the  appearance  is  entered,  on  a  pnecipe^  with  the  pro- 
tbonotaries' :  And  if  the  declaration,  in  that  court,  he  not  de- 
livered four  days  exclusive  before  the  end  of  the  term,  the 
defendant  will  be  entitled  to  an  imparlance\ 

The  declaration  in  scire  facias,  in  the  King's  Bench,  be- 
gins by  stating  that  the  king  sent  to  the  sheriff,  his  writ  close 


*  R.  E.  $  Geo«  IL  reg.  3.  a.  K.  B. 
^  Imp.    C.  P,   535.  541.    Append, 
duffc  XL.  §  34. 
«  It  East,  516* 

^  Append,  Chap.  XL.  §  28.  i29« 


*  R.  E.  5  Geo.  II.  n^«  3.  a«  K.  B. 
Imp.  C.  P.  541. 

'  Append.  Chap.  XL.  §  29*  130 

•  Imp.  C.  P.  52a.  535.  541. 
^  Id.  541. 
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in  these   words,  (setting  forth  the   writ  verbatim):  It  the 
states  the  plaintifF^s  appearance  at  the  return  of  the  wrk 
and  the  sheriff's  return   thereto;  and    if  he  return   nihil, 
contains  a  recital  of  the  mandatory    part  of  the  second  w^ 
of  ^CfVe  facias y  and  goes  on  to  state  the  plaintiff's  appearance 
in  like  manner,  at  the  return  of  that    writ,  and  the  sherifi 
return  thereto :  Then  follows  the  appearance  of  the  bail     4 
defendants;  and   the   declaration    against  hail  concludes,    h 
praying  execution  of  the  debt  or  damages  recovered,  by  Irill^ 
or  of  the   sum  acknowledged   by  .original^  according  to  tfae 
force,  form  and  effect  of  the  recognizance*;  or  upon  ^ijudg^ 
ment  after  a  year  and  a  day,  it  concludes  by  praying  exe- 
cution of  the  debt  or  damages  generally^;  or  against  execn- 
tors  or  administrators,  of  the  debt  or  damages,  to  be  levied 
of  the  goods  and  chattels  of  the  original  defendant,  in  their 
hands  to  be  administered"" ;  or  against  the  heir  and  tertenaDts, 
to  be  levied  of  the  lands   and   tenements  whereof  they  are 
returned  tenants,  or  which  have  descended  and  come  to  the 
heir  by  hereditary  descent  from  the  defendant,  according  to 
the  force,  form  and  effect  of  the  recovery"^.    In  the  Common 
Pleas,  the  declaration  begins  by  stating  that  the  sheriff  was 
commanded,  whereas,  &c.  (reciting  the  writ  of  ^cire  facias 
throughout) ;  after  which  it  proceeds  in  substance  as  in  the 
King's  Bench*.     A  declaration  in  scire  facias,  returnable  tbe 
last  return  of  a  term,  may,  in  that  court,  be  entitled  of  tbe 
same  term  generally^     And  it  is  usual  for  executors  and  ad- 
ministrators, in  declaring  on  a  scire  facias^  to  make  Viprofirt 
in  curid  of  the  letters  testamentary,  or  of  administration;  but 
it  may  be  inserted  either  in  the  middle,  or  at  the   end  of  the 
writ^ 

To  a  scire  facias  on  a  recognizance  or  judgment,  the  d^ 

\Appcnd.Chap.XL.  #30,  3i,t.  '3  Wile.  154.   2  Blac.  Rfp.  JS  S' 

^  Id.  §  131,  8cc.  S.C. 

«  Id.  §  140.  «Carth.  69.    i  Show.  6di  6  V^^ 

^  Id.  f  141.  i34«  7  Mod.  15.   and  ace  a  Saund.  ^ 
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sodant  may  plead  in  abatement  or  in  bar,  as  in  other  actions*. 
In  a  general  writ  of  scire  facias  against  the  heir  and  terte- 
ants,  if  some  of  the  tertenants  only  are  summoned,  they 
lay  plead  that  there  are  other  tertenants  not  named,  in  the 
ime  county,  and  prky  judgment  if  they  ought  to  answer 
uousque  the  others  be  summoned,  but  ought  not  to  pray  quod 
reoe  cassetur ;  for  the  court  ought  never  to  abate  the  writ, 
KDit  where  the  plain ti£F  can  have  a  better  writ^:  But  upon  a 
fecial  writ,  if  all  the  tertenants  are  not  named  in  it,  those 
vho  are  may  plead  in  abatement ;  for  there,  the  party  may 
lave  a  better  writ,  by  naming  them  all"^ :  And  it  seems  to  be 
I  good  plea,  that  there  are  other  tertenants  not  named,  in 
mother  county"*.  When  a  tertenant  is  summoned,  and  doth 
[iot  plead  that  there  are  other  tertenants,  not  summoned  or 
named  in  the  writ,  he  shall  never  afterwards  have  a  ^etre 
fiidas  or  audita  querela,  to  compel  the  others  to  contribute^ 
To  a  scire  facias  against  a  tertenant,  upon  a  judgment  in  debt^ 
IHT  other  personal  action,  the  defendant  cannot  plead  non-tenure 
^eraJly,  because  it  is  contrary  to  the  sherifTs  return ;  but 
)e  may  plead  a  special  non-tenure  in  such  case,  as  that  he 
Utt  only  a  term  for  years'. 

On  a  scire  facias  against  bail  in  the  action,  they  may  plead 
Ml tiel  record  of  the  recognizances  or  of  the  recovery  against 
lie  principal;  payment  by,  or  a  release  to  the  principal  or 
ail^ ;  or  that  the  principal  rendered  himself,  or  was  rendered 
y  his  bail,  before  the  return  of  the  capias  ad  satisfaciendumK 
l^hey  may  also  plead,  in  discharge  of  their  liability,  that 
here  was  no  capias  ad  satisfaciendum  sued  out  and  returned 


*2lniU47o.  ID  Mod.  112.  and  see  '2Salk.6ou    3SaIk.32i«   6  Mod. 

Stolid.  72.  /.  V,  u.  199.  226.  2  Ld.  Raym.  1253.  S.C«  and 

^  a  SalL  601.    6  Mod.  199.  226.  2  see  Bac.  Abr.  tit.  Scire  fttctas,  £•  Com. 

^  Raym.  1253.    3  Salk.  321.    S.  C.  Dig.  tit.  Pkader^  3  L.  ii. 

fiaood  8.(10.).  •  Tiif/. -ffrrv.  265.     , 

*ij  ibid.  ^  Sty.  Rep.  324.    i  Ld.  Raym.  157. 

a  Vent.  104.   Bac.  Abr.  tit.  Scire  Stat.  4  Ann.  c.  16.  f  12. 

*««*,  C.  5.  2  Saund.  8.  (10).  *  i   Ld.  Raym.   156,  7.    Heale^  v. 

*  Moor,  524.  2  Saund.  8.(10]^  Medleg^  M.  24  Geo.  III.  K.  B. 
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against  the  principal^ ;  and   if  there  be  a  void  vrvity  it  is  3 
none*^.    Bat  if  the  writ  be  merely  irregular^  as  if  it  was  sued  o% 
after  a  year  without  a  scire  focias^j  or  made  returnable  on 
day  out  of  term^  the  bail  cannot  take   advantage  of  them 
regularity  by   pleading^:    And  the  validity  of  a  fieri  Jac£t 
cannot  be  impeached  at  nisi  prius^  on   the  ground  that  tii( 
judgment  ought  to  have  been  revived  by  scire  facias,  or  tbal 
there  was  an    irregularity  in  the  return  of  the  writ*.    So 
while  the  judgment  against  the  principal  remains  in  force, 
the  court  will  not,    on  account  of  its  irregularity,  set  aside 
the  capias  ad  satisfaciendum,  or  other  proceeding  against  the 
bail:    But  where  judgment  was    irregularly  signed  againrt 
the  principal,  without  first  obtaining  the  usual  rale  for  jadg* 
ment,  and  the  plaintiff  proceeded  to  execution  ag^inrt  tlie 
bail^  after  procuring  a  return  of  nan  est  inventus  to  a  ca«  m. 
against  the  principal,  and  a  return  of  two  nihils  to  two  vrite 
of  scire  facias  against  the  bail,  the  court  of  King*s  Bench, 
upon  the  application  of  the  bail,  together  with  the  principd, 
held  that  they  were  entitled  to  be  released  from  such  judg- 
ment against  the  principal,  and  its  consequences  against  the 
bail ;  upon  an  affidavit  made  by  them,  that  they  had  no  no- 
tice of  such  judgment,  till  the  writ  of  ca.  sa.  issued  agabrt 
the  bail,  when  they  applied  to  vacate  the  proceedings^    The 
practice  of  the  court  however  is  pleadable,  where  the  merits 
of  the  case  depend  upon  it:  Therefore  where   bail,  sued  in 
scire  facias  upon  their  recognizance,  plead  that  no  ca.  10* 
was  duly  sued  out  returned  and  filed  against  the  principsli 
according  to  the  custom  and  practice  of  the  courts  to  wMA 
the  plaintiff  in  his  replication  shews  a  writ  of  ca.  sa.  issoe^ 
into  Middlesex  ;  it  is  no  departure  for  the  defendant  to  rejoin, 
that  the  venue  in  the  action  against  the  principal  was  laid  in 


■  Sty.  Rep.  2S1.  288.  324.  ^  Powell  Y.  Tyhr^  M.  28  Geo,  Dl 

*  3  Keb.  671.  6  Mod.  304.  K.  B. 

*  2  Ld.  Raym.  i096,  6  Mod.  304.        ^  4Campb.  58. 
Holt  90.  S.  C.  !  4  £^i  }io. 

«sBur.  1x87,  8. 
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mhUf  for  that  sustains  the  plea*.  If  the  priacipal  die, 
ifore  the  return  of  the  capi€is  ad  satisfaciendum,  this  will 
crate  in  excuse  of  performance,  and  the  bail  may  plead  it 
their  discharge^*  So  they  may  plead  that  a  writ  of  error 
It  sued  out  and  allowed,  after  the  issuing^  and  before  the 
nm  of  the  capias  ad  satisfaciendum  against  the  principal, 
as  to  avoid  proceedings  against  them  in  scire  facias  upon 
e  recognizance  of  bail,  prosecuted  after  a  return  by 
e  sheriff  of  non  est  inventus,  made   pending  such  writ  of 

Bot  it  is  not  a  g^od  plea,  that  the  principal  died  before  the 
Rung',  or  after  the  return*  of  the  capias  ad  satisfaciendum ; 
r  ihough  a  plea  that  the  principal  died  before  the  writ  issued^ 
\  eonclasive  if  found  for  the  defendant,  yet  it  is  not  so,  if 
nnd  for  the  plaintiff;  inasmuch  as  the  principal  might  still 
If e  died  after  the  issuing,  and  before  the  return  of  the  writ : 
od  where  the  principal  dies  after  the  return  of  the  capias  ad 
Hifaciendum,  this  will  not  discharge  the  bail ;  for  upon  the 
torn  of  nan  est  inventus,  their  recognizance  is  in  strictness 
ffeited;  and  though  a  render  afterwards,  and  before  the 
itom  of  the  scire  facias,  is  allowed^  yet  that  is  merely  ex 
vfuly  and  not  ex  debito  justituB^  and  therefore  cannot  b^ 
leaded'. 

Where  the  principal  died  after  a  capias  ad  satisfaciendum  re- 
medy and  before  it  was  filed,  the  court  of  King*s  Bench 
^  notion  would  have  formerly  stayed  the  filing  of  it.  In 
hxir  of  the  bail* :  But  in  a  late  case  it  was  holden,  that  if 


'  f6Batt,  39.  AntCy  733,4.  **  10  Mod.  267.  303^^- 

*i  Rol.  Abr,  336.  Cro,  Jac,  165.  •  la  Mod,   ixa.  236.  8  Mod.  31. 

Jon.  139.  Sty.  Rep.  324.  12  Mod.  i  Str.  511.  S.  C.  2  Ld.  Raym.  X4S3. 

K  10  Mod.  267.  R.  £.  5  Geo.  11%  2  Str.  yij.  S.  C.  Say.  Rep.   121.   % 

»3«  t»    Bat  they  cannot  plead  the  Wils.  67.  2  Tannt.  24.6. 

in^kl^and  certificate  of  their  prin«  ^AnU,%y^. 

iL  I  Bos.  k  Pul.  450.  (b).  2  Bos.  s  I  Lti.  P.  R.  183.  and  tee  R.  E. 

hL  45.  5  Geo.  II.  reg.  3.  a.  K.  B.  2  Cromp. 

'  1  East,  439.  88.  I  Rich,  Pr.  445, 
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the  principal  die  after  the  return  of  the  capias  ad'M 
faciendum^  and  before  the  return  is  filed,  the  bail  ore  fizi 
and  the  court  would  not  stay  the  filing  of  the  retam\  T 
plea  of  the  death  of  the  principal,  before  the  return  of 
eapias  ad  satisfaciendum,  the  plaintiff  in  his  replication  n 
set  forth  the  writ,  and  that  the  principal  was  alive  at 
return  of  it^ :  and  such  replication  must  conclude  with 
ayerment*. 

If  a  scire  facias  be  brought  on  a  judgment,  ibp  defend 
may  plead  nul  tiel  record  of  the  recovery^y  payment%  01 
release' ;  or  that  the  debt  or  damages  were  levied  on  a  j^ 
faciasFf  the  defendant's  lands  extended  for  them  upon 
elegU^f  or  his  person  taken  in  execution  on  a  capias  ad  sa 
faciendum\  But  it  is  a  rule,  that  the  defendant  cannot  pb 
any  matter  to  the  scire  facias  on  a  judgment,  which 
might  have  pleaded  in  the  original  action^.  If  the  scire  foi 
be  brought  against  an  executor  or  administrator,  he  may  ph 
pkfie  administravit^ ;  but  then,  the  judgment  being  entitled 
a  preference,  he  must  shew  in  what  manner  he  has 
ministered".  And  wher«^,  in  an  action  against  an  execol 
the  plaintiff  dies  after  interlocutory  and  before  final  judgmt 
the  defendant  cannot  plead  to  the  scire  facias  for  assessing 
mages,  a  judgment  upon  bond  against  his  testator,  and 


*  6  Durnf.  A  East,  284.«  jf nte,  iioj,  i   Salk.    2.  2  Str.  1043.    Cat/ i 

and  tee  2  Sauod.  72.  /.  v,  Hardw.  233.  S.  C.  Cowp.  72 /• 
^  Cartb.  4.  'For  the  form  of  a  replicatioo 

*2  Will.  65.  Doug.  58.  2  Durof.  &  award  of  execution,  in /ar#yiiciaf  a| 

£28t,  576.  an  executor,    who  pleaded   /kAmr  1 

'  Offl  Brev.  179.  AfoJ.  Int.  368.  nutravtt  firater,  for  the  fum  cod 

^  Stat.  4  AdOcC  i6.  §  12.  io  part,  and  for  the  residue  of 

.   '  3  Leiu  272*  quando  aeciderinU    tee   Append    < 

>4  Leon.  194.  Sav.  123.  Cro.  Car.  XL.   §   142.  and   for    the  form 

328.  Clift,  675.  judgment  for  the  plaintifF,  on  den 

^  Dyer,  299.  b.  i  Lev.  92.  to  a  plea  in  tcln  faciai  againtt  ai 

^Off.  £rev»  300.  z  Salk.  271.  Jlnte,  ecutor,ia  K.B.  BteU.  §  143. 

1067.  but  tee  I  Lutw.  641.  643.  *  1  Ld«  Raym.  3, 4. 

^  Cro.  Eliz.  283.  $88.    i  Sid.  182. 
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• 

IMfs  nltri/t ;  for  tbe  statute  never  intended  thai  the  ejteontor 
Aoald  be  in  a  better  situation,  as  to  tbe  assessing  of  damages 
ipoti  the  inquiry,  than  bis  testator,  who  cocdd  have  pleaded 
lothiog  but  a  release,  or  other  mattefr  in  bar,  arising  puU 
larrein  continuance^.  AH  pleas  and  demurrers  upon  writs 
4  scire  facias,  ought  to  be  delivered^;  and  all  issues  thereon 
Dade  up  by  the  attornies,  in  the  King*s  Bench*.  In  the  Common 
'lets,  pleas  and  demurrers  in  scire  facias  are  delivered,  as 
I  other  cases,  to  the  plaintiff's  attorney,  or  filed  with  the 
ffstbonc^tariea^ ;  and  issues  are  made  up  in  like  manner  by, 
nd  deHvered  to  the  attornies,  or  in  country  causes,  by  or  to 
he  agents  in  town^. 

Where  the  party  has  t,  release,  or  other  matter  which  he 
Iright  have  pleaded  to  the  scire  facias  in  his  discharge,  and 
bf  want  of  pleading  it,  execution  is  awarded  upon  a  scire  feci 
etened,  be  is  estopped  for  ever,  and  cannot  by  arny  tfieaMs 
ikB  advantage  of  that  matter'.  But  where  executreti  is 
irarded  on  two  nihik  returned,'  he  may  relieve  himself  by 
MKfa  querela^  though  n6t  by  writ  of  error^ :  And  i^h^v^  the 
196  is  clear,  and  the  application  recent,  the  CoMtisi  irilt  in- 
vpose  in  a  summary  way,  and  relieve  the  party  upon  mo* 
irni^,  iidthout  putting  him  to  an  audita  querela^    But  ihey 


*z  Salk.   315.  6  Mod.  14a.  S.  C.  tJ.  §  6* 

d  lee  a  Saund.  72.  v.  u.  But  quar^^  ^Anu^  712, 13. 

bther  the  interlocutory  judgment  io  *  Id*  764.  776. 

licaie  was  not  obuined  against  the  ^^.  N.  B.  164.  i  Salk.  ^3.  ^64.  i 

ntor,  and  he  dying,  the  ulrt  facial  WiU.  9B. 

led  against  his  executor  ?  s  Sty.  Rep.  £8i.  288.  323.  x  Salk. 

^Jhae^  713.  262.  4  Mod.  314.   S.  C.  i  Stt*.  197^ 

't  T.    12  W.  ni.  a.  K.  fi.  Jnie,  i  Maule&  Scl.  199. 

!•    For  the  form  of  the  islae  in  ^2  Ld.  Raym.  129$.  BtfMT,  977. 

$  fieias  against  bail,  see  Append,  i  Maule&  Sel.  199* 

^  XL.  i  35.  and  for  the  entry  of  »  For  the  wMtort  df th<J  rtdWdyBy  an* 

\    aod    award   of  execution»  &c.  dbtf  ^itfr^tf»for  ^liOifi'akid  hi  whstccasea 

•verdict,  see  id.  §  36.  and  for  an  it  lies,  and  in  whatnot,  abtt'tbe  jiro- 

fin  scire  facias f  on  an  extent  in  aid,  ceedings  theredli,  w^  %  SaunJ;  14^.  a. 

li( file  auignees  of  abankmpt,  see  (i).  iMf,  713.  764*  94^* 
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i¥ill  never  do  it,  where  the  fact  is  disputed* ;  or  there  hi 
been  a  long  acquiescence,  and  several  steps  have  been  take 
subsequent  to  the  award  of  execution^ ;  or  the  ground  of  n 
lief  is  such  matter  of  fact  as  may  be  proper  to  be  tried^ 

No  damages  are  recoverable  in  scire  facias^  for  delay  of  exi 
eution'*^  and  the  parties  were  consequently  not  entitled  t 
cosUTj  until  the  statute  8  &  9  W.  III.  c.  11.  ^  3.  by  whichj 
is  enacted,  that  '*  in  all  suits  upon  any  writ  or  writs  of 
faciasy  the  plaintiff  obtaining  an  award  of  execution  ai 
plea  pleaded,  or  demurrer  joined  therein,  shall  recover 
^'  costs  of  suit ;  and  if  the  plaintiff  shall  become  nonsuit, 
^'  suffer  a  discontinuance,  or  a  verdict  shall  pass  against  bii 
<'  the  defendant  shall  recover  his  costs,  and  have  ex4 
*<  for  the  same  by  capias  ad  satisfaciendum^^  fieri faciwf^ 
**  elegit  r  ^ith  a  proviso  that  the  statute  shall  not  extend 
executors  or  administrators^  This  statute  does  not  apply 
z.  scire  facias  to  repeal  a  patent,  prosecuted  in  the  name  of' 
king'.  And  it  has  been  adjudged,  that  no  costs  are  payi 
by  the  plaintiff,  on  moving  to  quash  his  own  writ  before  pi 
or  after  a  plea  in  abatement^ 

The  execution  in  ^ctVe  facias  is  governed  by  the  award 
ft.     After  judgment  against  the  principal,  and  award  of 
cution  against  the  bail,  the  plaintiff  may  sue  out  ex< 
against  either  of  them*".     And   though   in  the  case  of 
the  recognizance  be  to  levy  of  the  lands  and  chattels,  yet, 
the  King's  Bench,  execution  of  the  body  by  capias  ad 


»  2  Str.  1198*  '  7  Durnf.  '&  East,  367. 

^  Id.  1075.  ^^^  Pf«  C^P.  74.  109.  Pr. 

*  I  Salk.264.  78.   378.    Barnes,   431.  but  see  i 

*  3  Bur,  1791.  638* 

*  SedvUe  anie,  974.  (gj.  >  i  Str.  638.  and  see  a  Sannd. 
'  Append.  Chap.  XL.  §  48,  &c.  "  Cro.  Jac.  320,  and  see  Cob. 
t  Id.  37,  &c.  tit.  Bail,  R.  1 1, 
^  X  Str*  188.  3  East,  202. 
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Tiendum  is  good%  eren  as  against  bail  in  error^  by  the 
\e  of  the  court :  And  a  capias  ad  satisfaciendum  may  be 
1  out  against  bail,  without  any  fieri  facias^  or  return 
itta  hona"^.  But  it  is  otherwise  in  the  Common  Fleas ; 
e  no  capias  lies  against  the  bail,  but  the  plaintiff  must 
3ed  against  their  lands  and  chattels,  by  fieri  facias  or 
'.  according  to  the  terms  of  the  recognizance^  Therefore, 
e  the  sheriff,  having  taken  the  bail  on  9,  capias  ad  satis^ 
%dum  and  discharged  them,  was  sued  for  an  escape,  and 
laintiff  declared  for  it  in  deht^  with  a  count  for  money 
and  received,  the  court  of  Common  Fleas  ordered  the 
8  ad  satisfaciendum  to  be  set  aside,  and  the  count  for  the 
le  to  be  struck  out  of  the  declaration;  the  sheriff  paying 
osts  of  that  count,  and  of  the  application*.  If  the  plaintiff 
*ed  against  the  bail,  and  take  them  in  execution,  he 
)t  aftf'rwards  take  the  principal,  though  one  of  the  bail 
ne  bankrupt  and  be  discharged,  and  the  other  also  be 
arged  on  payment  of  five  shillings  in  the  pound,  but 
an  express  understanding  that  the  plaintiff  shall  be  at 
y  to  proceed  against  the  principal.  And  so  if  the  prin- 
be  in  execution,  the  plaintiff,  it  is  said,  cannot  take  the 
:  But  if  two  be  bail,  although  one  be  in  execution,  yet 


Kol.  Abr.  897.  I  Lev.  226.   3  Abr.  578.   tit.  ExeeuttoHf^  (G.  a.)  p!* 

186.    Append.  Chap.  XLII.  §  u  accord.    But  in  i  Sid.  107.  it  was 

c.  determined ,  that  if  execution  be  taken 

Str    822.  but  8ee  i    Rol.  Abr.  against  the  bail,  and  they  pay  part,  yet 

Salk.  286.  contra,  the  plaintiff  may  afterwards  take  exe- 

itr.  1139.  cution  against  the  principal  for  the  re- 

rer,   306.    Cro.  Jac.   4jo.   Lit.  sidue,  the  bail  being  prerioosly  set  at 

38.  X    Rol.   Abr.  897.  2  Danv.  liberty;   and  this  was  said  to  be  tlie 

)6    3  Salk.  286.    Troughton  v.  constant  practice  of  the  court,  and  that 

andanothcr^  hail  of  Hammerton  in  Htggen^t  case,  it   must  be  intended 

4herf  T.  49  Geo.  III.  per  Law  that  the  bail  were  in  custody:  and  see 

ust.  2  Taunt.  113,  14.  2  Marsh,  Cro.  Jac.   549.    i   Vent.  31J.  jtnte^ 

i.  187.  (a.)  1C67. 

larsh.  186.  «  Cro.  Jac.  320.  but  see  a  Jon.  75. 

Iaule&  Sel.  341.  Ittggen^t  Case,  2  Vent.  315.  2  Mod.  312.  2  Le?.  195. 

ac.  320.   2  Bulst.  68.  S.  C.  i  2  Bos.  &  Pul.  440.  semb.  contra. 
.br,  tit,  Execution,  (G.)  10  Vin. 
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theplaititifFmay  take  the  othei*:  and  the  Teeognisaiice  being 
joint  and  sereral,  the  execution  may  be  aeteral^  though  the 
9cire/aciM  was  joints 


*  Cro.  Jac  320.  Bac  Abr.  tiu  BttiMmi^   G.    Agih 

1 1  IjBf.  %%i.   X  Sid,  339«  S.  C.    xio8. 
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Pf  Writs  of  Errob,  and  Fjllsb  Judgment;  aiic2  <Ac 

Proceedings  thereon. 

A  WRIT  of  error  is  an  original  writ,  iiraiog  out  of  Chaii« 
eery,  and  lies  where  a  party  is  aggprieved  by  any  errot 
im  the  foundation,  proceeding,  judgment,  or  execution  of  a 
matf  in  a  court  of  record* ;  and  is  in  nature  of  a  commission 
p  the  judges  of  the  same  or  a  superior  court,  by  which  they 
[ve  authorized  to  examine  the  record,  upon  which  judgment 
given,  and  on  such  examination  to  affirm  or  reverse  the 
according  to  law^.  This  writ  is  grantable  ex  debito 
in  all  cases,  except  in  treason  and  felony*.  And  it  it 
that  wherever  a  new  jurisdiction  is  erected  by  act  of 
lent,  and  the  court  or  judge  that  exercise  this  jurist 
ion,  act  as  a  court  or  judge  of  record,  according  to  the 
of  the  common  law,  a  writ  of  error  lies  on  their  judg- 
its;  but  where  they  act  in  a  summary  way,  or  in  a  new 
different  from  the  common  law,  there  a  writ  of  errpt 
not,  but  a  certiorari^.  To  amend  errors  in  a  court  not  of 
1,  a  writ  of  fabe  judgment  is  the  proper  remedy  % 

The  writ  of  error  is  usually  brought  by  the  party  or  par* 
against  whom  the  judgment  was  given ;  or  it  may  be 
pht  by  a  plaintiff  to  reverse  his  own  judgment,  if  erro« 
I,  in  order  to  enable  him  to  bring  another  action^    But 


1 

*  CSs.  lit.  288.  b.    And  for  the  pro-  *  2  Salk.  504. 

in  general  on  a  writ  of  error,  '  i  Salk.  144*  263.  and  fee  3  Salk« 

s  Siafd.  igi.^to^.  148. 

^ a Bac.  Abr.  187.  i  Str. 607.  2  Ld,  'Co.  Lit.  288. b.  Fbfcli^, L. 4^4.  5 

1403.  8.  C«  Cai.  tmj^.  Hardw.  Blac,  Com.  406. 

^3  Bur,  1772. 
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the  defendant  is  not  allowed  to  bring  it  contrary  to  bis 
agreement,  or  that  of  his  attorney* :  Therefore  where  the 
fendants  have  agreed,  under  a  consolidation  rule^  not  to  b 
a  writ  of  error,  they  are  not  allowed  to  do  so,  though  i 
be  manifest  error  on  the  record^.  And  where  executors,  ags 
whom  a  scire  facias  had  been  sued  out,  to  recover  dam 
assessed  on  an  interlocutory  judgment  against  their  test: 
brought  a  wot  of  error,  after  the  testator's  attorney 
agreed  for  him  that  no  writ  of  error  should  be  brought, 
court  of  King's  Bench  on  motion  ordered  the  attorney  to 
pros  the  writ  of  error ;  for  the  scire  facias  was  merely  a 
tinuation  of  the  proceedings  in  the  original  action  ;  and  a 
testator  himself,  if  he  bad  lived,  coukl  not  have  brougl 
writ  of  error,  in  consequence  of  the  agreement,  so  nei 
could  his  executors%  But  a  consent  to  confess  -judgmen 
a  second  action,  with  a  stay  of  execution  till  a  writ  of  i 
be  determined  on  the  original  judgment,  does  not  prevent 
defendant  from  bringing  a  writ  of  error  on  the  second  j 
ment,  after  affirmance  of  the  first,  unless  it  be  so  expn 
in  the.rule^ 

If  an  action  be  brought  against  ^fenie  covert  as  v^feme 
and  she  plead  to  issue  as  Vifeme  sok,  and  judgment  be  [ 
against  her,  upon  which  she  is  taken  in  execution,  she 
her.  husband  must  join  in  bringing  a  writ  of  error  ;  for  c 
wise  the  husband  might  be  prejudiced  by  losing  the  so 
of  his  wife,  and  her  care  in  his  domestic  concerns,  and  he 
DO  other  means  to  help  himselP :  So  if  an  action  be  bn 
against  a  feme  covert  and  others,  they  may  all  join  wil 
husband  in  bringing  a  writ  of  error'. 

■ 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of 
to  reverse  a  judgment,  who  was  not  party  or  privy  t 


«  2  Dornf.  &  Eatt,  283.  e  i  Rol.  Abr«  748.    Sty.  Re] 

^iH.Bkc.ii.                   .  180. 

^  I  Durnf.  &  Eait,  388.  JinU,  1099.  '  <  Rol.  Abr.  748. 

^  2  BlacrRep.  780. 
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lecord,  or  prejadiced  by  the  jadgment^  and  therefore  to  re- 
ceiTe  advantage  by  the  reversal  of  it^.  Hence  it  has  been 
determioed^  that  if  there  be  judgment  against  the  principal, 
tid  also  against  the  bail^  the  principal  cannot  have  error  on 
tie  judgment  against  the  bail^,  nor  the  bail  on  the  judgment 
\  igainst  the  principal'',  nor  can  they  join  in  a  writ  of  error^ ; 
ibr  these  are  distinct  judgments,  and  affect  different  persons. 

-On  a  judgment  against  ^et;erar  parties,  the* writ  of  error 
iniist  be  brought  in  all  their  names%  provided  they  are  all 
firing,  and  aggrieved  by  the  judgment ;  for  otherwise  this 
Nioonvenience  would  ensue,  that  every  defendant  might  bring 
I  writ  of  error  by  himself,  and  by  that  means  delay  the 
pbmtiff  from  his  execution  for  a  long  time,  and  from  having 
iny  benefit  of  his  judgment,  though  it  might  be  affirmed  once 
roftener':  And  if  the  writ  of  error  in  such  case  be  brought 
yf  one  or  more  of  the  defendants  only,  it  may  be  quashed^ ; 
r  the  courts  will  give  the  plaintiff  leave  to  take  out  execu- 
icm'.  But  where  judgment  is  given  against  several  parties, 
bd  one  or  more  of  them  die,  the  writ  of  error  may  be  brought 
y  the  survivors^.  And  in  trespass  against  three,  if  there  be 
idgment  by  default  against  two  of  them,  and  the  third  plead 
i  bsae,  and  it  be  found  for  him,  the  two  only  may  bring  a 
rit  of  error;  for  the  party  in  whose  favour  the  judgment 


■  z  Bac.  Abr«  19J.  2  Sauod.  4$.  (6). 

I.  «• 

^  A  Bac«  Abr.  199.  i  Rol.  Abr.  748, 
Cio.  Car.  408.  and  see  Lil.  Edi.  3  78. 
Ithm  catet  there  cited. 
:  a.LcoD.  loi.  Cro.  Car.  408.481. 
E.     z  Ld.  Raym.  328.    Carth.  447*. 

a 

^  Palsn.  567.    Cro.  Car.  300.  408. 

6  Co*  ^5*  Cro.  Eliz.  648,  9.  S.  C. 
.▼•  4*  Cro.  Eliz.  89a.  S.  C.  Carth.  7, 
3  Mod*  134^  S.C.  iLd.  Raym.  71. 


151.  J  Mod.  16. 69.  Carth.  367.  Comb. 
354.  Holt,  54.  S.  C.  I  Ld.  Raym.  244* 
Carth.  404.  Comb.  441.  i  Salk.  319.  j 
Mod.  338.  S.C.  I  Ld.  Raym.  328*  z 
Ld.  Raym.  870.  i  Salk.  313.  S.  C.  6 
Mod.  40.  I  Str.  234.  2  Ld.  Raym., 
1403.  I  Str.  606.  8  Mod.  305.  316. 
S.  C.  2  Ld.  Raym.  1532.  Barnes,  202. 
Cas.  temp,  Hardw.  135.  6.  i  Wils.  88. 
3  Bar.  1792.  2Durnf.  5c  East,  737. 

f  Carth.  8.  and  see  3  Bur.  1789. 

f  Barnes^  202. 

!|Palm.tsi.    I  Str.  234. 
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ivas  given,  caonot  say  tbat  it  was  to  his  pinjadic^N    0o  if  t 

m 

writ  of  enH)r  be  brought  in  the  names  of  several  parties,  and 
any  one  or  more  of  them  refuse,  to  appear  and  assign  error% 
they  must  be  summoned  and  severed ;  after  which  the  writ  of 
error  may  be  proceeded  in  by  the  rest  alone*'.  And  where  % 
writ  of  e|fror  was  brought  in  the  names  of  two  executors,  and 
one  would  not  join  in  assigning  errors,  the  court  of  Kiog^i 
Bench  gave  the  other  time  to  assign  them,  till  there  could  be 
summons  and  |everance% 

Op  a  writ  of  error  brought  agi^ipst  two  executors,  one  oqly 
appeared^  and  sued  out  a  scire  facias  quare  exeaUionem  iio%  j 
upon  which  the  judgment  was  affirmed  for  both  execnton;  ^ 
and  upon  a  second  writ  of  error,  the  court  held,  that  a  sMI  I 
facias  quare  executionem  n»n  is  only  to  bring  in  the  plaintif  ^ 
iq  error  to  assign  his  errors;  and  as  he  came  in  upon  it,  sod  \ 
afsigned  his  errors,  he  waived  any  objeictioo,  aqd  admitted  th(  i 
one  ei^ecqtor  to  be  sufficient  to  call  upon  him  to  assign  then,  1 
apd  th^  court  are  not  to  presupie  that  the  other  executor  if  : 
ajive :  And  though  a  writ  of  error  by  one  alone,  upon  a  judf!9  ; 
mept  against  two,  be  pot  good,  yet  that  is  on  account  of  tJb 
ipconvenience  that  wopld  arise  from  a  perpetual  *  delay  of 
ejiecution,  if  eyery  defendant  might  bring  p  writ  of  error  by  '^ 
hi^iself ;  but  that  reason  does  not  bold  in  this  case,  where  tlv  ) 
executors  are  defendants  in  error,  and  not  plaintiffi»^ 

'  A  writ  of  error  lies  for  some  error  or  defect  in  substance, 
that  is  notaided)  ap^endabl^,  or  cured  at  common  law,  or  by 
some  pf  the  statutes  of  amendments  or  jtK)fails^.     Ad4  ^  Ua 
te  the  same  court  in  which  the  judgment  was  given,  or  la 
M-hich  the  record  is  removed  by  writ  of  error,  or  to  a  superior 


'  I  Lcf.  »ia    Hob.  fo.    I  Stt-.  683.  S.  C.    6  Mod.  40.    1  Str.  234.    Cat. 

a  Str.  892    1110.    Cowp.  49$.    z  Blac.  temfi,  Hardw.  235,6. 
Rep.  1067.  but  tee  Sty*  Rep.   190.    3        '3  Sir.  783. 
Salk.  •46.  temh  contra,  '  3  Bur.  1789. 

^  Tel?.  4.  Cro.  EUz.  892.  S.  C.  Cro.        «  Antit  q\<H  &c- 
Jac.  1x7.    Carth.  7,  8.    3  Mod.  134. 
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Art.  If  a  judgment  in  the  King's  Biench  be  erroneoqs  in 
Ittter  oi  fact  only,  and  not  in  point  of  law^  it  may  be  re** 
ned  in  the  game  conrt,  by  writ  of  error  coram  nohi$j  or 
a  eorqm  iiohis  regidenP^ ;  io  called,  from  its  being  founded 
the  record  and  process,  which  are  stated  in  the  iiprit  to  re- 
lin  in  the  court  of  the  lord  the  king,  before  the  king  him- 
f :  as  where  the  defendant,  being  under  age,  appeared  by 
omey,  or  the  plaintiff  or  defendant  was  a  married  woman 
the  time  of  commencing  the  suit,  or  died  cbefore  verdict, 
interlocutory  judgment ;  for  error  in  fact  is  not  the  error 
the  judges,  and  reversing  it  is  not  reversing  their  own 
Igment^.  So  upon  a  judgment  in  the  King's  Bench,  if 
3re  be  error  in  the  process^  or  through  the  default  of  the 
fks^  it  may  be  reversed  in  the  same  court,  by  writ  of  error 
nam  nohis^ :  But  if  an  erroneous  judgment  be  given  in  the 
iig*s  Bench,  and  the  error  be  in  the  judgment  itself,  and 
^  in  the  process,  a  writ  of  error  does  not  lie  in  the  same 
\fft  upon  such  judgment^  In  the  Conmion  Pleas,  the  re- 
rd  and  process  being  stated  to  remain  before  the  king's 
tices,  the  writ  is  called  a  writ  of  error  coram  vobU,  or 
a  coram  vobis  resident 

If  a  writ  of  error  returnable  in  the  King's  Bench  abate, 
or  removal  of  the  record,  by  death  or  otherwise*,  or  be 
uhed  for  any  other  fault  than  variance^  error  coram  nobie 
I  in  the  same  court  to  which  the  record  is  removed :  But 
nserly,  if  there  had  been  a  f:ariafice  between  the  record 
1  the  writ  of  error,  the  record  not  being  removed,  there. 
8^  have  been  a  new  writ' ;  which  is  also  necessary,  and 
y  be  had  after  the  nan  pros  of  a  former  writ  of  error,  before 


Append.  Chap.  XLI.  $  a*  3*  891.  S,  C.    Goclb.  37$.    Latch,  198. 

g  Rq1«  Abr«  747*    Cro.  Eliz.  105,  S.  C.  Cro.  C^r,  575. 
Sid.  208.  3  Salk.  145,61  7«       .  '  I  Ld.  Raynu  iji.  Carth.  367.   $ 

I   Rol.  Abr.  746,     F/N.B.  ax.  Mod.  16.  69.  S.C.  i  Sir.  606.    a  Ld. 

Ik  i8i.  Raym.  i4Q3«  8  Mod.  305.  5i6«  S.C. 
t  Holt  Abr.  74$.  '  Grodb.  375.  but  see  ttat*    5  Geo. 

/dm  753.     Yel?.    6.     Cro.  Eliz.  L  c.  13. 
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the  removal  of  the  record\  And  error  coram  nobis  lies  not  i 
the'King^s  Bench,  after  an  qjfftrmance  in  that  courts  or  in  th 
Exchequer  chamber*".  Neither  does  it  lie,  for  error  in  factt  i 
the  Exchequer  chamberS  or  House  of  Lords  ;  for  the  recort 
is  not  remeved  thither,  but  only  a  transcript ;  and  it  is  saidt 
be  beneath  the  dignity  of  the  House  of  Lords,  that  being  th 
supreme  judicature,  to  examine  matters  of  fact% 

For  the  error  or  mistake  of  the  judges,  in  point  of  laWf  i 
writ  of  error  lies  to  the  King^s  Bench,  from  the  Commoi 
Fleas  at  Westminsler^f  and  from  all  inferior  courts  of  recort 
in  England^j  except  in  London^,  and  some  other  places ;  an^ 
after  judgment  given  thereon,  a  second  writ  of  error  may  be 
brought^  returnable  in  the  House  of  Lords  :  but  error  lies  nyl 
from  an  inferior  court  to  the  Common  FleasL 


In  LondoHf  a  writ  of  ^rrot*  liek  from  the  sheriffs  courts,  to 
the  court  of  hustings  of  Common  Pleas ;  and  from  the  coart 
oT  hustings,  whether  of  Common  Pleas  or  pleas  of  landiUid 
also  from  the  law  side  of  the  mayor's  court,  to  a  court  of  ap 
peal  held  before  commissioners  appointed  under  the  greit 
seal,  and  from  thence  immediately  to  the  House  of  Lords^. 
n  also  seems,  that  (he  appeal  against  decrees  made  on  the 
equity  side  of  the  mayor's  court,  is  immediately  to  the  House 
of  Lords'. 

On  a  judgment  given  in  the    Cinque  ports,  no  writ  of  er- 

«  

ror  lies  in  the  King's  Bench  or  Common  Pleas ;  but  by  custofflf 
such  judgment  is  examinable  by  bill,   in  nature   of  a  writ  of 


•  Bro.  Abr.  tit,  Error^  pi.  121.  lo        «  Append.  Chap.  XLI.  §  6. 
\1n.  Abr.  16.  pi.  11.  3  Salk.  146.  **  2  Bur.  777, 

''aStr.  949.  975.  I  Salk.  337.  «^.        'Fincb,  L.  480.    Cro.  EIiz«  26. 3 

coBira,  ^\^c  i  Com  •411* 

•  I  Str#  690.  ^  £mcnott,  Dn  the  City  Courti,  a;.  7^* 
•*  1  Rol.  Abr,  75St  Com.  Rep.  597.  97.  »  Bac.  Abr.  215. 

•  3  Salk.  1 45, 6.  J  Emerson,  on  the  City  CourU,  86. 
^  4  Inst.  22* 
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•  •  •  ■ 

Jnror,  before  the  lord  keeper  or  warden  of  the  Cinque  portSf 
it  his  court  of  Sliepway*.  So  if  a  judgment  be  given  in  the 
!oart  of  Stannaries,  in  the  duchy  of  Cornwally  for  any  matters 
oochiiig  the  stannaries^,  no  writ  of  error  lies  upon  this  in  the 
|jDg*s  Bench  or  Common  Pleas ;  but  an  appeal  to  the  warden 
f  the  Stannaries,  and  from  him  to  the  prince  of  Wales,  and 
rheo  there  is  no  prince^  to  the  king  iu  councils 

A  writ  of  error  lies  at  common  law  in  the  Ring's  Bencli^ 
ipon  a  judgment  in  a  county  palatine ;  for  though  these  are 
aperior  courts,  and  have  jura  regalia^  yet  their  jurisdiction  is 
lerived  from  the  crown"*.  And  by  the  34  &  35  Hen,  VIII.  c 
tt.  §  1 13.  and  I  W.  &  M.  c.  27.  errors  in  judgments,  iu  pleas, 
eal  mixed  and  personal,  before  the  justices  in  their  great 
essions  in  Wales,  shall  be  redressed  by  writ  of  error,  in  the 
img^s  Bench  in  England. 

At  common  law,  no  writ  of  error  lay  on  a  judgment  from 
lie  King's  Bench,  except  in  parliament ;  by  which  means  the 
object  was  often  disappointed  of  his  writ  of  error,  either  by 
lie  not  sitting  of  parliament,  or  by  their  being  employed  in 
piblic  business,  when  they  did  sit*.  To  remedy  this,  it  was 
Bacted,  by  the  statute  27  Eliz.  c.  8.  that  ^^  where  any  judg^ 
^  ment  shall  be  given  in  the  King*s  Bench,  in  any  action  of 
^  debt,  detinue,  covenant,  account,  action  upon  the  case,  eject- 
^  ment,  or  trespass,  Jirst  commenced  there,  other  than  such 
^  only  where  the  Queen  shall  be  party,  the  plaintiff  or  defend- 
^  ant,  against  whom  such  judgment  shall  be  given,  may,  at 
^  his  election^,  sue  out  of  the  court  of  Chancery,  a  special  writ  of 
^  error,  directed  to  the  chief-Justice  of  the  King's  Bench,  com^ 
^  manding  him  to  cause  the  record,  and  all  things  concerning 


*  4  last.  224.  tit.  Stannarus* 

*  3  Bnlst.  183.  *  I  Rol.  Abr.  745.  4  Inst.  214.  218. 
*i  RoL  Abr.  74;.  and  see  3  Blac.  223. 

C^nn.  80.   I  Bac.  Abr.  tit.  Courts  of  the  *  %  Bac.  Abr.  212. 

f^fMlrieij  and  Jacob's  Law  Dictionary,  f  3  Salk.  147. 
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^  the  judgment,  to  be  brought  before  the  justices  <rf  the 
'<  mon  bench,  and  barons  of  the  Exchequer,  into  the  I 
^\  qner  chamber,  there  to  be  examined  by  the  said  ji 
^  and  barons ;  which  said  justices,  and  such  barons  as  ; 
<<  the  degree  of  the  coif,  or  six  of  them,  shall  have  full  | 
**  and  authority  to  examine  all  such  errors .  as  shall  I 
*^  signed  in  or  upon  any  such  judgment,  and  thereupon 
^'  verse  or  affirm  the  same,  as  the  law  shall  require,  othei 
^'  for  errors  concerning  the  jurisdiction  of  the  court  of  i 
^  Bench,  or  for  want  of  form  in  any  writ,  return,  plain 
'<  declaration,  or  other  pleading,  process,  verdict,  or  pre 
ing  whatsoever ;  and  after  the  said  judgment  shall  I 
firmed  or  reversed,  the  said  reconi,  and  all  thingpi  coi 
^^  ing  the  s^me,  shall  be  brought  back  into  the  Ring's  B 
^  that  further  proceeding  may  be  had  thereupon,  as  we 
**  execution  as  otherwise :  But  such  reversal  or  affirn 
*'  shall  not  be  so  final,  but  that  the  party  grieved  sbal 
^^  may  sue  in  the  high  court  of  Parliament,  for  the  fc 
^  and  due  examination  of  the  said  judgment,  as  was 
^  usual  upon  erroneous  judgments  in  the  court  of  C 
«  Bench." 

This  statute  is  confined  to  the  particular  actions  enumc 
therein ;  and  does  not  extend  to  actions  of  replevin%  res< 
scandalum  magnatum^^  ravishment  of  ward*',  or  scire  j 
against  bail*,  &c. :  In  these  actions  therefore,  error  ^il 
lie  in  the  Exchequer  chamber,  but  must  be  brought  it 
liament.  In  scire  facias  on  a  judgment,  against  the  par 
his  executors,  it  seems  that  error  lies  in  the  Exch 
chamber,  tarn  in  reddiiione  jtidicii^  qaam' in  adfudicatione  t 
tionuF;  but  not  upon  an  award  of  execution  only'.     Errc 


•  2  Rol.  Rep.  434.  c  Yelv.  157.  Cro.  Jac.  171.0 

*  Moor,  694.  Cro.  Jac.  171.  a86.  300.  W.  Jon.  325.  i  Ld. 
«  Cro.  Car.  14a.  W.  Jon.  194.  Ley>  98.  but  see  Cro.  Eliz.  730.  cmkm 

82.  S.  C.  I  Sid.  143.    i  Vent.  49.  %  '  Cro.  Car.  a86,  464,  i  Ld. 

Ld.  Raym.  9 J4«  98. 

'  2  Rol.  Rep.  134.  '2  Str.  1 102.  Andr.  28 7.  S.C 


09  fift&OR.  1165 

ielf  Imng  examinable  in  the  King's  Bench,  cannot  legally  be 
iMgned  in  the  Exchequer  chamber* :  yet  if  a  release  of  errors 
le  pleaded  in  that  court,  they  may  try  it,  and  award  a  vesire, 
lider  tiie  seal  of  the  court  of  Exchequer\ 

We  have  already  seen,  that  a  writ  of  error  does  not  lie  in 
Is  Exchequer  chamber,  upon  a  judgment  of  the  Ring's 
Heneb,  in  an  action  commenced  by  original  writ ;  because  it 
I  not  irst  commenced  in  the  Ring's  Benchj^  bnt  is  founded 
ipOD  the  original  writ  issuing  out  of  Chancery^  And  for  a 
imilar  reason,  a  writ  of  error  lies  not  in  the  Exchequer  cham- 
lifer,  upon  a  judgment  affirmed  on  error  in  the  Ring's  Bench, 
Mt  most  be  brought  in  the  House  of  Lordi'.  So  where  a 
W^pneht  of  the  Ring's  Bench  was  affirmed  in  the  Exchequer 
dkimber,  upon  which  the  plaintiff  sued  out  a  scire  facias  in 
^  Ring's  Bench,  and  had  an  award  of  execution,  and  after- 
Midi  the  defendant  brought  a  writ  of  error  in  the  Exchequer 
Almber,  lam  in  reddilione  judiciif  quam  in-  adjucaiione  execu^ 
KoKMb  the  court  held  that  this  writ  of  error  did  not  lie, 
nd  was  no  supersedeas  of  execution*.  But  notwithstanding 
ftat  part  of  the  statute  which  excepts  actions  where  the  Queen 
■tttJl  be  party,  it  has  been  holden  that  a  writ  of  error  lies  in 
tk  Exchequer  chambw,  upon  a  judgment  in  an  action  of  debt 
fi  tam^  upon  the  statute  of  usury'. 

IVom  proceedings  on  the  law  side  of  the  Exchequer  in 
Bytau^  a  writ  of  error  lies  into  the  court  of  Exchequer 
Bkonber,  before  the  lord  chancellor,  lord  treasurer,  and  the 
jidges  of  the  court  of  Ring's  Bench  and  Common  Pleas'  }  and 
«^  thence  it  lies  to  the  House  of  Peers'* :  But  against  decrees 


^1  Uv.  $ti  I  Ywu  S07*  %  Mod.       *  t  Saliu  263.  i  LcL  Rayau  97.  $ 
'94-  Com.  Rep.  597.  Mbd.  saS.  &  C 


^1  Sir.  S»f.  '  Iteiig*  350.  Lhfd  y„  Btiotf  T.  s) 

^  JUii  9%.  M  M»  I  8iiifld*346.  #.  Geo.  m.  K.  B. 

L4).  '  Append.  Ch^».  XLL  5  13. 

^i  WSHt,  i«J.  tad  ii»  I  IM.  Rep.  ^  3  Bhc.  Om.  411.  and  aee  s  Bic. 

^  Abr.iit.£iT9r}L3* 
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on  the  equity  side  of  thaExchequer,  the  appeal  is  to  the  Hous^ 
of  Peers  in  the  first  instance. 

Before  the  union  with  Scotland^  a  writ  of  error  lay  not  ii 
this  country,  upon  any  judgment  in  Scotland;  because  it  wa 
a  distinct  kingdom,  and  governed  by  distinct  laws*:  but  it  i 
since  given  by  statute^,  from  the  court  of  Exchequer  in  Scot 
land,  returnable  in  parliamcnt^  A  writ  of  error  formerly  la] 
from  the  King's  Bench  in  Ireland^  to  the  King's  Bench  ii 
£tiglandt  and  from  thence  to  the  House  of  Lords ;  but  now, 
by  the  statute  23  Geo.  III.  c.  28.  §  2.  **  no  writ  of  error  or  ap. 
'^  peal  shall  be  received  or  adjudged,  or  any  other  proceedingi 
*^  had,  by  or  in  any  of  his  majesty's  courts  in  this  kiugdoiDj 
^*  in  any  action  or  suit  at  law  or  in  equity,  instituted  in  anj 
*^  of  his  majesty's  courts  in  the  kingdom  of  Ireland;  and  all 
^'  such  writs,  appeals,,  or  proceedings  shall  be,  and  they  are 
**  thereby  declared  null  and  void,  to  all  intents  and  purposes." 
Since  the  union  with  Ireland  however,  a  writ  of  error  lies 
from  the  superior  courts  in  that  country,  to  the  House  oi 
Ix)rds. 

No  writ  of  error  can  be  brought  but  on  a  judgment,  or  an 
award  in  nature  of  a  judgment;  for  the  words  of  the  writarei 
.vt  judicium  redditum  sit^j  &c.  And  hence  it  was  formerly 
holden,  that  a  writ  of  error  could  not  be  brought  6e/bre  jodg** 
ment  given ;  and  if  tested  before,  it  was  no  supersedeas:  But 
it  seems  to  be  now  agreed,  that  a  writ  of  error,  bearing  teste 
before  judgment,  is  good,  so  as  the  judgment  be  given  before 
the  return  of  it ;  and  this  is  the  usual  course  for  preventing 
execution'.  Still  however,  if  the  writ  of  error  be  retnroablf 
before  judgment,  It  may  be  quashed^     And  a  writ  of  eno: 


*  Show.  P.  C.  33-  '  *  ^  ^^*  ^^^*  <99*  ^  ^^1-  Afar.  74 

^6  Ann.  c.  26.  §   i2.   And  see  the  Moor,  461. 

ftatute  48  Geo.  III.  c.  151.  concerning  '  March,  140.  i  Vent.  96.  sjj. 

appeals  to  the  House  of  Lords,  from  the  Mod.  1 12.  3   Kefau  308.  S.  C  1  8 

court  of  Session  in  Scotland.  63  a.  i  Dumf.  &  East,  279. 

«  Append.  Chap.  XLI.  §  ly.  *2  Ld.  Raym,    1179,   153 1«  %  S 

f  Co.  Lit.  288.  b«  6  £ast,  336.  834.  891. 
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irill  not  lie  on  a  judgment  of  respondeat  ouster,  on  a  plea  to  the 
jorisdiction''. 

After  judgment,  twenty  years  are  allowed  for  bringing  a 
rrit  of  error:  And  bv  the  statute  10&  11  W.  HI.  c.  14.  "no 
'  judgment  in  any  real  or  personal  action,  shall  be  reversed  or 
^  avoided,  for  any  error  or  defect  therein,  unless  the  writ  of 
error  be  brought,  and  prosecuted  with  effect,  within  twenty 
years  after  such  judgment  signed,  or  entered  of  record.^ 
lis  statute  has  the  usual  exceptions,  in  favour  of  infants, 
me  covertSf  persons  non  compos  mentis,  imprisoned,  or  beyond 
te  seas.  And  the  court  on  motion  would  not  quash  a  writ  of 
Tor,  though  brought  twenty  nine  years  after  the  judgment; 
r  this  would  be  to  deprive  the  party  of  the  benefit  of  replying 
te  exceptions  in  the  statute^. 

A  writ  of  error,  like  a  scire  facicLs,  is  considered  as  a  new 
!tion ;  and  therefore  upon  bringing  it,  the  defendant  in  the 
iginal  action  may  change  his  attorney,  without  obtaining  a 
dge's  order  for  that  purpose^.  To  obtain  a  writ  of  error, 
)plication  must  be  made  by  the  attorney,  to  the  cursitor  of  the 
iQDty  where  the  venue  was  laid  in  the  original  action;  who 
ill  make  out  the  writ  in  ordinary  cases,  as  a  matter  of  course, 
ion  a  prmcipe^  or  note  of  instructions,  containing  the  names 
the  parties,  the  nature  of  the  judgment,  the  court  wherein  it 
18  given,  and  the  time  when  the  writ  is  intended  to  be  return- 
le.  In  parliament,  there  must  be  a  warrant  for  the  writ  of 
OT  from  the  crown,  which  is  procured  by  the  cursitor*;  and 
lere  it  is  against  the  king,  the  fiat  of  the  attorney  general 
lit  be  obtained,  upon  a  petition,  setting  forth  the  errors  in- 
ded  to  be  assigned,  accompanied  wilh  a  certificate  from 
insel,  that  they  are  real  errors.  This  practice  was  anciently 
d'y  as  a  mark  of  decency  and  respect ;  and  though  it  ap* 


H^igsom  T.  Mtlkt,  E.  26  Geo.  IIL  'Append.  Chap.  XLI.  §  i.  4.  8. 

}•  jler  BuBcr,  Jost.  ■   *  Imp.  K.  B.  705. 

%  Str.837.  f  Sa7.  131. 
f  DiirQf.&  East,  337. 
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pears  to  have  been  laid  aside  in  the  time  of  the  ittdrpationS  t( 
it  has  since  been  revived. 

The  writ  of  error,  which  is  subject  to  the  stamp  dntj  o 
twenty  shillings^  runs  in  the  king's  name;  and  on  a  judginen 
recovered  in  the  Common  Pleas,  is  directed  to  our  right  tnsh 
and  fveU  beloved  Sir  Vicary  Gihhs  Knight ^  our  chief-justict  ^ 
the  Bench^:  On  a  judgment  recovered  in  the  King's  Bench 
the  writ  of  error,  whether  it  be  returnable  in  the  Excheqaa 
chamber  or  in  Parliament'',  is  directed  to  our  right  trusty  mni 
well  beloved  Edward  Lord  Ellenhorough^  our  chief -justice  a$ 
signed  to  hold  pleas  in  our  court  before  u^  ;  unless  it  be  a  wril 
of  error  coram  nobis,  and  then  it  is  directed  to  out  Justices  hi' 
signed  to  hold  pleas  before  «/,  or  a  writ  of  error  coram  nMs^ 
the  direction  of  which  is  to  our  justices  of  the  bemA.  Od  a 
judgment  in  the  county  palatine  of  Lancaster,  the  writ  d 
error  is  directed  to  the  Chancellor  or  his  deputy,  commanding 
him  that  he  give  in  charge  to  the  justices  at  Lancaster,  thd 
they  send  to  him  in  his  Chancery,  the  record,  &c.  and  the 
writ  which  came  to  them  thereupon,  and  that  he  transmit  the 
record',  &c.  To  reverse  a  fine,  levied  in  the  Common  Fleas, 
the  writ  of  error  is  directed  to  the  Chirographer,  for  the  tran- 
script of  the  note  of  the  fine,  and  writs  of  covenant^ ;  or  to  the 
custos  brevium,  for  the  transcript  of  the  foot  of  the  fioi^i 
And  on  judgments  in  inferior  courts,  the  writ  of  error  shod^ 
be  directed  to  the  judges  before  whom  the  judgment  wif 
givenS 


'    *  I  Silk.  264.  pend.  Chap.  XLI.  $  12. 

^  Stat.  48  Geo.  III.  c»  149*  SckeJ.  '  LiL  Eot.  220.  251,  2,    Afgm 

PartlL  §  Til.    5$  Geo.  III.  e.  184.  Chap.  XLI.$  2. 

Scied.  Part  II.  $  III.  t  a  Cromp.  344.  Append.  Chsp.  XL 

«  L.  P.  E.  67,  8.  78,  9.  Lil.  Eot.  (  7. 

222.  268.  Append*  Chap.  XLI.  $9,  ^  Lil.  Ent.  280. 

10.  '  M  282. 

^  LIL  Ent.  334.  Append.  Chap.XLL  ^  Godb.  44.  Append,  Cbapt  XLL 

§  14, 15,16.  6. 
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In  point  oi  form,  the  body  of  the  writ  of  error,  when  re- 
tomable  in  the  Ring's  Bench,  on  a  judgment  of  the  Common 
Pleas,  rnns  thus :  '*  Because  in  the  record  and  process,  and 
iko  in  the  giving  of  judgment,  in  a  plaint  which  was  in  our 
GOart,  before  you  and  your  companions,  our  justices  of  the 
bencb^  by  our  writ,  between  A.  B.  and  C.  D.  late  of,  &c.  of  a 
^ea  of,  &c.  (descril>ing  the  nature  of  the  action,)  manifest 
error  hath  intervened,  to  l!ie  great  damage  of  the  said  C.  D. 
isfrom  his  complaint  we  are  informed;  we  being  willing  that 
tke  error,  if  any  there  be,  should  in  due  manner  be  corrected, 
10(1  full  and  speedy   justice  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  that  if  judgment  be  thereupon 
jiven,  then  you  do  distinctly  and  openly  send  to  us,  under 
four  seal,  the  record  and  process  aforesaid,  with  all  things 
tOQcbiug  the  same,  and  this  writ,  so  that  we  may  have  them 
Ml,  &c.  (a  general  return  day,)  wheresoever  we  shall  then  be 
\tEiHglandy  that  the  record  and  process  aforesaid  being  in* 
ifected.  we  may  cause  to  be  further  done  thereupon,  for  cor- 
recting that  error,  what  of  right  and  according  to  the  law  and 
eotoro  of  England^  ought  to  be  done*/'     This  writ  consists  of 
Uro  parts;  first,  a  certiorari  to  remove  the  record,  and  se- 
c^dly,  a  commission  to  examine  it^.     But  in  a  writ  of  error 
Urmn  nobis  or  vobisy  the  certiorari  part  being  unnecessary,  is 
toitted,  and  the  writ  contains  only  a  commission  to  examine 
lM>rfi^.     On  a  judgment  in  an  inferior  court,  the  writ  of  error 
legins  by  reciting,  that  **  in  the  record  and  process,  &q.  in  a 
llaint  which  was  before  you,  in  the  court  of,  &c.  without  our 
rrit,  between,  &c.  manifest  error  hath  intervened,  &c. ;  and  it 
\  made  returnable  on  a  general  return  day,  wheresoever,  Sec"*. 

"WTiere  the  writ  of  error  is  returnable  in  the  Exchequer 
bamber,  it  begins  by  reciting  the  statute  27  Eliz.  c.  8.  and 
rings  the  case  within  that  statute,  by  stating  that  the  error 


AppeocL  Chap.  XLI.  §  j,  &c,   -  *  Append  Chap.  XLI.  }  s,  3. 

I  Str.  607.  *  /^.  i  6. 
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in  no  wise  concerns  the  king,  or  the  jurisdiction  of  the 
of  King*s  Bench,  or  any  want  of  form  in  any  writ,  &c 
the  House  of  Lords^  the  writ  of  error  differs  in  point  of 
accordingly  as  it  is  brought  on  a  judgment  originally 
in  the  court  of  King's  Bench^  or  on  a  judgment  a£ 
there%  or  in  the  Exchequer  chamber^.  And  where  tb< 
is  supposed  to  be  as  well  in  giving  the  judgment,  as  in  a 
ing  execution  thereon,  the  writ  of  error  is  said  to  be  tarn 
or^  in  the  words  of  the  writ,  tarn  in  redditiofie  judiciij  q% 
adjudicatwne  exectUioni^m 

The  writ  of  error  should  regularly  agree  with  the  i 
in  the  names  of  the  parties,  and  nature  of  the  cause  of  t 
and  therefore,  if  the  parties  be  misnamed  in  the  writ  of 
or  it  be  sued  out  by  one  of  several  parties  only',  it  w 
operate  as  a  supersedeas,  or  stay  of  execution.  So  if  a  ^ 
error  be  sued  out  and  allowed  on  a  judgment  in  an  ac 
covenant,  describing  it  as  a  plea  of  trespass  on  the  case,  ^ 
upon  the  record  is  transcribed,  that  it  seems  is  no  supers 
although  the  plaintiff,  after  notice  of  the  allowance  of  tl 
of  error,  g^ve  a  rule  to  transcribe,  and  sue  out  two  w 
scire  facias  quare  executionem  non^. 

The  teste  of  the  writ  of  error  is  the  day  of  suing  it  on 
need  not  be  on  a  seal  day'.  In  the  King's  Bench,  it  is  i 
able  ubictmque,  &c.  on  the  first  or  last  general  return 
term^ :  In  the  Exchequer  chamber,  it  is  returnable  bef 
justices  of  the  Common  bench,  and  barons  of  the  Exc 
of  the  degree  of  the  coif,  in  the  Exchequer  chamber,  on 
Ocular  return  day':  In  the  House  of  tiords,  when  the 
ment  is  sitting,  the  writ  of  error  is  made  returnable  bel 
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ing  in  his  present  parliament,  immediatS,  or  without  delay ; 
ecanse  that  court,  during  the  session  of  it,  is  supposed  to  sit 
mtinually,  and  has  no  vacation,  and  it  is  for  the  honour  of 
lat  high  tribunal  to  be  immediately  attended,  that  they  may 
}  the  speedier  justice* :  After  a  prorogation,  the  writ  of  error 
returnable  before  the  king  in  his  parliament,  at  the  next 
ttion^  i  or  after  a  dissolution,  at  the  next  parliament,  specify- 
g  the  day  when  it  is  to  be  holden%  And  it  is  necessary,  in 
1  cases,  that  there  should  be  fifteen  days  between  the  teste 
id  return  of  a  writ  of  error. 

The  writ  of  error  being  made  out,  is  sealed  in  Chancery^ 
ther  on  a  general  seal  day,  or,  which  is  somewhat  more  ex- 
mve,  at  a  private  seal ;  and  after  being  obtained  ironi  the 
iffsitor,  it  should  be  taken  to  the  clerk  of  the  efrora  of  the 
mi  in  which  the  judgment  was  given"*!  who  will  dUow  the 
me,  on  being  paid  his  fees,  and  make  out  a  certificate  or 
le-of  the  allowance^;  a  copy  of  which  should  be  served  on  the 
tomey  for  the  defendant  in  error :  this  is  usually  done  at  the 
ae  of  taxing  costs,  and  at  the  same  time,  the  original  cer-^ 
ieate  should  be  shewn  him.  The  writ  of  error  coram  nobis  is 
owed  by  the  master  in  open  court';  and  the  rule  of  allow-* 
ce'  being  drawn  up  by  the  clerk  of  the  rules,  a  copy  of  it  is 
nred  on  the  attorney  for  the  defendant  in  error* 

k,  writ  of  error,  sued  out  before  final  judgment,  continues 
fiMTce  during  the  whole  term  in  which  it  is  returnable^:  tad 
inal  judgment  be  signed  at  any  time  during  that  teftaa,  it  is  a 
m'gedeas  or  stav  of  exeoutioii.  from  the  time  of  siirninsr  it' t 


liL  Ent.  248. 2  j4.  where  it  li  aaid,  that  (hit  wHt  may  be  al« 

Jfd»  %^»  lowed  in  vacaiion  by  the  secoadaiy. 

I  Veni  31.266.  I  Mod.  106.  «  Append.  Chap.  XLI.  j  19. 
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provided  bail,  when  requisite,  be  jiut  in  thereont  withinymtr 
clear  days  after  final  judgment  is  signed*.  It  even  seetnsy  thai 
a  writ  of  error  may  operate  as  a  stay  of  proceedingpa,  though 
sued  out  before  interlocutory  judgment^.  And  the  court  of 
King's  Bench  have  gone  so  far,  that  if  a  writ  of  error  be 
sued  out,  and  the  plaintiff  do  not  sign  final  judgment  till  % 
subsequent  term  after  the  return  of  the  writ,  in  order  to  avoid 
the  effect  of  it,  and  then  take  out  execution,  they  will  nt 
it  aside"^.  In  the  Common  Pleas,  if  a  writ  of  error  be  retotft* 
able  on  the  essoin-day  of  the  term,  the  judgment  will  be  rt> 
moved  thereby,  provided  it  be  signed  at  any  time  afterwards 
during  the  same  term^  And  where  the  plaintiff's  attomefi 
after  writ  of  error  brought,  artfully  delayed  signing  final  jdlgi* 
ment  till  the  writ  of  error  was  spent,  and  then  brought  an 
action  of  debt  upon  the  judgment,  that  court  ordered  th^ 
proceedings  in  an  action  upon  the  judgment  to  be  stayedi 
and  a  new  writ  of  error  to  be  brought  at  the  plaintiff's  ali 
torney's  expence^.  But  if  a  writ  of  error  be  sued  oot  befui 
final  judgment,  and  the  allowance  not  served  until  after  At 
writ  of  error  is  spent,  the  plaintiff  in  that  court  may  aftaVi 
wards  regularly  sign  final  judgment'.  And  if  the  plainlilE 
after  obtaining  a  verdict  in  efectmentf  sue  out  a  writ  of  AoiiM 
facias  possessionem^  without  waiting  to  tax  his  costs,  the  de 
fondant's  writ  of  error,  we*  have  seen^,  will  not  operate  ai4 
supersedeas. 

After  final  judgment,  and  before  execution  executed,  \ 
writ  of  error  is,  generally  speaking,  a  supersedeas  of  exea 
tion  from  the  time  of  its  allowance^,  provided   bail  be  put  i 


'  2  Str*  78 1.    1  DarDf.  &  East,  2;9«  t  Ante,  1089. 

4  Darnf.  &  East,  121.  ^  1  Vent.  331.    z  Salk.  ^%u  Wilb 

^  2  Maule  &  Sel.  334.  271.  Barnes,  20$,  S.  C»  Id,  209.  )7 

^  HowriM  T.  Howston,  T.  25  Geo.  1  Bur.  340.  i  Boi.  &  Pul.  478.  iB( 

III.  K.  B.  z  DurQr.&  East,  280L  &  Pul.  370.  2  East,  43^  A^pv  C0 

*  Barnes,  198.  one,  fyc.  y.             >  £«  45  Geo.  UL^ 

•  Id.  250.  B.  5  Taunt.  204. 
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rfected  in  due  time'';  and  the  allowance  is  notice  of 

Or  if  the  defendant,  before  the  allowance,  have  notice 
writ  of  error  being;  sued  out,  and  delivered  to  the  clerk 
errors,  it  is  from  the  time  of  that  notice  a  supersedeas^ 
writ  of  error  is  so  absolutely  a  supersedeas^  that  after 
lowed,  the  plaintiff  cannot  take  out  a  capias  ad  satisja^ 
II  against  the  principal,  and  get  it  returned  nan  est 
s,  in  order  to  proceed  against  the  bail^;  nor,  if  the 
%d  satisfaciendum  be  sued  out  before,  can  the  plaintiff 

a  return  of  it,  after  the  allowance  of  a  writ  of  enor% 
lOUgh  it  has  previously  lain  four  days  in  the  office': 
such  case  the  capias  ad  satisfaciendum  may  be  return- 
fis  to  fix  the  bail,  after  the  writ  of  error  is  determined', 
defendant  bring  a  writ  of  error,  and  the  plaintiff,  as 
^  bring  an  action  on   the  judgment,  and  recover,  he 

sue  out  execution  on  the  second  judgment,  in  the 
Bench,  till  the  writ  of  error  be  determined^ :  But  it 
rwise  in  the  Common  Pleas\  And  in  the  House  of 
it  has   been   determined,    that  taking  out  execution 

the  bail  below,  pending  a  writ  of  error  in  parliamentj 
itempt,  and  breach  of  privilege^.  So,  in  the  Common 
the  allowance  of  a  writ  of  error,  on  a  judgment  by 
f,  is  so  entirely  a  supersedeas  to  a  subsequent  writ  of 
[>n,  that  if  it  be  sued  out  and  returned  pending  a  writ 
r,  all  proceedings  thereon  against  the  bail  may  be  set 


781.   I  Durnf.  Sc  East,  279.  S.  C.  and    see  Barnes,  83.  2  New  Rep* 
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aside  upon  motions  But  where  it  is  apparent  to  the  courts. 
tliat  a  writ  of  error  is  brought  against  good  faith^,  ot  for  the 
mere  purpose  of  delays,  or  it  is  returnable  of  a  teim  preyioos 
to  the  signing  of  final  judgment"^,  or  bail  when  requisite  is 
not  put  in  and  perfected  in  due  time%  it  is  not  a  wpenednu. 
The  court  of  King's  Bench,  however,  will  not  permit  eie« 
cution  to  be  taken  out,  pending  a  writ  of  error  in  parliamenti 
on  the .  ground  that  the  writ  of  error  is  brought  for  delay, 
inerely  because  the  defendant  suffered  judgment  to  be  affirmed 
in  the  Exchequer  Chamber,  without  any  objection':  And 
they  will  not  infer  that  a  writ  of  error  was  brought  for  delay, 
because  it  was  sued  out  before  final  judgment  sig^ed^;  not 
can  execution  be  taken  out,  in  the  Common  Pleas,  because 
the  defendant's  attorney  has  declared  that  the  debt  would  be 
settled,  and  that  time  was  all  the  defendant  wanted^ 

An  execution  being  an  entire  thing,  cannot  be  superseded 
after  it  is  once  begun :  Therefore,  if  a  writ  of  execution  be 
executed  before  a  writ  of  error  allowed  or  notice,  it  maybe 
returned  afterwards;  and  the  utmost  length  of  time  the  hi 
allows  for  executing  a  writ,  is  the  day  whereon  it  is  return* 
able  i  and  it  is  not  executable  any  longer  that  day  than  tk 
court  sits:  So  long  as  it  is  executable,  but  not  executed,  tk 
allowance  of  a  writ  of  error  is  a  supersedeaSf  but  not  after 
wards'.  Judgment  in  a  cause  was  signed  on  the  80th  ol 
Aprily  and  the  plaintiff  on  that  day  sued  out  a  writ  of  jier 
facias :  afterwards  a  writ  of  error  was  allowed,  and  serrai 
on  the  agent  in  town  on  the  3d  of  May,  and  on  the  plaintiff 
attorney  in  the  country  and  under-sheriff  on  the  5th  of  M^ 
the  sheriff  entered  on  the  same  day,  but  after  notice  of  d 
allowance  of  the  writ  of  error :  No  bail  in  error  was  put  ii 
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uul  the  court  of  King's  Bench  upon  that  ground  held^  that 
be  writ  of  error  became  an  absolute  nullity,  and  was  no 
v^sedeas  or  stay  of  execution :  But  they  said,  that  if  the 
rrit  of  error  had  been  followed  up  immediately,  by  the  plain- 
ff  in  error  regularly  putting  in  bail,  it  would  have  operated 
I  a  supersedeas.  The  party  therefore  taking  out  execution^ 
fter  the  allowance  of  a  writ  of  error^  and  before  bail  put 
I,  does  it  at  hils  peril ;  for  if  the  writ  of  error  be  regularly 
illowed  up  by  bail,  the  execution  will  be  set  aside*. 


I  shall  next  proceed  to  inquire,  in  what  cases  baU  is  re* 
lisite  on  a  writ  of  error;  and  when,  where,  and  how  it 
loold  be  put  rn,  excepted  to,  and  justified.  No  bail  in  error 
as  required  at  common  law;  so  that  the  defendant,  by  bring* 
g  a  writ  of  error,  might  have  delayed  the  plaintiff  of  bis 
cecutiou,  without  giving  any  security,  either  for  the  prosev 
ition  of  such  writ,  or  for  the  payment  of  the  debt  or 
images  recovered  by  the  former  judgment,  in  case  it  should 
I  affirmed,  or  the  writ  of  error  should  be  discontinued,  or 
e  plaintiff  in  error  nonsuited  therein.  The  inconvenience 
this  was  very  early  felt;  and  in  order  to  guard  against  it, 
t  court  of  King's  Bench,  so  long  ago  as  in  the  re\gn  of 
enty  the  seventh*',  would  not  allow  a  writ  of  error  in  par** 
ment,  until  some  error  was  shewn  to  them  in  the  record^ 
t  it  should  be  brought  on  purpose  to  delay  execution :  Aod, 
th  a  like  view,  it  was  ordered  by  the  justices  of  the  Com- 
ni  Fleas,  in  the  reign  of  queen  Elizabeth,  that  the  clerk  of 
(  treasury  for  the  time  being  should  not  make  a  supersedeas' 
>n  any  writ  of  error,  to  reverse  or  affirm  any  judgment 
en.  in  that  court,  upon  any  verdict,  demurrer  in  law  or 
ifession,  until  some  manifest  or  pregnant  error  therein 
uld  be  notified  by  the  party  that  sued  th^  writ  of  error,  op 


»■— ' 


%  Dnmf. &  East,  45.  ^  1  Hen.  VIL  19.  1  Yeouoiid, 
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some  of  his  counsel,  unto  the  justices  of  the  bencb,  or  to  oiu 
of  them  at  the  least*. 

And  still  further  to  avoid  unnecessary  delays  of  executions 
it  is  enacted  by  the  statute  3  Jac.  I.  c.  8.  (made  perpetoa 
by  3  Car.  I.  c.  4.  §  4.)  that  <<  no  execution  shall  be  stay- 
**  ed  or  delayed,  upon  or  by  any  writ  of  error,  or  svpersedeoi 
^  thereupon  to  be  sued,  for  the  reversing  of  any  judgment 
**  in  any  action  or  bill  of  debt^  upon  any  single  band  for  debt, 
^^  or  upon  any  obligation  with  condition  for  the  payment  oj 
*^  money  oiiZy,  or  upon  any  action  or  bill  of  debt  for  rent,  or 
•*  upon  any  contract,  sued  in  any  of  the  courts  of  record  at 
"  Westminsteri  or  in  the  counties  palatine  of  Chester^  Lan* 
<  caster  or  Durham^  oT  the  courts  of  great  sessions  in  Wales; 
^  nor  (by  the  19  Geo.  III.  c.  70.)  for  the  reversing  of  any 
**  judgment  given  in  any  inferior  court  of  record,  where  the 
^'  damages^  are  under  ten  pounds,  (since  extended  to  fijtm 
*'  pounds,  by  the  statute  51  Geo.  III.  c.  124.  §  3.;)  aalesi 
'^  the  person  or  persons,  in  whose  name  or  names  such  writ 
<<  of  error  shall  be  brought,  with  two  sufficient  sureties,  such 
<<  as  the  court  wherein  the  judgment  is  given  shall  allow  of» 
<^  shall  first  be  bound  unto  the  party  for  whom  the  judgment 
^<  is  given,  by  recognizance  to  be  acknowledged  in  the  same 
<*  court,  in  double  the  sum  adjudged  to  be  recovered  by  tlie 
**  former  judgment,  to  prosecute  the  said  writ  of  error  witk 
^<  effect,  and  also  to  satisfy  and  pay,  if  the  said  judgmeui 
'<  be  affirmed,  or  the  writ  of  error  nonprossed,  all  and  sin 
*^  golar   the  debts  damages  and  costs   adjudged   upon   tb 


*  R.  E.  23  Eliz.  C.  P.  and  see  R.  M.  practice,   that  too    often    preyaili, 

6  &  7  Eliz.  C.  P.  a  Wils.  144.    If  this  bringing  writs  of  error  for  the  mere  pi 

rule  were  still  acted  under,  and  some  pose  of  delay, 
toch   rule  were  made  in  the    King's         ^  Qu»  u  to  the  damans  here  refer 

Bench,  or  if  the  defendant,  upon  suing  to;  whether  they  are  the  damages  1 

out  a  writ  of  error,   were  obliged  to  in  the  declaration,  or  the  damages  ie< 

bring  the  debt  and  costs  into  court,  it  yered ;  and  if  the  latter,  whether  U 

might  haye  a  tendency  to  preyent  the  are  with  or  without  costs  ? 
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"  former  jodgment^  and  all  costs  and  damages  to  be  awarded 
^  for  the  delaying  of  execution." 

This  statute  is  confmed  to  the  particular  actions  enume* 
mted  therein ;  and  does  not  extend  to  actions  on  the  case  upon 
inib  of  exchange%  8cc.  but  it  extends,  in  the  actions  specified, 
to  ill  manner  of  judgments,  whether  by  default,  upon  de- 
norrer,  or  nul  tiel  record,  as  well  as  after  verdict.  In  actions 
)f  debt  on  bond,  conditioned  for  the  payment  of  money  only, 
the  statute  has  been  construed  to  extend,  not  only  to  cases 
irkere  the  sum  was  originally  certain,  and  payable  absolutely 
jy  the  condition,  without  referring  to  any  other  instrument, 
mt  also  to  cases  where  the  sum  was  originally  uncertain,  but 
ifterwards  reduced  to  a  certainty  ;  as  debt  on  bond  condition- 
id  for  the  payment  of  so  much  money  as  J.  S.  should  declare 
0  be  doe  on  an  account^  ;  or  on  a  bottomree  bond,  by  which 
ie  money  was  payable  upon  a  contingency,  which  has 
Mtppened^;  or  where  the  bond  was  conditioned  for  the 
ityment  of  a  sum  of  money  mentioned  in  certain  inden- 
ores**,  &c.  And  it  is  clear,  that  a  mortgage  deed,  contain- 
ig  a  covenant  for  repayment  of  the  money,  is  a  contract^ 
poo  which  bail  in  error  is  necessary,  within  the  meaning  of 
le  statute^. 

fiat  the  statute  does  not  extend  to  actions  of  debt  on  bond, 
mditioned  for  the  performance  of  covenant^,  or  of  an  awardj 
;c  even  though  one  of  the  covenants  be  for  the  payment  of 
oney,  and  the  action  be  brought  for  the  nOn-performance  of 
at  covenant^.  And  bail  in  error  is  not  necessary  in  ddU  on 
od,  conditioned  for  the  payment  of  money,  and  also  for  per- 
ming the  covenants  in  a  mortgage  deed\     But  in  an  ac* 


%  Keb.  234.  Kelyngc,  i8z.  S.  C.  Barnes,  78.98. 
'  1  Lew.  117.  I  Keb.  613.  S.  C.  *  3  Taunt.  383. 

s  Str.  476.  andsee  6  Mod.  38.  but        '  i  BuUt.  54. 
I  Show.  14.    Comb.  105.  S.  C.    7         <  Carth.  28.  z  Show«  14*  S.  C«  2  Ktb. 

rnf,  &  East,  450.  1 3 1 .  S.  P. 
a  Str.  959.    2  Barnard.  K.  B.  389.        ^  10  £111,407. 
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tion  of  debt  on  bond  conditioned  for  the  performance  of  caf^ 
nantSt  if  the  defendant  let  judgment  go  by  default,  witlml 
craving  oyer  of  the  condition,  and  after  bring  a  writ  of  erroi 
it  is  said  that,  in  the  King's  Bench,  he  must  put  in  bai 
thereon ;  because  it  does  not  appear  to  the  court  upon  tli 
record,  that  the  condition  was  for  performance  of  covenanti 
But  in  the  Common  Pleas,  the  matter  of  bail  is  ezamindU 
by  the  court ;  and  they  will  inspect  the  condition  of  the  bom 
in  order  to  see  whether  or  not  it  is  for  the.payment  of  monej 
In  debt  on  a  general  bond  of  indemnity,  bail  is  not  requira 
on. bringing  a  writ  of  error  after  judgment  by  default:  fit 
^Kvhere  a  man  having  entered  into  a  bond,  as  surety  for  am 
ther,  to  pay  a  sum  of  money  to  a  third  person,  took  a  conota 
bond  for  payment  of  the  money,  by  way  of  indemnity,  A 
court  of  Common  Pleas  held  this  to  be  a  case  withia  tk 
statute^  and  consequently  that  bail  in  error  was  necessary*.  • 

The  condition  of  a  bond  was  to  pay  for  so  much  beer 
the  obligee  should  deliver  to  J.  S«  not  exceeding  1002.; 
after  judgment  upon  demurrer,  the  court  of  King's 
held  that  no  bail  was  requisite^.  But  in  a  subsequent 
where  a  bond  was  given  by  a  third  person,  as  collateral 
curity  for  a  debtor's  paying  his  creditors  fifteen  shillings  il 
the  pound,  upon  the  liquidated  amount  of  his  debts,  the 
held  this  to  be  a*  bond  with  condition  for  the  payment 
money  only  ;  and  that  its  being  payable  by  instalments 
no  difference.  In  the  former  case,  the  court  seem  to 
considered  the  statute  as  introductive  of  a  new  law,  il 
restraint  of  the  remedy  by  writ  of  error,  and  therefore  tU 
it  should  be  construed  strictly,  and  not  extended  by  eqo^ 
to  cases  out  of  the  letter  of  it :  But  in  the  latter  case,  thq 
appear  to  have  holden,  that  the  statute  is  of  a  remedial  natam 
and  ought  to  receive  a  liberal  construction,  for  the  benefit  i 


*  Barnes,  7a.  Pr.Reg.  184.  and  icc        *  »  Str.  1190.  1  Wilt.  19.  8.C. 
Cm.  Pr,  C.  P.  7.  !  »  Bur.  746. 

;Cmn.Rep.  521,^    20  Mod.  281. 
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tht  party  whose  execution  would  otherwise  be  stayed  by  the 
writ  of  error,  and  particularly  as  writs  of  error  are  frequently 
brought  for  the  mere  purpose  of  delay. 

In  actions  upon  cantractSf  the  statute  is  confined  to  eases 
vfaere  there  was  originally  a  specific  contract  for  a  sum  cer- 
hb ;  and  it  does  not  extend  to  actions  of  debt  on  a  promissory 
note*,  or  against  the  acceptor  of  a  bill  of  exchange^,  or  on 
tlie  common  counts  for  work  and  labour,  and  goods  sold  and 
feliYered%  &c.  or  upon  an  account  stated"* ;  nor  to  an  action 
rf  debt  upon  an  awardj  where  the  arbitrators  have  directed 
iBTeral  controversies  to  be  settled  by  the  payment  of  one  sum"** 
Neither,  for  a  similar  reason,  is  bail  in  error  required  in  an 
iction  of  debt  on  judgment' ;  nor  in  an  action  of  debt  upon 
I  bail-bond',  or  recognizance  of  bail';  nor  upon  an  award  of 
execution,  on  a  recognizance  of  bail  in  error^»  or  for  subse- 
^nt  arrears  of  an  annuity,  on  the  statute  8  &  0  W.  III. 
c.  11.  §  8i.  And  it  seems,  that  if  there  be  one  count  in  the 
kclaration,  on  which  judgment  is  entered,  on  a  cause  of 
letion  for  which  debt  would  not  lie  at  the  time  of  the  statute 
i  James,  no  bail  in  error  is  required^.  But  if  judgment  be 
iffirmedy  on  a  writ  of  error,  in  the  King's  Bench^,  or  Exche^ 
per  Chamber"",  new  bail  must  be  gpiven,  on  bringing  a  writ 
i  error  in  parliament;  for  the  first  recognizance  does  not 
iclude  the  costs  to  be  assessed  in  the  House  of  Lords,  and 
herefore  a  new  recognizance  must  be  gpiven,  within  the  intent 
if  the  statute;  and  it  is  not  the  business  of  the  court  where 
lie  judgment  is  affirmed,  to  examine  whether  bail  was  put  in 


^1  Euc,  3S9.  '  Cat.  Pr.  C.  P.  7. 

^  1  Tmat.  54OW  >  3  Bur.  x  j66.    8  Eait,  240.  but  ice 
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upon  the  first  writ,  for  the  want  of  that  does  not  hinder  tl 
prosecution  of  the  writ  of  error,  but  only  makes  it  no  i 
persedeas^. 

The  before-mentioned  statute  was  extended  to  other  actioi 
by  the  13  Car.  II.  stat.  2.  c.  2.  §  9.  by  which  it  is  enacts 
that  ^^  no  execution  shall  be  stayed,  in  any  of  the  coui 
**  mentioned  in  the  statute  3  Jac.  I.  by  any  writ  or  writs 
*•  error,  or  supersedeas  thereupon,  after  verdict,  and  jud 
^'  ment,  in  any  action  of  debt  grounded  upon  the  statute  2 
"  3  Edfv.  VI.  c.  13.  for  not  setting  forth  tithes,  nor  in  ai 
*'  action  upon  the  case,  upon  any  promise  for  payment 
*'  money,  actions  sur  trover,  actions  of  covenant,  detina 
*'  and  trespass,  unless  such  recognizance,  and  in  such  mannc 
<*  as  by  the  former  act  is  directed,  shall  be  first  acknowledge 
*'  in  the  court  where  the  judgment  is  given." 

And  by  the  16  &  17  Car.  II.  c.  8.  §  3.  (made  perpetoi 
by  the  22  &  23  Car.  II.  c.  4.)  "  no  execution  shall  be  staye< 
**  in  any  of  the  last-mentioned  courts,  by  writ  of  error  fl 
"  supersedeas  thereupon,  after  verdict  and  judgment,  in  an 
"  action  personal  whatsoever,  unless  a  recognizance,  with  con 
''  dition  according  to  the  statute  3  Jac.  I.  shall  be  first  ac 
knowledged  in  the  court  where  such  judgment  shall  h 
given.  And  further,  that  in  writs  of  error  to  be  brought  upoi 
any  judgment  after  verdict,  in  any  writ  of  dower,  or  id  an] 
action  of  ejectioneJirmiB,  no  execution  shall  be  stayed,  unka 
the  plaintiff  or  plaintiffs  in  such  writ  of  error  shall  b 
bound  unto  the  plaintiff  in  such  writ  of  dower,  or  action  o 
ejectione  Jirma?,  in  such  reasonable  sum  as  the  court  tc 
**  which  such  writ  of  error  shall  be  directed  shall  think  fit, 
<^  with  condition,  that  if  the  judgment  shall  be  afiirmed,-of 
"  the  writ  of  error  discontinued,  in  default  of  the  plaintiff  or 
"  plaintiffs  therein,  or  the  said  plaintiff  or  plaintiffs  be  noD- 
'^  suited  in  such  writs  of  error,  that  then  the  said  plaintiff  or 

•  1  Salk.  97* 
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plafntiBs  shall  pay  such  costs,  dn mages,  and  sum  and  sum^ 
of  money,  as  shall  be  awarded  upon  or  after  such  judgment 
affirmed,  discontinuance,  or  nonsuit." 

And  to  the  end  that  the  same  sum  and  sums  and  damages 
ay  be  ascertained,  it  is  further  enacted,  that  *^  the  court 
wherein  such  execution  ought  to  be  granted,  upon  such  af- 
firmation, discontinuance,  or  nonsuit,  shall  issue  a  writ  iQ 
inquire  as  well  of  the  mesne  profits,  as  of  the  damages  by 
any  waste  committed,  after  the  first  judgment  in  dower^ 
or  in  geclione  JirnuB ;  and  upon  the  return  thereof,  judg^ 
ment  shall  be  given  and  execution  awarded,  for  such  mesne 
profits  and  damages,  and  also  for  costs  of  suit*/'  But 
iil  in  error  are  not  chargeable  with  the  mesne  profits,  in  aa 
ition  upon  the  recognizance,  where  they  have  not  been  as- 
irtained  by  writ  of  inquiry,  pursuant  to  the  above  statute^. 

The  two  last-mentioned  statutes  are  confined  to  judgments 
ter  verdict;  and  do  not  extend,  like  the  former,  to  jtidg- 
ents  by  default,  upon  demurrer,  or  nul  tiel  record:  There- 
re,  upon  these  latter  judgments,  a  writ  of  error  is  a  super* 
isaa  without  bail,  in  such  actions  as  are  not  enumerated  in 
/ifltc.  I.  But  it  has  been  determined,  that  a  scire  facias 
laiost  bail  is  2i  personal  action,  within  the  16  &  17  Car.  II. 
8^.  In  this  latter  statute  there  is  a  proviso^  **  that  it  shall 
not -extend  to  any  writ  of  error,  to  be  brought  by  any 
efseoutar  or  administrator ;  nor  unto  any  action  popular,^or 
other  action  brought  upon  any  penal  law  or  statute,  except 
actions  of  debt  for  not  setting  forth  tithes ;  nor  to  any  indict- 
ment, presentment,  inquisition,  information,  or  appeal."  It 
as  however  been  determined,  that  if  judgment  be  given  against 
Q,  executor  or  administrator  de  bonis  propriis,  he  shall  put 
»  bail,  in  cases  where  it  would  be  required  of  other  persons^ : 
nd  though  an  executor  or  administrator  be  not  compellable 


'  J  4^  and  itc  ft  H. Blac  a86,  7.  *  i  Lev.  245.     i  Sid.  368.  "2  Kcb. 
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to  give  bail  in  error,  yet  if  he  do,  the  court  may  take  it,  ai 
the  recognizance  will  be  binding^. 

The  statutes  requiring  bail  in  error  seem  to  be  confined  i 
cases  where  judgment  has  been  given  for  the  original  plahUifi 
and  not  to  apply  to  judgments  given  for  the  defendant  below 
It  has  also  been  determined^  that  they  do  not  ettend  to  tfa 
'writ  of  error  coram  nohi^  or  vobis ;  which  is  or  is  not  a  n 
persedeas  of  execution,  according  to  circumstances'.  In  ge 
neral,  where  a  writ  of  error  abates  by  the  act  of  God,  as  bj 
the  death  of  the  parties^  or  chief-justice',  or  by  the  act  ol 
law^  a  second  writ  of  error  is  a  supersedeas  of  itself,  vrithoot 
motion  or  leave  of  the  court.  And  it  is  said,  that  if  a  writ 
of  error  be  brought  in  the  same  court,  after  abatement  or 
discontinuance  of  a  writ  of  error  coram  nobis  or  vobiSf  so 
bail  is  requisite,  because  none  was  required  on  the  former 
writ  of  error*.  But  this  must  be  understood,  where  the  second 
writ  of  error  is  brought  after  an  abatement  by  the  act  of 
God,  or  of  the  law ;  for  where  a  writ  of  error  is  quashed  in 
the  King's  Bench  for  insufficiency,  a  writ  of  error  eorm 
nobis  is  not  a  supersedeas  of  itself^.  In  such  case  howefefi 
the  court  on  motion  will  crder,  that  upon  the  plaintiff  h 
error  putting  in  and  justifying  bail  within  four  days,  fbrtba 
proceedings  shall  be  stayed  on  the  judgment  in  the  origins! 
action,  until  the  writ  of  error  be  determined^ ;  which  is  sIm 
the  course,  upon  a  writ  of  error  coram  nobis  for  etror  ii 
fact.  And  a  like  order  was  made,  where  a  second  writ  o 
error  was  quashed  for  insufficiency ;  for  such  second  writ  beinj 
void,  was  as  if  there  had  been  none  before'.  But  where  \ 
writ  of  error  abates  by  the  act  or  default  of  the  party. 


*s  Str.  74$.    %  14.  Rajm.  1459.       ^  '  ^^^  ^S^*  686*  l'^ 
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lecond  writ  of  error,  brought  in  the  same  court,  is  not  a  su^ 
persedeas  of  execution,  as  the  first  is* ;  as  where  the  plaintiff 
ID  error  marries^,  or  nonprosses  his  own  writ  of  error"^ :  and 
execution  may  be  sued  out  in  these  cases,  without  leave  of 
the  court';  but  it  seems,  that  on  a  writ  of  error  coram  nobis 
or  pcbis,  execution  taken  out  without  leave  of  the  court  is 
^inegular*. 

Where  bail  is  required  upon  a  writ  of  error,  it  should  be 
jmt  in  within  four  days  after  the  delivery  of  the  writ  to  the 
derk  of  the  errors,  if  it  be  sued  out  after  final  judgment's  or 
if  it  be  sued  out  before,  the  bail  should  be  put  in  within  foatr 
4js  after  final  judgment  is  signed' ;  otherwise  the  party  suc« 
eeeding  in  the  original  action  may  take  out  execution,  nofp 
mthstanding  the  writ  of  error^ :  The  four  days  in  this  case 
lie  to  be  reckoned  from  the  time  when  the  taxation  is  com* 
|leted,  by  the  insertion  of  the  amount  of  the  costs^  And  in 
the  Common  Pleas,  there  is  no  occasion  for  a  certificate  from 
die  clerk  of  the  errors,  that  no  bail  is  put  in\  The  bail  is 
pt  in  with  the  clerk  of  the  errors,  who  attends  to  take  their 
idmowledgment,  in  the  court  wherein  the  judgment  was 
given,  or  before  a  judge  of  that  court  j  and  it  seems  that  they 
cmnot  be  put  in  before  a  commissioner  in  the  country^ :  The 
woe  persons  who  were  bail  in    the  original  action,    may 


*  Lttch,  57,  8.  I  Veot.  353.  i  Mod.  bail,  after  the  attowmue  of  the  writ  of 
b  ft^  iSaik.  263.  8  East,  41a.  error.    And  see  R.  T.  a6  A  27  Geo* 

^%  Str.  88o«  loij.  8  East,  414.  II.  in  Scac.  for  the  time  and  maimer  of 

*  1  Cromp.  350.  8  East,  41a.  putting  in  and  perfecting  bail  m  error* 
^  8  Eaity  4xa.  in  the  Exchequer  of  Pkaa. 

«Say.  Rep.   i66.  8  East,  415,  x6.  la  Str.  781.  x  Dumf.&  East,  279. 


I,  SOX*  a  Blac.  Rep.   xo67«  An-  4  Dumd  ft  East,  iix*  x  Bos.  &  PuK 

1^  io»9.  478. 

'R.E.  36Ctfr.  II.  K.B.R.T.&  >> 2  Dumf. &  East,  44. 

If.  »8  Cor.  II*  C  P.  X  Bos.  il:  Pul.  *  $  Taunt.  679U  i  Marsh,  378.  S.  C. 

478.     Bj  a  fomier  rule  of  E«  16  Car.  ^  fiames^  2x2. 

VU  K*  B*  the  plaintiflF  in  error  in  the  '  Id*  78. 
Kuig'i  Beachf  had  four  dajrs  to  put  in 
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become  bail  in  error,  ia  the  King's  Bench,  if  they  are  a 
justify'. 

[ti  personal  actions,  it  is  a  rule,  founded  upon  the  sta^ 
Jac.  !•  that  the  recognizance  should  be  acknow1ed< 
double  the  sum  adjudged  to  be  recovered  by  the  former 
ment:  And  a  recognizance  of  bail  in  error,  for  less 
double  the  sum  recovered  by  the  judgment,  does  not  o{ 
as  a  swpersedeaSf  or  stay  of  execution^.  But  upon  error  i 
on  bond,  though  the  bail  are  to  be  bound  in  donble  tli 
nalty  recovered,  yet  by  the  course  of  the  court  of  ! 
Bench,  it  is  sufficient  if  they  jurtify  in  double  what  is 
dcMf.  In  ejectment f  the  bail  must  justify  in  double  tl 
proved  rent,  or  vahie  of  the  mesne  profits,  and  single  ai 
of  the  costs'*:  And  though  the  vrords  of  the  statute  16 
Ctfr.  II.  c.  8.  §  3.  seem  to  require  a  recognizance  in 
ment  by  the  plaintiff  in  error  himself,  yet  in  the  constr 
of  this  statute,  it  is  deemed  sufficient  if  be  procure  | 
sureties  to  become  bound  for  him^  If  the  plaintiff  in 
himself  enter  into  the  recognizance,  he  cannot  be  exa 
as  to  his  sufficiency ;  but  the  sureties  mayf. 

The  condition  of  the  recognizance  in  the  Common 
on  a  writ  of  error  returnable  in  the  King's  Bench,  is,  a< 
ing  to  the  direction  of  the  statute,   that   the   plaintifl 
prosecute  his  writ  of  error  with  effect ;  and,  if  jndgmc 
affirmed,  shall  satisfy  and  pay  the   debt,  damages  anc 


*  8  Durnf.  &  East,  639. 

*»  5  Taoot.  320, 

^2  Str.  Sai.  T  Wilt.  213.  tndsee 
R.E.  33  Geo.  II.  in  Scac.  2  Bos.  Sc 
PuK  443.  C.  P,  where  it  was  holden, 
that  if  the  bail  are  bouod  in  doable  the 
somseenred  bj  the  condition,  it  is  suf- 
ficient; though  a  further  sum  be  due 
for  interest  and  costs^and  nonunal  da- 
mages h  af  e  been  recovered* 


*  CsLB,  iemft.    Hardw.    374. 
2502.  8  Eatt,  298.  Bamet,  i< 

'  Cartli.  iflri.  3  East,  298. 
7$.  78.Cas.  Pr.  C.P.  142, 152.] 
179,  8o«  S.  C.  and  see  2  Bo%, 
443.  where  a  recognizance  cMr 
by  the  bail  io  error,  wtifao«t  li 
dpal,  was  holden  good,  ott  a  ji 
io  iW^  io  the  CoamKNi  Pleat» 

f  8  East,  299. 
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rered,  together  with  sach  costs  and  damages  as  shall  be 
rded  by  reason  of  the  delay  of  execution,  or  else  that 
(the  bail)  shall  do  it  for  him*.  On  a  writ  of  en'or  re- 
ible  in  the  Exchequer  Chamber,  the  form  of  the  recog- 
e  is  somewhat  different ;  the  bail  engaging  to  pay  the 
recovered  by  the  judgment,  and  such  further  costs  of 
sum  and  sums  of  money,  as  shall  be  awarded  for  delay 
(ecution\  And  as  the  engagement  of  the  bail  is  ab- 
e,  it  has  been  determined,  that  they  cannot  surrender 
plaintiff  in  error"" :  nor  are  they  entitled  to  relief,  where 
^comes  bankrupt' whilst  the  writ  of  error 'is  pending** :  So 
B  bail  become  bankrupt,  pending  the  writ  of  error,  and 
e  affirmance,  they  are  not  discharged  from  their  re- 
izance;  for  till  then  the  debt  is  contingent^  and  not 
^ble  under  the  commission*. 

hen  bail  is  put  in,  notice  thereof  should  be  given  without 
to  the  defendant  in  error,  or  bis  attorney';  and  if  the 
dant  in  error  do  not  except  to  the  bail  for  insufficiency, 
n  twenty  <iays  next  after  such  notice,  the  recognizance 
be  allowed*.  If  the  bail  be  not  approved  of,  the  de- 
nt in  error  may,  at  any  time  within  the  twenty  days. 
1  a  rule  from  the  clerk  of  the  errors,  for  better  bail^; 
►y  of  which  should  be  served  on  the  attorney  for  the 
xSm  error:  And  if  the  bail  do  not  justify,  or  other  bail 
t  put  in  and  justified,  within  four  days  after  notice  of 
lie,  in  term  time,  they  are  considered  as  a  nullity'^  and 


pcnd.  Chap.  XLI.  J  14.  and  for  Bos.  &  Pul.  440.*  where  it  was  holden, 

'oixance  of  bail,  on  error  coram  that  the  bail  in  error  are  not  discharged^ 

^id.§  z8.  by  taking  their  principal  in  execution. 

Md.  Chai^.XLI.^a^.  sDurof.  <"  2  Str.  1043.  Cas.  temp.  Haixiw. 

,  J9.  and  for  the  form  of  an  en-  26a.  S.  C» 

recognizance  of  bail,  on  error  'Append*  Chap.  XLI.  j  21. 

t  eonit  of  Exchequer,  see  Ap-  «  R.  M.  $  W.  &  M.  K.  B«   R.  M. 

hip.  XLI.  i  26,  7.  6  Geo.  III.  reg.  6.  C.  P. 

M.  S  W.  &  M.  (b).  K.  B.  ^  Append.  Chap.  XLL  f  2%. 

loiB^  ft  Eastf  624.  and  see  ft  '7  East,  $80. 
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the  party  succeeding  in  the  original  action  may  take  € 
execution* :  And  unless  some  real  error  be  shewn,  the  eoi 
of  Common  Pleas  will  not  allow  any  further  time  to  perfc 
tb^  bail  in  error^  But  the  writ  of  error  still  remains,  su 
may  be  proceeded  in ;  the  supersedeas  to  the  execution  od 
being  taken  away^.  In  the  King's  Bench,  if  a  rule^for  bett 
bail  b^  served  in  vacation,  there  is  it  seems  no  occasion 
justify  until  the  next  term:  but  the  plaintiff  in  eiTor  mi 
either  give  notice  of  justifying  the  same  bail,  or  put  in  sa< 
other  bail  as  he  will  abide  by,  within  the  four  days  allowed  I 
the  rule ;  it  having  been  determined,  that  be  cannot  give  d 
tice  of  fresh  bail  after  the  four  days,  unless  indeed  the  bi 
already  put  in  are  prevented  from  justifying  by  special  ci 
cumstances,  which  must  be  disclosed  to  the  court  by  affidair 
at  the  time  appointed  for  justify! ng"*.  In  the  Common  Flet 
when  the  rule  is  served  in  vacation,  the  plaintiff  in  error  h 
not  time  of  course  to  perfect  his  bail  until  the  next  term ;  b 
ought  to  justify  before  a  judge :'  and  if  the  defendant  in  err 
be  not  satisfied  with  that,  then  the  plaintiff  in  error,  havu 
done  every  thing  in  his  power,  is  entitled  to  time  for  ji 
tifying  until  the  next  term,  but  not  otherwise*.  The  mode 
adding  and  justifying  bail  in  error,  is  the  same  as  in  the  o 
ginal  action' :  And  if  a  person  excepted  to  as  bail  in  error 
not  justify,  his  name  may  be  struck  out  of  the  recognizanc 
But  where  bail  in  error  was  put  in  in  vacation,  and  exce^ 
to,  and  the  plaintiff  in  error  gave  notice  that  they  would  j 
tify  on  the  first  day  of  the  next  term,  and  before  that  day  n 
pressed  his  own  writ  of  error,  and  the  bail  did  not  justi 
the  court  held,  that  they  were  not  entitled  to  stay  proceedii 


•R,  M.  S  W.  &  M.  (b)-  K.  R  K.  B.  iW.  368.  faj.  contra. 

R.  M.  6 Geo.  II.  reg.  6.  C.  P.  '  Barnes,  an.    %  Blac  Rep.  i< 

b  2  Wil«.  144.  Imp.  C.  P.  765.  and  see  R.  T.  a 

^  I  Salk.  97*  a  Ld.  Raym.  840.  7  27  Geo.  II,  in  Scac. 

Mod.  lao.  S.  C«  '  For  the  form  of  notice  of justifia 

•*  I  Maule  &  6el.  366.  Ottrekh  and  «ce  Append.  Chap.  XLL  J  %i. 

another  v.  Wilson,  id.  367.  (a),  accord.  «  Say,  Rep,  58.  x  WiU.  337,  I 
UUUeg  V.  Hmtofh  H»  a;  Geo.    III. 
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an  action  against  them   upon  the    recognizance^  nor  to 
Fe  an  exoneretur  entered  on  the  bail-pieced 


Bail  in  error,  when  necessary,  being  complete,  the  next 
p  to  be  taken  by  the  plaintiif  in  error,  except  on  a  writ  of 
or  coram  nobis  or  vohiSf  is  to  certify  or  transcribe  the 
ord;  in  order  to  which,  a  transcript  should  be  made,  and 
it  with  the  writ  of  error  and  return,  into  the  court  above, 
ben  no  bail  i^  required,  this  is  the  first  step  that  is  taken, 
er  the  service  of  the  allowance  of  the  writ  of  error.  And 
I  plaintiff  in  error  should  regularly  cause  the  transcript  to 
made,  (for  the  defendant  cannot  transcribe  the  record^) 
the  time  the  writ  of  error  is  returnable.  If  the  record  be 
;  certified  by  that  time,  the  defendant  in  error  may  give 
I  plaintiff  a  rwfe  to  certify  il*^;  which  is  an  eight  day  rule, 
;ained  from  the  clerk  of  the  errors  in  the  Common  Pleas^ 
a  Writ  of  error  from  that  court  returnable  in  the  King*s 
nch,  or  from  the  clerk  of  the  errors  in  the  King*s  Bench,  on 
wrii  of  error  returnable  in  the  Exchequer  Chamber,  or 
»use  of  Lords ;  and  when  obtained,  a  copy  of  it  should  be 
thwith  made,  and  served  on  the  attorney  for  the  plaintiff 
error'':  In  the  Common  Pleas,  the  rule  to  transcribe  may 
served  on  the  plaintiff  in  error,  these  rules  being  excepted 
;  of  the  general  practice*. 

[n  the  King's  Bench,  on  a  writ  of  error  to  the  Exchequer 
amber,  if  the  writ  be  returnable  the  first  return  of  the 
m,  this  rule  may  be  had  on  the  essoin-day^  In  the  House 
liords,  there  is  an  order,  that  upon  writs  of  error,  all 
rsons  shall  bring  in  their  writs,  within  fourteen  days  after 


a  Maule  &  8el.  210.  '  L.  P.  E.  33. 

1  Wil«.  35-  «  Barnes,  410. 

Cat./«m/k.  Hardw.  352.    Append.  'Id,  ibid. 
ip.  XI4.  §  29, 30. 
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the  first  day  of  the  session  m  \?hich  such  writs  shall  be  re< 
turnable^  otherwise  they  shall  not  be  received,  unless  apot 
judgments  given  during  the  session^  upon  which  the  writs 
shall  be  brought  in  within  fourteen  d<iys  after  judgment  givea** 
And  till  the  expiration  of  tlie  time  limited  for  bringing  ia 
the  writ  of  error,  the  defendant  in  error  cannot  have  exe- 
cution**. 

On  a  writ  of  error  brought  on  a  judgment  in  the  Common 
Pleas,  or  any  inferior  court,  in  an  adverse  suit,  the  record 
itself  is  supposed  to  be  removed,  that  it  may  remain  as  a  pre- 
cedent and  evidence  of  the  law  in  similar  cases^     But  in  the 
case  of  a  fine,  the  transcript  only  is  removed  from  the  ComiDoa 
Pleas;  for  a  fine  is  but  a  more  solemn  acknowledgment  of 
contract  of  the  parties,  and  is  therefore  no  memorial  of  the 
law,  and  need  only  be  affirmed  or  vacated :  If  it  be  affirmed, 
the  contract  stands  as  it  was;  if  vacated,  the  justices  of  the 
King^s  Bench  may  send  for  the  fine  itself,  and  reverse  it; 
or  they  may  send  a  writ  to  the  treasurer  and  chamberlain,  to 
take  it  off  the  file''.    Besides,  should  the  record  itself  be  re- 
moved, and  the  fine  affirmed,  it  could  not  be  engrossed,  for 
want  of  a  Chirographer,  in  the  King*s  Bench'.     This  dis* 
tinction  however  is  not  attended  to  in  practice:  for  on  all 
writs  of  error  returnable  in  the  King^s  Bench*,  as  well  as  in 
the  Exchequer  Chamber^,  or  House  of  Lords'",  it   is  usual  to 
send  only  a  transcript  of  the  record,  and  not  the  record  itselt 

In  an  inferior  court,  on  a  writ  of  error  returnable  in  the 
King's  Bench,  the  plaintiff  in  error,  upon  service  of  the  rde 
to  certify  the  record,  should  bespeak  the  transcript  of  the 


■  Com.  Rep.  420,  71.  Prac.  C.  P.  434.  2  Salic  565.  5  Taoat. 

» /i/.  c3«dl  BtiDb.  64.  69.  85. 

•  a  Bac.  Abr,  ooa.  F.  N.  B.  ao.  i        «  a  Str.  837. 

Hen.  VIL  ao.  aSaUcjes.  ''  i  Hen.  VIL   19,  ao.  Dyer,  37$. 

•  I  Salk.  337, 8.  341.  Cro.  Jac.  341,  a.  3  Bulst.  163,  4.  S.C 

•  a  Bac.  Abr.  ao3.  T.  Raym.  5. 
'R.  M.  a8  Car.  U.  C.  P.  Harris, 
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{|iroper  officer  below^  and  carry  the  same  into  the  office  of 
flgner  of  the  writs  of  the  King's  Bench^  (a  part  of  whose  busi- 
ness is  to  receive  and  deliver  out  writs  of  error,  and  certiorari, 
ffc*)  and  there  file  it,  before  the  second  seal ;  otherwise  the 
defendant  in  error  may  apply,  and  get  a  certificate  from  the 
office,  that  the  writ  of  error  is  not  returned,  and  the  transcript 
brought  in;  and  may  thereupon  apply  to  the  cursitor,  for  a 
^nt  de  executiofie  judicii,  directed  to  the  judges  of  the  court 
bdow,  commanding  them  that  they  proceed  to  execution  on  the 
judgment,  notwithstapding  the  writ  of  error*. 

-  In  the  King's  Bench  and  Common  Pleas,  the  transcript  is 
made  by  the  clerk  of  the  errors,  who  acts  as  clerk  to  the  chief- 
'  jostice ;  and  in  order  to  enable  him  to  make  it,  the  defendant 
ii  error  should  leave  with  him  the  record,  or  copy  of  the  pro- 
*<eeding^ ;  upon  which  he  sends  for  the  transcript  money,  or  a 
ful  of  it,  to  the  plaintiiF  in  error ;  and  if  paid,  he  proceeds  to 
ttake  the  transcript,  which  is  examined  with  the  record  by  the 
^ittomey  for  the  defendant  in  error''.  In  the  King^s  Bench, 
0B  a  writ  of  error  to  the  Exchequer  Chamber,  if  the  writ  be 
returnable  on  the  first  return  day  of  the  term,  the  clerk  of  the 
vrors  takes  the  whole  of  that  term  to  make  the  transcript;  if 
n  the  last  return  day,  he  takes  all  the  vacation  following^. 
II  the  Common  Pleas,  it  is  usual  for  the  chief-justice  to  sign 
kt  return^ ;  but  this  does  not  seem  to  be  absolutely  neces- 
ary :  A.t  least,  the  court  of  King's  Bench  will  not  stay  the 
roceedings,  for  want  of  his  signature.  And  though  the  writ 
t  error  requires  the  record  to  be  sent  sub  sigillo,  yet  this  is 
ever  practised% 

The  transcript  being  made,  examined  and  paid  for,  is  de- 
Vered  over,  with  the  writ  of  error  and  return^,  by  the  clerk 


*aCiomp.  345,  3  Salk.  146.  ^  ^  Str.  1003,  4.  Caa,  umj:,  Hardw* 

*  L.  P.  E.  34,  5.  344-  S.  C. 

«  IJm  35-  ^  Append.  Chap.  XLI.  J  3 1,  a. 
^  I  Sid«  268«  Barnes,  20 1  • 
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of  the  errors  of  the  CommoQ  Pleas,  to  the  signer  of  the  writj 
in  the  King's  Bench;  or  by  the  clerk  of  the  errors  of  the 
King's  Bench,  to  the  clerk  of  the  errors  in  the   Exchequer 
Chamber,  or  his  deputy*.     If  a  writ  of  error  be  brnnght  in 
parliament,  on  a  judgment  in  the  King's  Bench,  the  chief- 
justice  goes  in  person,  attended  by  the  clerk  of  the  errors,  to 
the  House  of  Lords,  with  the  record  itself,  and  a  transcript, 
which  is  examined  and  left   there ;  and  then  the  record  n 
brought  back   agaius  into    the    King's    Bench,    and  if  the 
judgment  be  affirmed,  that  court  may  proceed  on  the  recori 
to  grant  execution  :  for  if  the  record  itself  should  be  removed, 
and  judgment  affirmed,  and   the  parliament  dissolved,  there! 
could  not  be  any  proceedings  thereupon  to  have  execution\ 

On  a  writ  of  error  from  the  Common  Pleas,  the  chiefjostice 
certifies  only  the  body  of  the  record,  which  is  all  that  remaioi 
in  his  custody ;  for  original  and  judicial  writs  remain  with  the 
custos  brevium  and  other  officers,  and  are  never  certified,  bat 
where  error  is  assiorned  for  want  of  them*".  If  the  record  be 
not  certified  in  due  time,  the  defendant  in  error  may  sign  a 
nonpros'^;  but  no  costs  are  allowed  thereon^ :  Or  the  plaintifl 
may  nonpros  his  own  writ,  without  carrying  over  the  tran- 
script to  the  court  of  error;  and  by  that  means  avoid  the  pay- 
ment of  costs^  And,  in  the  Common  Fleas,  the  defendant  in 
error  cannot  take  out  execution,  without  a  certificate  in  writ- 
ing from  the  clerk  of  the  errors,  that  the  plaintiff  in  error  has 
made  default  in  transcribing  the  record  into  the  King's  Bench^ 
The  bail  in  the  Common  Pleas,  being  bound  to  prosecute 
the  writ  of  error  with  effect,  will  be  liable,  though  the  record 
should  not  be  transcribed*^. 

% 

All  the  proceedings  which  have  been  hitherto  mentioned,  arc 


•L.  P.E.  35.  7  East,  III. 

*  2  Bac.  Abr.  203.  '  i  Maulc  &  Scl.   104.  a  Maiifc  A 
« Cro.  Eliz.  84.              I  Scl.  210. 

*  Append.  Chap.  XLI.  §  97,  &c.  «  R.  T.  &  M.  28  Car.  IL  C.  P. 
«  s  Dumt  &  East,  17.  L.  ?•  E.  3N  l*  Barnes,  499. 
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in  the  court  below,  where  the  judgment  was  given;  but  from 
knceforth  they  are  in  the  court  abave^  to  which  they  are 
removed. 


When  the  transcript  of  the  record  is  returned  and  filed,  but 

aot  before%  the  plaiutiflf  in  error  may  move  to  amend  the  wi*it 

ef  error,  or  the  defendant  in  error  to  quash  it;  or  it  may  abate, 

or  be  discontinued.     Of  these  Ihings  therefore  I  shall  treat  in 

their  order;  and  afterwards,  of  the  mode  of  compelling  the 

plaintiff  in  error  to  proceed^  and  assign  errors. 

Great  certainty  was  formerly  required,  in  making  the  writ 
of  error  agree  with  the  record ;  for  as  the  writ  was  the  sole 
antbority  by  which  the  judges  were  empowered  to  act,  they 
coold  proceed  only  on  that  record  which  the  writ  or  commis« 
tton  authorized  them  to  examine  ;  nor  could  any  defects  there- 
in be  amended^  before  the  5  Geo.  I.  c.  13.  because  by  the 
former  statutes  of  amendment,  the  judges  were  only  enabled 
to  amend  in  affirmance  of  the  judgment^.  But  now,  by  the 
above  statute,  *'  all  writs  of  error,  wherein  there  shall  be  any 
'*  variance  from  the  original  record,  or  other  defect,  may  and 
^'  shall  be  amended,  and  made  agreeable  to  such  record,  by 
^  the  respective  courts  where  such  writs  of  error  shall  be  made 
•*  returnable,"  &c.  Upon  this  statute,  it  is  become  the  prac- 
tice to  amend  the  writ  of  error,  as  a  matter  of  course,  without 
costs'^;  and  it  has  been  amended,  by  striking  out  the  name  of 
oae  of  the  plaintiffs  in  error"^ :  In  the  latter  case,  however,  the 
recognizance  of  bail  in  error  must  alsio  be  amended^.  And 
where,  in  suing  out  the  writ  of  error,  a  mistake  had  been  made 
in  the  name  of  the  defendant  in  en*or,  who  thereupon  issued 


*  X  Ld.  Raym.  329.  a  Smith  R,  259.  *  i  Str.  68 3^  2  Str.  89a.  Fitzgib.  20U 

*  a  Bac.  Abr.  aoo.  Carth.  368.  i  Baraard,  K.  B.  405.  421,  S.  C»  Cowp* 

*  2  Str.   863,  902.  a  Ld«  Raym.  425.  a  Blac.  Rep.  1067. 
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execution,  the    court  of  King's    Bench  granted  a  mie  to 
shew  cause,  why  the  sheriff  should  not  pay  the  money  levied 
on  the  execution  into  court,  and  enlarged  that  rule,  in  order 
to  allow  the  plaintiff  in  error  to  amend  his  writ*.     So  where  a 
writ  of  error  was  sued  out  on  a  judgment  of  the  Common 
Fleas,  in  an  action  of  covenant^  describing  it  as  a  plea  of  treg* 
pass  on  the  case,  the  court  of  King's  Bench,  in  which  it  was 
returnable,   upon   application  made  to  them,   permitted  the 
writ  of  error  to  be  amended,  by  substituting  the  words  "  in  a 
plea  of  covenant  broken,"  instead  of  the  words,  •*  in  a  plea  of 
trespass  on  the  case,"  without  imposing  any  terms  whatever"^. 
But  where  a  writ  of  error  was  returnable  before  the  giving  of 
the  judgment  on  which  it  was  brought,  the  court  on  consider- 
ation held  this  to  be  such  a  fault  as  was  not  amendable  by  the 
statute^ 

The  general  ground  of  quashing  a  writ  of  error"*  is  some  fault 
or  defect  therein,  that  is  not  amendable  by  the  above  statute : 
and  the  application  to  quash  it  ought  to  be  made,  either  to  the 
court  of  Chancery,  from  whence  it  issues,  or  to  the  court 
wherein  it  is  returnable*.  Where  there  are  several  parties, 
who  are  aggrieved  by  a  judgment,  and  the  writ  of  error  is 
brought  by  some  or  one  of  them  only,  the  courts  will  quash  it'. 
But  where  one  of  several  parties  to  a  judgment,  who  is  not  ag- 
grieved  thereby,  joins  in  bringing  a  writ  of  error,  we  have  just 
seen,  it  may  be  amended,  by  striking  out  his  name,  and  stand 
good  for  the  other  parties.  And  it  may  be  quashed  as  to  one 
judgment,  upon  which  it  does  not  lie,  and  stand  good  for 
another,  upon  which  it  is  properly  brought^  Costs  are  pay- 
able in  all  cases,  on  quashing  a  writ  of  error,  even  though  none 
were  recoverable  in  the  original  action** ;  it  being  declared  by 


■  a  Smith  R.  259.  '  ^nie,  1 1 59. 
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statateS  that  ^^  updn  the  quashing  any  writ  of  error,  for  vari- 
^  aQce  from  the  original  record^  or  other  defect,  the  defendant 
^  in  error  shall  recover  against  the  plaintiff  his  costs,  as  he 
^  should  have  had  if  the  judgment  had  been  affirmed,  and  to 
*  be  recovered  in  the  same  manner:'*  v^hich  costs  include 
those  of  quashing  the  writ  of  error^  But  where  the  defend- 
mnt  in  error  enters  continuances  on  the  original  judgment,  to 
drfeat  the  writ  of  error,  the  plaintiff  is  not  liable  to  costs  on 
quashing  it*". 

A  writ  of  error  may  abate  by  the  act  of  God,  the  act  of  law, 
or  the  act  of  the  party.  If  the  plaintiff'  in  error  die,  before 
errors  assigned,  the  writ  abates ;  and  the  defendant  in  error 
ijnay  thereupon  sue  out  a  scire  facials  qaare  executionem  non,  to 
revive  the  judgment  against  the  executors  or  administrators  of 
^e  plaintiff  in  error"*.  But  if  the  plaintiff  in  error  die,  after 
errors  assigned,  it  does  not  abate  the  wrif* :  In  such  case,  the 
lefendant  having  joined  in  error,  may  proceed  to  get  the  judg- 
nt  affirmed,  if  not  erroneous;  but  must  then  revive  ifr, 
ainst  the  executors  or  administrators  of  the  plaintiff  in 
r^.  And  a  writ  of  error  does  in  no  case  abate,  by  the 
th  of  the  defendant  in  error,  whether  it  happen  before  or 
r  errors  assigned :  If  it  happen  before,  and  the  plaintiff 
11  not  assign  erroi-s,  the  executors  or  administrators  of  the 
dant  in  error  may  have  a  scire  facias  quare  executionem 
in  order  to  compel  him^;  or  if  it  happen  after,  they  must 
oceed  as  if  the  defendant  in  error  were  living,  till  judgment 
affirmed,  and  then  revive  by  scire  facias^  but  cannot  take 
it  execution  pending  the  writ  of  error^:  And  in  order  to 
mpel  the  executors  or  administrators  to  join  in  error,  the 


*  4  Add.  c.  i6.  §  25.  and  vet  2  Sir.  ^  2  Cromp.  401,  2.  and  see  Barnes, 
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plaintiff  may  sue  out  a  scire  facias  ad  audiendum  en 
either  generally  or  nanoiing  them^  If  there  be  several  j 
tiffs  in  error,  the  death  of  one  of  them  abates  the  writ*" 
if  there  be  several  defendants  in  error,  and  one  of  then 
it  is  otherwise,  for  they  are  not  named  in  the  writ'' :  1 
latter  case,  the  death  being  suggested  on  the  roll*,  the  ki 
error  proceeds  against  the  survivors.  By  tlie  death  c 
chief-justice,  before  he  has  made  or  signed  his  retura,  th< 
of  error  becomes  ineffectual;  and  the  defendant  in  erro 
leave  of  the  court,  may  take  out  execution* :  but  if  the  i 
be  signed  in  his  life-time,  it  may  be  made  afterwards^ 
though  it  be  neither  made  nor  signed,  yet  if  the  defend: 
error  take  out  execution  without  leave  of  the  court,  it  h 
gular*. 

It  was  formerly  holden,  that  a  writ  of  error  in  the  He 
Lords  abated  by  the  dissolution  of  parliament^  or  even  I 
prorogation  of  it' ;  but  afterwards  the  Lords  declared,  i 
writ  of  error  should  not  determine  by  the  prorogation  c 
liament"* :  and  at  length  it  was  ordered,  that  upon  a  dissol 
all  appeals  and  writs  of  error  should  continue,  and  hi 
ceeded  on  in  statu  quOj  as  they  stood  at  the  dissolution 
last  parliament".  If  a  writ  of  error  be  brought  in  the  I 
quer  chamber,  and  that  being  discontinued,  another  be  bi 
in  parliament,  this  second  writ  is  a  supersedeas  of  exec 
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Imt  if  a  writ  of  error  be  brought  in  parliament  and  abate,  and 
the  plaintiff  bring  a  second,  this  is  no  supersedeas^  because  it  is 
in  the  same  court*. 

« 

Bankruptcj/  is  no  abatement  of  a  writ  of  error :  Therefore, 
where  the  defendant  in  error  becomes  bankrupt,  his  assignees 
cannot  sue  out  a  scire  facias  in  their  own  names,  to  compel  an 
assignment  of  errors,  but  should  proceed  in    the  bankrupt's 
name  till  judgment^     But  the   writ  of  error  abates  by  the 
marriage  of  a  feme  plaintiff  in  error*".     And  where,  to  a  scire 
facias  qtuire  executionem  nonj  the  plaintiff  in  error  pleaded  in 
abatement,  that  the  defendant  in  error  was  married  since  the 
judgment,  and  before  the  issuing  of  the  scire  faciaSf^  the  defend- 
ant moved  to  quash  her  own  writ,  which  was  granted  without 
costs*^. 

If  the  writ  of  error  be  not  quashed  or  abated,  the  plaintiff  in 
error  may,  after  the  record  is  certified,  forthwith  proceeil  to 
assigpn  his  errors.  And  it  w^s  formerly  holden,  that  after  the 
record  was  certified,  the  plaintiff  in  error  must  have  assigned 
Ilia  errors,  and  sued  out  a  scire  facias  ad  audiendum  errores  to 
bring  in  the  defendant  in  error,  the  same  term,  or  the  term 
next  after  the  record  was  certified,  otherwise  the  whole  matter 
was  discontinued^ :  But  it  has  been  since  determined,  that  if 
the  plaintiff  in  error  lie  still,  after  a  writ  of  error  brought,  and 
do  not  assign  errors,  this  is  no  discontinuance  of  the  writ  of 
erroH;  though  it  is  otherwise,  if'^  he  make  default  after  errors 
assigned. 

If  the  plaintiff  in  error  will  not  proceed  after  the  record  is 
certified,  the  defendant,  in  order  to  compel  him,  should  sue 
oat  a  writ  of  scire  facias  quare  executionem  non,  in  the  court 
wherein  the  writ  of  error  was  returnable,  except  on  a  writ  of 


•  X  Vaot.  too.  I  Mod.  285*  ^  i  Str.  638. 
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error  coram  nobis  or  vobis,  or  by  the  plaintiff  to  reverse  bis 
own  judgment,  or  in  qiiare  impedit,  where  the  judgment  for 
the  defendant  is^  that  the  plaintiff  take  nothing  by  his  writ, 
but  be  in  mercy  for  his  false  claim,  and  in  all  cases  of  the 
same  nature,  where  there  is  no  adjudication  to  the  defendant 
of  damages  or  costs :  and  in  the  Exchequer  Chamber^  he  should 
give  a  rule  for  the  plaintiff  to  alledge  diminution^  or  that  the 
record  is  not  dulv  certified  or  transcribed. 


In  the  King's  Bench,  we  may  remember*^  as  the  parties 
have  no  day  in  court  given  to  either  of  them^  on  the  removal 
of  tlie  record  by  writ  of  error,  the  defendant  in  error  hath  no 
other  way  of  compelling  the  plaintiff  to  assign  his  errors,  than 
by  suing  out  a  writ  of  scire  facias  quare  exicutionem  non,  &c.^; 
and  if,  upon  such  writ,  the  plaintiff  in  error  do  not  assign 
errors,  but  sufler  judgment  to  pass  by  default  upon  scire  feci, 
or  two  nihilsy  no  errors  afterwards  assigned  shall  prevent  exe- 
cution''. 

The  scire  facias  ^luire  executionem  non  is  a  judicial  writ, 
issuing  out  of  the  court  of  King's  Bench,  where  the   record 
is   supposed   to   be ;  and  the  intent  of  it   is  to   bring  in  the 
plaintiff  in  error  to  assign  his  errors :     Therefore,  where  a 
scire  facias  was  prayed  by  one  of  several  defendants  in  error, 
the  fault  was  hold  en  to  be  cured  by  the  plaintiff's  coming  in 
upon  it,  and  assigning  his  errors'^.     This  writ   may    be  sued 
out  after  the  expiration  of  the  rule  to  certify  or  transcribe  the 
record,  though  before  the   transcript  is  actually  brought  into 
court  and  filed' :  and  it  may  issue  immediately  after  the  re- 
cord is  certified,  though    before  the  rule  for   certifying  it  is 
expired';  and  should  be  directed  to  the  sheriff  of  the   county 
in  which  the  action  was  laid.     In  point  of  form,  it  pursues  the 
judgment  of  the  Common  Pleas,  the  record  and  proceedings 


*  ylrjfy  1 1 19, 20.  **  3  Bur.  1 79 1,  2. 
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if  are  ^ted  to  have  been  brought,  for  certain  causes  of 
into  the  King's  Bench* :  And  it  should  be  made  return- 
i  a  general  return  day  or  day  certain^  according  to  the 
of  the  proceedings ;  if  by  original  writ,  on  a  general 
day,  uhicunqiie^f  &c.  but  if  by  bill,  or  attachment  of 
je,  on  a  day  certain  at  Westminster''.  If  the  transcript 
ight  in  by  the  essoin  day  of  the  term,  the  scire  facias 
ear  teste  on  the  last  day  of  the  preceding  term ;  or  i 
t  in  within  the  term,  on  the  first  day  of  that  term*  • 
there  be  only  one  writ,  there  should  be  fifteen  day? 
n  the  teste  and  return,  by  original ;  or  if  there  be  two 
between  the  teste  of  the  first  and  return  of  the  8econd^ 
lias  in  such  case  cannot  issue  before  the  return  of  the 
writ;  and  ought  to  be  tested,  by  original^  on  the  quarto 
t  of  the  return  of  that  writ,  or  by  bill^  on  the  very  re* 
iy^  A  scire  facias  in  error  need  not  lie  four  days  in 
ce,  as  a  scire  facias  against  bail  must'. 

he  return  day  of  the  scire  facias^  if  scire  feci  be  re- 

or  of  the  alias  writ,  if  there  be  two  nihils,  by  billf  or 

quarto  die  post  of  the  return  by  original^  the  defends 

srror  must  give  a  rule  to  appear^  with  the  clerk  of  the 

n^hich   expires  in  four  days  exclusive^     Within  that 

he  plaintiff  in   error  might  formerly  have    appeared, 

eaded  to  the  scire  facias,  in  this  as  in  other  cases^;  and 

vas  an   old   rule,  that  if  the  party   pleaded  to  the  scire 

and  it  went  against  him,  execution  might  be  sued  out, 

t  the  writ  of  error  should  go  on  notwithstanding".     Af- 

Is  the  court,  in   consideration  of  the  delay  arising  from 
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this  practice,  established  it  as  a  standing  rule  for  the  futor^ 
that  if  upon  the  return  of  the  ^cire  facias^  the  plaintiff  ak 
signed  his  errors,  then  all  farther  proceedings  should  In 
stayed  upon  it ;  but  where  he  chose  to  stand  out  upon  pi 
ings  to  the  scire  facias,  execution  should  go,  if  it  were 
judged  against  him''.  From  this  time,  the  court  appear 
have  discountenanced  pleadings  upon  the  scire  facias  ;  and 
some  instances  to  have  set  them  aside^.  At  present,  the 
facias  is  considered  merely  as  a  means  of  compelling  an 
signment  of  errors'" :  and  it  seems  to  be  the  practice  now, 
admit  of  no  plea  thereto,  by  the  plaintiff  in  error^.  If  e 
are  assigned,  before  the  expiration  of  the  rule  to  appear 
the  scire  faciasj  all  farther  proceedings  upon  it  are 
of  course ;  but  if  the  plaintiff  do  not  assign  his  errors, 
give  a  copy  of  them  to  the  defendant's  attorney  io  error* 
fore  the  time  allowed  by  the  rule  on  the  scire  facias  is 
pired,  the  attorney  for  the  defendant  in  error  may  enter  j 
ment  on  the  scire  facias^  and  take  out  execution  the 
and  this  he  may  do,  though  he  has  previously  g^ven  a  roli 
assign  errors,  which  has  not  expired\  But  the  writ  of 
still  remains  in  force ;  and  the  defendant  in  error  can  have 
costs,  unless  he  srive  a  rule  for  the  plaintiff  to  assism  erronFi 


Diminution  is  either  of  the  body  of  the  record^  or  rf 
out-branches,  as  of  the  original  writ,  warrant  of  attorney, 
If  the  judges  of  th^  Common  Pleas,  or  other  judges 
writ  of  error,  do  not  certify  all  the  record,  the  party  that 
the  writ  of  error  may  alledg^  diminution  of  the  record, 
pray  a  writ  to  the  justices  who  certified  the  record  before^ 
certify  the  whole  of  it'.     But  it  is  a  rule,  that  a  man 
alledge  diminution  contrary  to  the  record  which  is  cei 
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\B  if,  on  a  writ  of  error,  it  be  certified  that  the  judgment  was 
iaX  the  defendant  should  be  in  misericordid,  the  defendant  m 
^rror  cannot  alledp^e  for  diminution,  that  the  record  is  quod 
)tpialur,  because  this  is  contrary  to  the  record  certified%  And, 
ixcept  in  Wales  and  the  counties  palatine^,  diminution  cannot 
)ealledged  upon  a  writ  of  error  brought  on  a  judgment  in 
my  inferior  court*'. 


The  rule  to  alledge  diminulion  is  an  eigJU  day  rale,  given  by 
he  clerk  of  the  errors  in  the  Exchequer  Chamber"^ ;  and  if  the 
frit  of  error  be  returnable  the  first  day  of  term,  the  plaintiff  . 
0  error  is  to  transcribe  the  same  term,  alledge  diminution  the 
arm  following,  assign  errors  the  next  term,  and  argue  them 
iie  fourth  term  ;  but  if  the  defendant  in  error,  instead  of 
lerving  the  rule  to  transcribe  at  the  return  of  the  writ,  neg- 
lect it  for  a  term  or  two,  the  plaintiff  must  transcribe  in  that 
torm  in  which  the  rule  is  served,  alledge  diminution  the  same 
Itfm,  assign  errors  the  term  following,  and  argue  them  the 
lUrd  term^  A  copy  of  the  rule  to  alledge  diminution  being 
Bade,  and  served  on  the  attorney  for  the  plaintiff  in  errors 
i  \b  incumbent  on  him  to  alledge  diminution  within  the  eight 
iajs  allowed  by  the  rule ;  and  if  he  neglect  to  do  so^  the 
derk  of  the  errors,  on  being  applied  to,  with  an  affidavit  of 
be  service  of  a  copy  of  the  rule,  will  sign  a  nonpros ,  and 
a  the  defendant  in  error  his  costs ;  but  unless  an  affidavit  be 
Aade,  he  usually  sends  to  the  attorney  for  the  plaintiff  in 
rror,   and  if  diminution  be  not  alledged  by  the  next  morn- 


*  I  Rol.  Abr.  764.  Godb.  267.  And 
I « late  case,  where  a  writ  of  error  waa 
ought  in  parliament,  on  a  judgment  of 
ecoart  of  Exchequer  in  Ireland^  af- 
med  in  the  Exchequer-chamber  there, 
e  House  of  Lords  held  that  diminu- 
ia  could  not  be  alledged  in  the  body 
'  the  record,  contrary  to  the  irantcript ; 
id  itfbsed  to  issue  a  certiorari  for  veri- 
b{g  it.    Rxme  t.  PowWf  n  dim.  Bot^xe 


and  another 9  in*  Error,  Dom.  Proc.  die 
Mart.  8  Mar.  1803.  but  see  x  Bulst. 
181.  2Lil.  Abr.  422.  i  Salk.  49.  Lil. 
Ent.  226.  245.  556.  5J9.  565. 

"  7  Sid.  147.  364.  I  Salk*  266.  tn 
marg.  Id.  270.  Lil.  Ent.  226. 245. 

^  I  Sid.  40.  I  Salk.  266. 

^  Append.  Chap.  XLI.  $  35* 

e  L.  P.'E.  92. 

^  Append.  Chap.  XLI.  §  97,  &c. 
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ingy  he  will  then  sign  the  nonpros  of  conrse,  and  tax  the 
costs\ 


When  the  plaintiff  in  error  has  alledged  diminution,  the 
next  step  to  be  taken  by  the  defendant  in  error,  is  to  give  a 
rule  for  the  plaintiff  to  assign  errors  ;  which  is  the  Jirst  pro- 
ceeding  on  a  writ  of  error  coram  nobis  or  vobiSf  and  may  be 
given  immediately  after  the  allowance  and  notice  of  the  writ 
of  error^ :  It  is  also  the  first  proceeding  after  the  transcript 
is  brought  in,  on  a  writ  of  error  by  the  plaintiff  to  reverse  \m 
own  judgment"" ;  or  where  there  is  no  adjudication  to  the  de- 
fendant of  damages  or  costs'*.  In  the  King's  Bench,  this  isi 
four  day  rale,  given  by  the  master^,  on  the  expiration  of  the 
rule  to  appear  to  the  scire  facias^ ;  and  after  being  entered' 
with  the  clerk  of  the  rules,  a  copy  of  it  should  be  nutde,  aid 
served  on  the  attorney  for  the  plaintiff  in  error. 

In  the  Exchequer  Chamber,  if  the  plaintiff  in  error  allediKe  * 
diminution,  the  rule  to  assign  errors  is  given  the  next  tern, 
with  the  clerk  of  the  errors,  in  like  manner  as  the  rale  to  al-  j 
ledge  diminution,  and  expires  in  eight  days  after  service*.  Oi 
a  writ  of  error  returnable  in  parliament,  when  the  transcript 
is  brought  in,  a  peer  moves  the  house,  without  any  previow' 
proceeding,  for  a  day  to   be   given   the  plaintiff  in  error  le 
assign  his  errors,  which  is  ordered  accordingly^;  and  ougftt 
to  be  done  within  eight  days  after  the  bringing  in  of  the  wiil 


■  Imp.  K.  B.  784,  5. 
^  2  Crorap.  394.    Imp.   K.  &  8ij« 
L,P.E.78. 

*  3  Bur.  177 1. 
^  jlntCf  1 196. 

*  Append.  Chap.  XLI.  §  36. 

'  6  Durof.  &  East,  367.  aod  see  2  Str. 
917.  In  the  case  of  SambriJ^e  y.  Homs" 
lof^  in  Error,  2  Durnf.  '&  East,  1 7.  it 
was  holden,  that  the  rule  to  assign  errors 
might  be  given  at  the  same  time  as  the 
rule  to  appear  to  the  tcirc  facias ;  but 


according  to  this  determioaiioo,  the  nie 
to  assigi  errors,  which  eiqiires  ia  fosr 
days  inclusive^  would  hafe  ejqnred  bdott 
the  rule  to  appear  to  the  uin  fmm% 
which,  we  have  seen,  does  not  eipB 
till  four  days  exclusive  :  asite^  1 197.  sit 
therefore  the  practice  was  altered  • 
above. 

«  Append.  Chap.  XLI.  J  37. 

^  For  the  form  of  the  oider^  gee  Mf 
pend«  Chap.  XLL  §  }8» 
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nf  enor,  triek  the  recth^.  WHbm  tht  time  tnitod  bj"  the 
nie  or  order  to  a^iga  errari,  if  thef  Mt  not  aMigpMd,  thm 
Mm6mt  ha  error  mtf  rign  a  nanpms^f  m4  it  cwlttfad  la 


An  oM^gnment  of  errors  is  in  nature  of  a  deckratton^;  aiul 
k  either  of  errors  in  /act,  or  errors  in  taw.    The  former  con^ 
■It  of  matters  of  fact,  not  appearing  oh  the  face  of  the  re- 
fordf  whicby  if  true,  prove  the  judgment  to  have  been  erro* 
J  as  that  the  defendant  in  the  original  action^  beings 
^g^9  appeared  by  attorney^;  that  ^/eme  pkintifT  or  de- 
nt was  under  coverture,  at  the  time  of  commencing  tlf$ 
on';  or  that  a  sole  plaintiff  or  defendant  died  befoTie  Vffk 
or  interlocutory  judgment^:  But  the  defendant  in  ^ift^ 
is  not  allowed  to  assign  for  error,  the  death  of  the  no* 
plaintiff^.     An  assignment  of  errors  in  fact  should  C0tt* 
le  with  a  verification* ;  and  in  assigning  the  death  of  the 
nt  in  error,  the  assis^nment  ought  not  to  condffde  ia 
common  way,  but  by  praying  a  ^ctre  facias  (fd  aitdSilh^ 
errareSf  against  the  executor  or  administrator  of  the  de^ 
ot  in  error ;  and  if  the  sheritf  return  that  he  is  ativ^  tf^en 
may  come  in  and  plead  tn  nuUo  est  erratum  ;  or  his  attoN 
may  appear  for  him,  and  say  that  be  is  alive*;  but  if  flie 
■eritf  return  that  he  has  warned  the  eitecutor  or  administrap 
ir,  that  will  be  a  sufficient  ground  for  the  court  to  pro<!fe(f  aii4 
kwnine  the  errors'* 


■^^•a^m* 


»  Anfr  Dm.  PfH.  dii  Ven.  13  iXv.  ^  %  Str.  899.  hoi  see  i  8i(f,  9J,  H. 

if  i*  Raym.  59.  S.  C  where  it  wa«  4ifigM4 

^  Appcod.  Chap.  XI^L  f  97,  &c.  for  error. 

^%. P.E.  31*  7  £^^  m*  *  I  Bon  410.    Cartb.  367*  M  Mit 

^ %  Bab.  Abr.  si6^  Yelv.  $8.  ttmUnu 

*ilppeDd.Ch^* ZLI-  i  39i  40t  ^  x  Sid.93.  T, Riym.  j9^  Si  C; 

^JK|4x,s/  !Cartk339. 
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Errors' in  aid  are  common  or  -special.  The  cmtinuni  erroii 
are,  that  the  declaration  is  insufficient  in  law  to  maintain 
the  action ;  and  that  the  judgment  was  given  for  the  pkdntii 
instead  of  the  defendant"",  or  vice  versd :  Special  errors  aw 
the  want  of  an  original  writ**,  bill,  or  warrant  of  attorney*^;  or 
other  matter,  appearing  on  the  face  of  the  record,  wbick 
shews  the  judgment  to  have  been  erroneous.  The  plaintil 
may  assign  several  errors  in  law,  but  only  one  error  in  fact'; 
and  he  cannot  assign  error  in  fact  and  in  law  together,  foi 
these  are  distinct  things,  and  require  different  trials^.  It  ii 
also  settled,  that  nothing'  can  be  assigned  for  error  whid 
contradicts  the  record^,  or  was  for  the  advantage  of  the  par^ 
assigning  it^ ;  or  that  is  aided  by  appearance,  or  not  being 
taken  advantage  of  in  due  time^.  Where  there  are  severa 
plaintiffs  in  error,  they  must  join  in  assigning  errors',  onki 
some  of  them  have  been  summoned  and  severed  :  And  when 
the  assignment  has  been  merely  calculated  for  delay,  th 
courts  have  in  some  instances  set  it  aside^  The  aarignmeil 
of  errors  is  engrossed  on  four-penny  stamped  paper;  and  ned 
not  be  signed  by  counsel:  In  the  King's  Bench,  it  is  del 
vend  to  the  defendant's  attorney ;  in  the  Exchequer  Chav 
her,  and  House  of  Lords,  it  is  JUed  with  the  clerk  of  th| 
errors,  or  clerk  in  parliament. 

If  the  plaintiff  assign  for  error  the  want  of  an  original  wrii 
bill,  or  want  of  attorney,  &c.  or  that  it  is  bad  in  point  of  Ian 
he  should  regularly  take  out  a  certiorari,  to  verify  his  erron 
for  it  is  a  rule,  that  judgment  cannot  be  reversed,  for  wan 


*  Append*  Chap.XLL  §  $o«  73,  ,4.  Raym.  1414.  S.C.  i  Wik.  185.  S.P. 

81,2,  3.  '  a  Bac.  Abr.  220.    i  Str.  38a,  b 

•»  /J.  f  5 1 .  62.  *e  2  Saund.  47.  (8), 

.  *  IiL§  56.  62.  75,  *  2  Bac.  Abr.  221.  %  H.  Blac  16 

*F.N.  L.20.  299. 

^  2  Bac  Abr.2r7.  2  Ld.  Raym.  883.  '  2  Bac.  Abr.  217.   Imp.  K. B.  78 

I  Sir.  439*   Danki.FrankRn^  H.  26  6. 

Geo.IIL  K.B.  ^  i  Str.  141.  545;   ^  ^^  399.  Li 

'iBic  Abr,2i8.  iStr*684.  2Ld.*  £at,228.  m  mor^.                           ' 


OF  ERROIU  180* 

original  writ,  bill,  or  warrant  of  attorDey,  nor  for  any 
ed  error  or  defect  therein,  without  a  cerliorari\  The 
1  such  case^  unless  confessed,  is  not  considered  to  be 
tely  assigned,  until  it  appear,  by  the  return  to  the  cer-- 
that  it  is  well  founded^:  And  it  is  said,  that  the 
r  in  error  cannot  till  then  bring  in  the  defendant,  to 
0  the  errors'". .  Also,  by  the  course  of  the  King*s  Bench, 
nution  be  alledged,  errors  cannot  be  entered  till  the 
iri  be  returned,  and  the  rules  to  plead  are  expired'^. 

^tiorari  is  a  judicial  writ%  issuing  out  of  the  court  where 
it  of  error  is  depending,  on  a  proper  prtBcipe\  and  di- 
to  the  judge  or  officer  who  has  the  custody  of  the  writ, 
r  matter  to  be  certified ;  as  to  the  custos  breviumf  for 
og  an  original  writ^,  or  to  the  chief-justice,  for  certi- 
,  bill**,  or  warrant  of  attorney ^  &c.  This  writ,  which 
red  to  be  on  a  twenty  shilling  stampS  is  tested  in  the 
f  the  chief-justice  of  the  King's  Bench,  when  it  issues 
that  court;  or  when  it  issues  out  of  the  Exchequer 
er,  in  the  name  of  the  chief-justice  of  the  court  of 
\n  Pleas* ;  and  ought  not  to  bear  tesie  before  the  as- 
it  of  errors™.  The  writ  of  certiorari  being  signed  and 
should  be  delivered  to  the  judge  or  officer  to  whom  it  is 
1 ;  and  is  made  returnable  immediate,  or  without  delay*^* 


nr.  IV«.34«  b«  I  Rol.  Abr.  764.  of  inquiry,  the  certiorari  is  directed  to 

)nn«   1398*   1441*  Cas.  temp*  the  chief-justice  of  K.  B. ;  but  for  ccr- 

18,  19.  tifying  warrants  of  attorney,  or  a  writ  of 

Rep.  II  j.  inquiry,  10  C.  P.  it  is  directed  to  the 

Raym.  1047.  cuttos  hrevtum.  Lit.  £nt.  5^$,  &c.  2  Ld» 

b.  an.  Raym.  »476,  i  Wils.  85* 
«,  12.  ^  Stat.  48  Goo.  III.   c.  149.  Sched. 

id.  Chap.  XLI.  J  52.  57.  Part  II.  j  III.   55  Geo.  III.  c.  184. 

53.  Sched.Vzxtll.  $  III. 

76.78.  ^2Str.  819.     2Ld«  Raym.  1554* 

58.  78.    For  certifying  bail  S.  C. 

rinal  action,  the  admission  of        ""2  Ld.  Raym.   1554,   2  Str*  8i9« 

0  sue  by  prochdn  amij  an  im-  S.  C.  but  see  i  Str,  440. 
r  Other  cootiauance,  or  a  writ       ;  L\h  Ent«  555^  Sic. 
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It  has  been  doubtad,  whether  th€  court  have  (Mww  to  mrnnd 
this  writ*. 

When  a  certiorari  is  pr^yedj  the  defendant  in  err6r  miy 

come  in  graiig^  and  confess  the  want  of  an  ori^nal,  &c,  by 

pleading^  in  nulla  est  erratum^,  or  a  release^,  which  rendeM  It 

unnecessary  for  the  plaintiff  in  error  to  sue  oot  a  eetthtdrit 

oty  tf  there  be  an  original,  &c«  he  may  go  to  the  master  of 

the  office^  in  the  King*s  Bencbi  and  g^t  a  mle  for  the  platatiff 

in  error  to  return  his  certiorari^.    This  is  a  four  day  rakp 

giyen  by  the  master,  On  the  back  of  the  draf^  of  the  idrt 

fociai  quare  executianem  ntm ;  and  after  being  entered  with 

the  clerk  of  the  rules,  a  copy  of  it  is  serred  on  the  plaiatiff^i 

attorney.    In  the  House  of  Lords,  it  is  a  role,  that  ^^  if  thi 

plaintiff  in  error  alledge  diminution,  and   pray  a  c«ff»erflV^ 

the  clerk  shall  enter  an  award  thereof  accordingly ;  add  tlii 

plaintiff  may,  before  in  nulla  est  errMum  pleaded^  sne  fofttfi 

the  writ  of  certiorari  in  ordinary  course,  without  speciid  fi» 

tition,  or  motion  to  the  House,  for  the  same;  and  if  he  l| 

not  prosecute  such  writ,  and  procure  it  to  be  returned, 

ten  days  next  after  his  plea  of  diminution  put  in,  than,  oil 

he  shall  shew  good  cause  to  the  House,  for  enlarging  the 

for  the  return  of  such  writ,  he  shall  lose  the  benefit  of 

same,  and  the  defendant  in  error  may  proceed,  as  if  no 

writ  of  cerfiorart  were  awarded*.**     This  is  the  common  e 

of  proceeding :  but  if  the  House  be  soon  about  to  rise,  tbajF 

will,  upon  petition,  of  which  their  must  be  two  days  preritd 

notice,  order  the  plaintiff  in  error  to  return  the  writ  of  em 

tiaraH  by  a  short  day. 

Within  the  time  allowed  to  the  plaintiff  in  error,  for  the  i* 


'  Banes,  i%*  Mod,235.  Holt,  563.  S.C 

«•  1  Salk.  26J.  %  Ld.  Raynu  1156.  *  Com.  Rep.  115.  1  Sai&.ft67.  sL 

S.  C  2  Str.  907.  S.  P.  Aaym.  1x56.   S.C.    Append.    Oh^ 

«  I  iSalk.  268.    3  Satk.  399.    %  lA.  XLI.  j  5s, 

Raym.  1005.   6  Mod.  113.  ao6.  S.  C.  •OrJU  t>m.  Prtte.  dk  Fm.  13  A 

s  Ld.  Rsigrm.  1047.    3  flalk.  214.    6  i66i. 
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torn  of  the  eertiorari^  he  either  gets  it  retarned^  or  not:  If  it 
be  QOt  returned,  the  assignment  of  the  want  of  an  original^ 
&G.  i?t  of  no  effect;  and  the  defendant  in  error,  having  entered 
9  record  a  nou  misit  Irtreve^,  may,  notwithstanding  such  aa- 
l^nipent.  plead  in  nuUo  est  erratum,  and  proceed  to  ajffirtn 
dis  jndgment\  If  a  return  be  made  to  the  writ  of  cfrtiorarip 
^  it  is  either  that  there  is,  or  is  not  an  original  writ,  bill,  or 
fvrant  of  attorney,  Scti^.  And  as  diminution  cannot  be  al<» 
lldged,  so  it  is  a  rule,  that  matter  cannot  be  returned  to  thft 
fRr|jpriirt»  contrary  to  the  record^.  The  return,  being  made, 
IP  filed  in  the  treasury  of  the  court,  where  the  defendant's  at- 
torney should  search  for  it. 

We  have  already  seen%  that  the  want  of  an  original  writ  or 
KII  is  aided  after  verdict,  by  the  statute  18  EUz.  c.  14.  but 
after  judgment  by  default  or  confession,  or  upon  demurrer, 
nnU  iiel  record.  Therefore,  if  the  want  of  an  original  after 
diet  be  assigned  for  error,  the  defendant  in  error  may  con^ 
it,  by  pleading  iu  nulla  est  erratum :  But  if  a  writ  of  error 
brought  after  a  judgment  by  default,  &c.  it  is  usual  for  the 
I'fidant  in  error,  if  there  be  no  original  already  sued  out,  to 
nt  a  petitio7i,\to  the  Master  of  the  Rolls,  praying  that  the 
iter  of  the  county  where  the  venue  is  laid,  may  be  directed 
bsne  an  original,  with  a  proper  retura^  This  petitioi^ 
Ihist  be  presented,  before  the  defendant  in  error  take$  out  a 
Hh?  for  the  plaintiff  to  return  the  cer/torari ;  And  an  order^ 
HMnif  obtained  thereon,  a  copy  of  the  petition  and  order  should 
ip  forthwith  served  on  the  adverse  attorney,  and  if  be  do  oot 
I  two  or  three  days  make  his  election,  either  to  accept  th^ 
ifts  in  error,  or  prosecute  his  writ,  the  costs  in  error  must  bf 
aidered  him ;  and  if  he  accept  thereof,  the  defendant  in  error 


•  Append.  Chap.  XLI.  $  69*  *^fi/r,  loi.  94$. 

P  X  fMDu  «$7»  s  14-  RsLjeu  2156.        '  Append.  Chap.  IV.  ^  ^7. 

Cm  %  Cromp.  374*  '  ^^^*  103.  and  lee  6  Domd.k  Etit, 

f  An^^  ^^^  ^^^'  t  <^  S9«  77*    544- 

^  i^ipeod.  cup.  IV.  $  ^9. 
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may  immediately  sign  a  nonpros,  and  after  entering  a  remHA'. 
tur,  take  out  execution  on  the  judgment* ;  but  if  he  refuse  tt| 
accept  the  costs,  choosing  rather  to  prosecute  his  writ  of  errorg 
the  petition  and  order  should  be  delivered  to  the  cursitoTi 
who  will  make  out  the  original  writ,  which  must  be  retu 
by  the  sheriff,  and  then  filed  with  the  ctistos  brevium^. 
-same  course  is  observed  after  an  amendment  of  the  proceedii 
in  the  original  action,  pending  a  writ  of  error ;  upon  wbi 
the  plaintiff  in  error  may  make  his  election,  either  to  s 
the  costs,  or  prosecute  his  writ"".  And  a  bill  may  be  filed 
warrant  a  judgment,  after  the  want  of  it  has  been  assigned 


error". 


The  plaintiff  in  error  can  have  but  one  writ  of  certu 
Therefore,  where  he  took  out  a  certiorari  of  a  wrong 
which  did  not  verify  his  error,  and  afterwards  moved 
second  certiorari^  it  was  denied  him ;  the  court  saying,  it 
be  granted  to  affirm,  but  not  to  reverse  a  judgment^  Bul^ 
it  be  certified  on  the  plaintiff^s  writ,  that  there  is  no  origii 
or  warrant  of  attorney^  or  one  that  is  bad,  or  warrants  not 
declaration^  the  defendant  in  error  may,  at  any  time  before  i 
nutto  est  erratum  pleaded,  make  a  suggestion  that  there  is  I 
original  or  warrant  of  attorney,  or  a  good  one  of  a  diffei 
term,  or  even  of  the  same  term  with  the  placHa\  and  pi 
certiorari  for  certifying  it  i  and  if  a  good  original  be  retai 
the  court  will  not  inquire  when  it  was  filed;  or  if  a  bad 
nal  was  before  certified,  they  will  disregard  it,  and  apply 
record  to  that  which  is  good,  and  will  support  thejodj 
But  it  is  a  rule^  that  no  certiorari  upon  a  writ  of  error, 
be  sued  out  or  made  by  any  attorney,  after  a  certiorari  in 


■L.  P.  E.30. 
«>/</•  31,  a. 

*  Ante,  J62. 

'  I  Taunt.  126. 

•  Cro.  Jac,  «;97. 

'  %  Str.  765.  and  lee  U.  Sig.  S.  P. 
<  Cro.  Car*  QT, 


*>  Cro.  Jac.    277.    I    Sallu  s66i 
Mod.  174.  S.  C« 

*  1  Rol.  Abr.  765.  Ora  Jac.  ij 
597.  Cro.  Car.  410. 

^  Com.  Rep.  ii8«  i  Salk.  a6>s 
Raym.  1476. 

I  R.E.  II  Car. LK.B. 
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nme  crnise  bath  been  already  sned  otat  and  retnrned,  witbovt 
motion  in  court  by  counsel. 

In  tbe  Kingf  8  Bench,  as  the  parties  baye  no  day  in  court 
'  after  the  record  is  removedi  the  plaintiff  in  error  may,  -after 
\t  has  assigned  his  errors,  have  a  $ctre  facias  ad  audiendum 
\  0twe^  against  the  defendant,  who  thereupon  may  appear  and 
I  jiead  in  nulh  est  erratum,  or  a  releasei^,  &c.     But  in  practice 
:itis  usual  for  the  defendant  in  error,  by  consent,  to  take  notice 
tolontarily  of  the  assignment  of  errors;  which  consent  is  tes- 
tified by  his  pleading  in  nuUo  est  erratum^  and  then  there  is  no 
f  occasion  for  a  *cire  facias  ad  audiendum  erroretF.     Where  a 
SMt  facias  is  sued  out,  and  the  defendant  does  not  appear 
adjoin  in  error,  the  plaintiff  may  move  to  reverse  the  judg« 
Bient,  upon  producing  the  record  of  the  scire  facias^  with  the 
jkeriff 's  return  of  scire  feci,  and  an  entry  of  the  defendant's 
jde&ulty  without  taking  out  a  rule  to  join  in  error"*,  and  ev^n 
iritfaout  moving  for  a  concilium,  or  putting  the  cause  in  tbe 

t 

i    The  Exchequer  Chamber  not  having  the  record  before  them, 

ikit  only  a  transcript,  do  not  award  a  scire  facias  ad  audiendum 

jbrroreSf  but  notice  is  given  to  the  parties  concerned':  And  in 

tte  House  of  Lords,  the  plaintiff  must  get  a  peer  to  move  the 

honse^  that  on  assigning  errors,  the  defendant  may  appear  and 

Qike  his  defence.    In  error  to  reverse  a  common  recovery, 

faiere  ought  to  be  a  scire  facias  against  the  terlenants,  ad  au- 

Kendum  processum  et  recordum^ ;  but  (o  this  they  can  only 

lead  a  release  of  errors\ 

To  ^an  assignment  of  errors,  the  defendant  may  plead  or 
smur.     Pleas  in  error  are  common  or  special :  The  camnum 


m  Append.  Chap.  XLL  §  63,  &c.  '  i  Vent  34. 

f  a  Bac.  Abr.  zoj.  F.  N.  B.  44.  si  Leon.  290.  i  Ler.  72.  Carth.  x  i  x« 

•■Carth.  4 1.  Append.  Chap.  XLI.  }  67.* 

'  1  Str.  144.  ^  I  Bur.  360.  jftUe,  ii4o. 

•a  Str.  12IO. 


plM*  mjmnd€r$  m  M  in  more  frequcntl/  caUecft  «i  m  iwtt^  ^ 

erratum*,  or  that  there  is  no  error  io  tJbe  record  or  proceed^ 
logs  {  which  is  in  the  nature  of  a  demurrer,  and  at  once  refers 
tha  waUer  of  law  arisiog  tberptiv  to  the  judgamt  ^f  tk^ 
courts 

II  tbe  ^^niiff  10  ^ror  Mskgu  an  error  in  hct^  aod  the  de# 
fettdant  IB  eri'or  would  put  in  issue  the  truth  of  it»  he  imght  to 
traverse  or  deny  the  fact,  and  so  join  iRsue  thereupon,  aud  not 
Mjf  in  nulh  tut  erratum  ;  for  by  so  doing,  like  would  eduiaiF* 
ledg«  the  &ct  alledged  (o  be  troe^:  But  when  ao  erwrin  £m(  \ 
is  assigfied,  if  tbe  defeadaut  would  aekaowledgie  the  £iet  to  \ 
he  as  alledged^  and  yet  insist  that  by  law  it  \i^  oot  eiror|k   ^ 
eught  to  rejoio  in  imllo  est  erratvm.    Hence  it  appears,  tiuit  \ 
t£  an  error  m  fact  be  welt  assigned,  in  mMo  ^  err/atum  u  a    \ 
eottfinskm  of  it;  for  the  defendant  ought  to  have  joined  imo   j 
thereon,  so  as  to  have  it  tried  by  the  country  :  But  if  an  emir 
in  ffici  be  aasigoed  that  is  net  assi^aable,  or  be  ill  assigoedyll 
nulla  est  erratum  is  no  confession  of  it,  but  shall  be  takem  flstf 
for  a  demurrer*. 


1 

\ 


If  error  be  aUedged  io  tbe  body  of  the  record,  dm  miOoei 
erratum  is  a  good  rejoinder ;  for  this  shall  put  the  natter  li 
libe  judgment  of  tbe  court,  the  record  being  agreed  to  hen 
itetefH.  So  if  error  be  aUedged  in  a  matter  of  record,  whidi' 
is  not  of  the  body  of  tbe  record,  hut  iu  a  coUaler^il  thing,  H 
tkat  dnere  is  oq  record  •of  resummous,  is  nulla  €$t  erratum  if  i 
good  rejoinder;  for  if  the  plaintift'  iu  error  do  not  aHed||0 
diminution,  and  thereupon  procure  a  certificate  irom  the  io^ 
ferior  court,  that  there  is  not  any  re*snmmons,  before  tbe  rO" 
joinder  entered,  the  asKignnoent  is  of  no  effect,  but  void,  io* 
«Muoci)  as  this  is  to  be  tried  by  tbe  record  itself,  and  no  diisi* 
notion  can  be  alledged  after  rejoinder  entered ;  and  thoogk 


«  Append.  Chop.  XLI.  $  68,  9.  80^  ssS.Dovif  ▼.  Fraiil£i,Ils6Gco>ni' 

B4»  K.  B. 

*  1  Rol.  Abr.  f6i.  <  J  Rol.  Abr.  763. 
c  £  Bac.  Abr.  si 3.  but  tec  Cartb. 
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difendant  confess  tlie  error,  yet  the  c<mrt  ought  xiot  to  re« 
le  the  judgment,  till  they  are  satisfied  it  is  erroneous  by  the 
;>rd  itself*.  If  the  plaintifi^  in  error  assign  error  in  fact  and 
>r  in  laiv»  which  we  have  seen  cannot  be  assigned  together, 
1  the  defendant  in  error  plead  in  nulla  e^t  erratum,  this  is  a 
fessioo  of  the  error  in  fact,  and  th«)  judgment  oiiist  be  ro-> 
led^ ;  Cor  he  should  have  demurred  for  the  duplicity,  upoo 
ich  the  jodgmeot  would  have  been  aflBroied*. 

By  pleading  in  nuUo  est  erratumf  the  defendant  in  error  ad* 
'S  the  record  to  be  perfect,  the  eifect  of  his  plea  being  that 
record  in  its  present  state  is  without  error^ ;  and  therefore, 
er  M  mtllo  est  erratum  pleaded,  neither  party  can  alledge 
ainQtion,  or  pray  a  certiorari^  But  though  the  parties  are 
uul  by  their  own  admission,  and  that  equally  so  as  to  every 
"t  of  the  record,  yet  no  admission  of  the  parties  can  or  ought 
restrain  the  courts  from  looking  into  the  record  before 
wof.  Hence  it  is  a  general  rule,  that  at  any  time  pending 
mrit  of  error,  whether  before^  or  after  errors  assigned,  or 
m  after  in  nulla  est  erratum  pleaded^,  the  courts  e;f  officio 
if  award  a  certiorari ;  and  they  may  do  this  to  supply  a 
feet  in  the  body  of  the  record*,  as  well  as  in  its  out- 
indies. 

When  the  plaintiff  assigns  for  error  the  want  of  an  original 
warrant  of  attorney,  and  the  defendant  romes  in  gratis,  and 
ofesses  the  matter  assigned  for  error,  by  pleading  tVi  nuUo 
l£rratum\  or  a  release',  without  putting  the  plaiutifTto  the 
cessity  of  suing  out  a  cer^rart  to  verify  his  errors,  the  court, 
r  their  own  information,  may  award  this  writ,  in  order  if 


^  I  RoL  Abr.  764.  9  Edw.  VL  32.  «  i  Str.  440. 

^  1  Roh  Abr.  764,  ^  I  Silk.  269. 

^s  Bac.  Abr.  a  18.  Carth.  35S,  9.  a  Ld.  Rajm.  looj.  8.C.  Cas*  t$mfi. 

nk  $2t.  S.  C.  Hardw.  xi8, 19. 

'  %  Ld  Raym.  883«  i  Su*.  439.  *  i  SaUu  a70« 

*  1  fialk.  %jo.  ^aStr.  907. 

'  Id.  16^  2  Cromp.  378*  '     '  I  Salk4  268*  2  Ld.  Raym.  100$* 

fjuL«7c.  &a 
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J)Ossible  to  support  the  judgment.  And  so  if  error  be  assigni 
in  the  original  writ,  and  upon  a  certiorari  granted,  an  err 
neons  original  be  returned,  upon  which  in  nutto  est  erraiuat 
pleaded,  and  after  the  court  grant  a  second  certiorari  i 
another  original,  and  upon  this  a  good  original  is  certifie 
the  court  will  intend  this  to  be  the  original  on  which  tt 
judgment  was  given,  in  favour  of  judgments,  which  ought  t 
be  intended  good,  till  the  contrary  is  manifest\  But  thoogl 
the  court  ex  officio  will  award  a  certiorari  to  affirm  a  ]vAg* 
inent,  yet  they  will  never  award  one  to  reverse  it,  or  make 
errojr**. 

Special  pleas  to  an  assignment  of  errors  contain  matters  in 
confession  and  avoidance,  as  a  release  of  errors',  or  the  statute 
of  limitations^,  &c.  to  which  the  plaintiff  in  error  may  replj 
or  demur,  and  proceed  to  trial  or  argument.  A  release  of 
errors  contained  in  a  warrant  of  attorney  to  confess  a  judgment 
is  good,  though  given  before  judgment,  provided  it  be  dated 
in  the  term  of  which  the  judgment  is  entered  up*:  But  where 
there  are  several  plaintiffs  in  error,  the  release  of  one  of  tbem 
shall  not  bar  the  others^  In  pleading  a  release,  the  defend- 
ant must  lay  avenue;'  but  though  it  be  ill  pleaded,  yet  if  there 
are  no  errors,  the  court  will  affirm  the  judgments  Where 
error  is  brought  on  a  judgment  that  the  parol  shall  deninr» 
the  non-age  cannot  be  pleaded  again,  for  that  would  be  tWf' 
tio  ejusdem  rei,  cujuspetitur  dissohitii^.    . 

The  plea  or  joinder    in  error,  &c.  is   engrossed  on  fo^^ 
penny  stamped  paper*;  and  if  common,  need  not  be  signed 


•  I  Rol.  Abr.  765-  JtnUy  loi.  ^  Stat.  10  &  1 1  W.  III.  c.  14. 

b  I  Salk.  269.  a  Str.  765.  819.  907.  *  2  Str.  taij. 

Cat.  temp.  Hardw.  118,  19.  but  tee  2  '  Cro.  EHz.  648, 9.  Cn>.Jac.  116,  I7* 

Bac.  Abr.  coj .  and  the  caset  there  cited,  3  Mod.  135. 

by  which  it  appeart,  that  formerly  the  »  i  Salk.  268.    3  Salk.  399.  t  ^ 

court  would  haye  granted  a  cerUorari  to  Raym.  1005.  6  Mod.  113.  ao6. 

rererte  the  judgment,  at  well  at  to  affirm  ^  2  Str.  861.  2  Ld.  Rajol  143)'  ^' 

it.  C. 

«  2  Bac.  Abr,  225.  Append.  Chap.  '  5J  Geo.  III.  c.  x84«  Sckl  ^ 

XU.j7i,2.  11.^111. 
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by  counsel.  ^  In  the  King's  Bench,  it  is  delivered  to  the  plain- 
tiff's attorney*:  Tn  the  Exchequer  Chamber,  or  House  of 
Lords,  it  is  Jikd  with  the  clerk  of  the  errors,  or  clerk  in  par- 
liament* 


Issue  being  joined  in  error,  the  proceedings  are  entered  of 
record :  And  on  a  writ  of  error  coram  nohis^  they  must  be 
entered  on  the  same  roll  as  the  original  judgment,  or  former 
writ  of  error**.  On  a  writ  of  error  from  an  inferior  court,  or 
from  the  Common  Pleas,  to  the  Ring's  Bench,  the  entries  are 
nade  by  the  attorney  for  the  plaintiff  in  error*',  on 
Afferent  rolls,  entitled  of  the  term  the  writ  of  error  is 
retomable;  and  begin  with  the  writ  of  error  and  return, 
after  which  the  proceedings  in  the  inferior  court  or  Com- 
mon Pleas  are  entered,  to  the  end  of  the  final  judgment : 
tiien  follows  the  judgment  of  nonpros  for  not  assigning 
enrors,  or  if  they  are  assigned,  the  assignment  of  them ; 
md  if  it  be  of  errors  in  fact,  Mie  plea  and  replication,  &c« 
Bre  next  entered,  with  an  award  of  the  venire  facial,  or 
if  it  be  of  errors  in  law^  there  is  an  entry  of  the  joinder,  with 
i  continuance  by  curia  advisari  vulf ;  after  which  the  roll 
proceeds  with  the  finding  of  the  jury,  or  determination  of  the 
Court,  and  judgment  of  affirmance  or  reversal.  And  a  mis- 
take of  the  clerk,  in  entering  the  assignment  of  errors  and 
joinder  of  a  wrong  term,  may  be  amended^ 

On  an  issue  in  fact^  a  record  of  nisipriu^  is  made  up,  anU 
the  parties  proceed  to  trij^l  as  in  common  cases ;  and  after  ver- 
<lict,  the  party  for  whom  it  is  found  jnust  move  to  put  the 
cause  in  the  paper  for  argument'  j  and  then,  on  producing  the 

•  AnU,  713.  •  Id.  §  86,  &c. 
Cro.Eliz.  155. 281.    X  Ld.  Raym,        '  5  Maule  &  Sel.  {91. 

^iU  Carth.  369.  S.  C.  «  Append.  Chap.  XLI.  §  96. 

*  ^ntef  764.  ^  I  Str.  627« 
^  Append.  Chap.  XLI.  §  Sj. 
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po$tMp  the  court  will  ^ve  judgment  according  to  the  fin 
In  this  case  the  defendant,  as  well  as  the  plaintifi;  may 
down  the  cause  to  trials  witibout  a  rule  for  trying  it  b] 
vi$o. 

On  an  issue  in  law  in  the  King^s  Bench,  either  party 
move  for  a  concilium^,  draw  up  and  serve  the  rule,  eni 
cause  with  the  clerk  of  the  papers,  and  proceed  to  argc 
as  on  demurrer^.     Previous  to  the  day  of  argument,  co] 
the  books,  or  proceedings  in  error  should  be  delivered 
demurrer,)  by  the  plaintiff  or  his  attorney,    on    nnsti 
paper,  to  the  chief  justice  and  senior  judge,  and  by  tl 
fendant  or  his  attorney,  to  the  two  other  judges* ;  in 
should  be  inserted  the  names  of  the  counsel  who  signe 
pleading^^ ;  and  the  e^i^ceptions  intended  to  be  insisted 
in  argumentf  should  be  marked  in  the  margin^.      If 
party  neglect  to  deliver  the  books,  they  ought  to  be  del 
by  the  other';  and  in  that  case,  the  party  neglecting  < 
be  beards  but  judgment  will  of  course  be  given  against 

In  the  Exchequer  Chamber,  there  are  no  more  thai 
return  days  in  every  term  ;  one  is  called  the  general  qffir 
da^i  being  a|ipoinied  by  the  judges  of  the  Common 
and  barons  ot  the  Exchequer,  to  be  held  a  few  days 
the  beginning  of  every  term,  for  the  general  affirmance 
versal  of  judgments ;  the  other  is  called  the  adjaummen 
which  is  usually  held  a  day  or  two  before  the  end  of 
term.  On  the  first  of  these  days,  judgments  are  afiirn 
reversed,  or  writs  of  error  nonprosse<l ;  the  intent  of  the 


*  Append.  Chap.  XU.  j  94.  Geo.  III.  C.  P.    i  Tauot  203. 

*  Atae,  79  • ,  &c  5  30,  792,  3, 

*  R.  M      7  Gir.  I.   K.  B.  and  see  '  4  Taunt,  147. 

R«  E.  a  Jac.  11.  (a).   R.  T.  40  Geo.  «  R.  M.  17  Car.  I.  K.  B.  Imj 

III.  K.B.    I  East,  131.  Amii^  79s.  799.  R.  £.  27  Car.  II.  R.  M. 

'  R.  £.    18  Car.  II.     K.  B.     Jnie^  II.  reg.  3.  C.  P.  Sed^are;  am 

793-  Durnf.  Sc  East,  477,  i  Bos.  Sc  F 

*  R,  £•  a  Jac*  II.  revived  by  R.  H.  jtnUy  794. 
38  Geo.  III.  K.  B.  and  aee  R.H.  48 
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Bnish  snch  matters  as  were  left  undofie  at  the  former ;  oti 
h  last-mentioned  day  also,  as  well  as  on  the  first,  jcidg*- 
s  may  be  affirmed  or  reversed,  or  writs  of  error  Hon- 
ed, on  paying  an  additional  fee  to  the  clerk  of  the  errors, 
etting  down  the  cause  two  days  before  the  adjoornment- 


le  proceedings  in  this  cotirt  are  entered  by  the  clerk  of 
rrors,  who  sets  down  the  cause,  at  the  instance  of  either 
,  without  a  motion  for  a  coneilium :  In  making*  the  entry, 
setting  forth  the  writ  of  error  and  return,  and  the  pro* 
ngs  in  the  court  of  King's  Bench,  a  day  is  gtf  en  to  the 
tiff  to  assign  errors;  after  which,  the  assignment  of  er- 
and  other  subsequent  proceedings,  are  entered  on  the 
n  days  they  are  put  in,  with  a  separate  placita  for  each 
It  is  a  rule  in  the  Exchequer  Chamber,  that  '*  no  copy 
ror  and  record  therenpon  be  delivered  to  the  justices  of  * 
IS,  before  the  attorney  for  the  plaintiff  in  error  shall  have 
I  ten  days  notice  to  the  clerk  of  the  errors  in  the  Ex- 
aer  Chamber,  that  the  error  assigned  in  the  record  is  to 
gued»  before  the  said  justices  and  barons,  for  both  parties ; 
hat  the  attorney  for  the  plaintiff  shall  deliver ybur  copies 
e  iustrces  of  the  Common  Pleas,  and  the  attorney  for  the 
idant  shall  deliver ybiri*  other  copies  to  the  barons  of  the 
lequer,ybtir  days  before  the  hearing  of  the  cause"" :"  To 
It  the  parties  to  deliver  these  copies,  a  transcript  of  the 
sedings  is  made  for  them,  by  the  clerk  of  the  errors. 

the  House  of  Lords,  when  the  defendant  hath  joined  in 
,  the  cause  is  set  down,  on  the  motion  of  a  peer,  to  be 
1  in  turn  ;  after  which,  if  the  hotrse  is  likely  to  be  soon 
Mther  party  may  on  petition^,  of  which  two  days  previous 
e  should  be  given  to  the  other,  have  the  cause  appointed 
'short  day.    And  when  a  day  is  appointed  for  hearing  the 


.  P.  £•  i8i,  a.  ^  R.  E.  33  Car.  II.   Imp,  K.  B.  788, 

H  T7Si  kc.    Append.  Chap.  XLL    9. 

kc.  f  Append.  Chap.  XLl.  §  1x2. 
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'  cause,  the  same  cannot  be  altered  but  upon  petition ;  and  nd 
petition  can  in  sucb  case  be  received,  unless  two  days  notice 
thereof  be  given  to  the  adverse  party ^  of  which  notice  oatik 
IS  to  be  made  at  the  bar  of  the  housaT,  Previous  to  the  a^ 
gument^  the  cases  for  both  parties  must  be  drawn  up,  aiw . 
signed  by  counsel ;  and  it  is  usual  to  deliver  250  printer 
copies  of  it  on  each  side,  at  the  Parliament  office,  some  c 
which  are  given  to  the  lonh^  and  others  to  the  judges. 

On  the  day  appointed  for  argument,  the  counsel  for  the  par- 
ties are  heard,  being  previously  instructed,  and  fumishcrf 
with  copies  of  the  paper  books,  or  printed  cases ;  and  if  there 
be  no  argument,  one  of  them  moves  for  judgment  of  affirm* 
ance  or  reversal.  If  the  errors  be  argued,  one  counsel  only 
is  heard  on  each  side,  in  the  King's  Bench ;  the  counsel  for 
the  plaintiff  in  error  begins,  the  counsel  for  the  defendant  i» 
then  heard,  and  the  plaintiff's  counsel  replies*" :  In  the  Hoose 
of  Lords,  no  more  than  two  counsel  can  be  heard  on  each 
side"*. 


The  judgment  in  error,  unless  the  court  are  equally  divided 
in  opinion,  is  to  affirm,  or  to  recall,  or  reverse  the  former 
judgment;  that  the  plaintiff'  be  barred  of  his  writ  of  error; 
or  that  there  be  a  venire  facias  de  novo.  The  common  judg- 
ment for  the  defendant  in  error,  whether  the  errors  assigned 
be  in  fact  or  in  law,  is  that  the  former  judgment  be  affirvMf* 
So  on  a  demurrer  to  an  assignment  of  errors,  in  fact  and  m 
law,  for  duplicity,  the  judgment  is  quod  affirmetut^.  ^^^ 
error  in  fact,  the  judgment  is  recalled,  revocatur^ ;  and  for 


•  Ordo  Dom.  Proc.  die  Meic.  22  Du.  *  Append.  Chaj^.  XLI,  §  10}.  «07' 

1703.  113. 

^  Id.  die  Mart.  19  -rfyi.  1698.  '  Yelv.  58.  a  Ld.  Raym.  883.  1  *• 

«  ^n/^,  53a.  439. 

^  2  Cromp.  389.  'a  Bac. Abr. 230. 
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!Cror  in  lawy  it  is  reversed^.  On  a  plea  of  release  of  errors**, 
ir  the  statute  of  limitations^  found  for  the  defendant,  the 
adg^enl  is^  that  the  plaintiff  be  barred  of  his  writ  of  error. 
t  has  already  been  shewn,  in  what  cases  a  venire  facias  is 
Tantable  de  novo^. 

When .  the  court  of  King's  Bench  are  equally  divided  in 
pinion  upon  a  writ  of  error,  it  seems  there  can  be  no  rnle 
or. affirming  or  reversing  the  judgment,  without  consent; 
Jid  therefore,  in  the  case  of  Thomby  v.  Fleetwood^  the  court 
leing  divided  in  opinion,  a  rule  was  made,  with  the  assent  and 
it  the  instance  of  the  lessor  of  the  plaintiff,  to  expedite  the 
ietermination  of  the  cause  in  the  House  of  Lords  ;  whereby 
t  was\>rdered,  that  the  judgment  should  be  affirmed'^  But 
^  the  Exchequer  Chamber,  it  is  the  practice,  upon  a  division, 
(^affirm  the  judgment,  as  was  done  in  the  case  of  Deighton 
•  Greenville :.  And  so  is  the  practice  in  the  House  of  Lords ; 
^hieb  depends  on  their  mode  of  putting  the  question  to  re- 
Brse  the  judgment,  a  majority  being  required  to  reverse  it*». 

A  judgment,  when  entire,  cannot  regularly  be  reversed  in 
irt,  and   affirmed   for  the  residue*.     Therefore,    where  A, 


*  Append.  Ciiap.  XLI.  f  104,  j.  zo8.  ''  be  brought  into  parliament,  who  shall 
2 Show.  $0.    iStr.   127.  683.  but  <*  make  a  final  accord;  and  the  judges 

•  Aft.  Eot.  339.     I  Str.  382.  lemb.  *'  before  whom  the  cause  is  depending 
*■«•  "  shall  proceed  to  give  judgment,  pur- 

sStr.  1055.  ^^*  femfi.  Hard.  345.  ^^  suant  to  their  directions/'     But  there 

G.  appear  to  be  no  footsteps  for  centuries,  of 

^«/#,  944*  any  such  appointment  of  a  prelate,  two 

z  Str.  379.  earls,  and  two  barons ;  and  the  court  of 

I<tl.  Eot."  $24.     By  the  statute  14  King's  Bench,  in  the  above  case,  thought 

*^.  Ill,  it  is  provided,  **  that  whereas  it  would  be  improper,  on  a  writ  of  error 

^ses  have  been  delayed  for  difficulty  from  the  Common  Pleas,  to  adjourn  the 

^  division  in  opinions ;  therefore  to  cause  for  difficulty  intp  the  Exchequer 

f'^aiedy  the  delays  occasioned  thereby,  Chamber,  or  House   of  Lords.  1   Str. 

••^oe  ahali  in  every  parliament  be  cho-  383. 

^  a  prelate,  two  earls,  and  two  ba-  g  i  Show.  36.  Cruise,  on  Fines,  222. 

■^  who  by  good  advice  of  others  ^  i  Str.  383. 

^  to  give  judgment,  or  if  they  cannot  *  2  Bac.  Abr.  227.  i  Ld.  Rayra.  255, 

letennioeitythae  then  the  record  shall  6;  2  Ld.  Raym.  825. 
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broaglit  dn  action  on  the  ca$e  against  B.  for  wodls  apokan  ^ 
him,  and  for  causing  him  to  be  indicted,  &c.  and  the  JK:^ 
fonnd  a  verdict  for  the  plaintiflTas  to  both,  with  entire  damage 
yet  it  being  afterwards  holden  that  the  words  were  not  aetifm. 
able,  the  judgment  was  reversed  in  totc^ :  Bot  if  part  of  tfo 
words  laid  be  not  actionable,  and  several  damages  are  givcoi  ; 
it  seems  that  judgment  shall  be  reversed  in  part  only*. 

Where  there  are  several  dependent  jadg^ente,  and  ib 
principal  one  is  reversed,  the  other  cannot  ^be  snpported :  A$ 
if  a  man  recover  in  debt  opon  a  judgment,  if  the  tfrst  jad|* 
ment  be  reversed,  the  second  falls  to  the  ground^.  Bot  dM 
reversal  of  the  last  judgment  will  not  affect  the  first :  As  if  i 
judgment  be  given  against  execntcr$  in  an  action  of  Mi^  inl 
after  a  scire  facias^  judgment  is  g^ven  against  thenif  to  hsf6 
execution  of  their  proper  gfoods,  and  a  writ  of  error  is  broifll 
upon  both  judgments ;  in  this  case,  if  the  first  jodgment  In 
goody  and  the  last  erroneous,  the  last  judgment  only  shillte 
reversed,  and  the  first  shall  stand'. 

So  if  there  be  several  distinct  and  independent  jndgfOMilbi 
the  reversal  of  the  one  shall  not  affect  the  other :  As  in  lo 
action  of  account^  if  judgment  be  given  quod  campuleif  and 
after  auditors  are  assigned,  and  upon  the  aceonnt  jodgiMt 
is  given  against  the  defendant  also,  with  damages  and  cosiVi 
and  after  a  writ  of  error  is  brought  upon  both  judgmentSf  and 
thereupon  the  last  judgment  only  is  found  to  be  erroneooii 
in  this  case,  the  last  judgment  only  shall  be  reversed,  aid 
not  the  first  judgment,  but  that  shall  stand  in  force ;  for  thess 
are  two  distinct  and   perfect  judgments,  the  first  judgmMt 
being  idea  consideratum  est  quod  computet^  et   defendems  ta 
misericorditS^.    So  if  the  judgment  consist  of  several  distinct 
and  independent  parts^   it  may  be  reversed  as  to  Odd  part 


» 1  Bac  Abr.  aiS.  '  IJ.  ibid,  and  aee  a  Scr.  lojj,  Ch^ 

^  I  Str.  1 88.  ka^  Hardw.  34S«  S.C» 

'  a  Bac  Abr»  %%$•  e  z  Bac.  Abr.  2a8, 9. 
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iJy;  as  for  costs  alone%  or  damages  lu  scire  facku}'^  or  for 
MDflg^  And  costs  in  a  qui  tarn  action^ 

If  judgment  be  given  against  the  defendant,  and  he  bring  a 
lit  of  error,  upon  which  the  judgment  is  reversed,  tbe 
dgia^eDt,  it  is  said,  shall  only  be  quod  judicium  reversetur ; 
rlhe  writ  of  error  is  broaght  only  to  be  eased  and  discharged 
om  that  judgment.  But  if  judgment  be  given  against  the 
iifttiB;  and  he  bring  a  writ  of  error,  the  judgment  shall 
It  only  be  reversed,  if  erroneous,  but  the  court  shall  also 
fa  such  jodgment,  as  tiie  court  below  should  have  given ; 
rthe  writ  of  error  is  to  revive  the  first  cause  of  action,  and 

recover  what  he  ought  to  have  recovered  by  the  first  suit, 
iMrein  aa  erroneous  judgment  was  given"*.     The  former  part 

this  distinction,  however,  does  not  appear  to  be  well 
unded ;  for  in  a  late  case^,  where  judgment  had  been  given 
tbe  Common  Fleas  for  the  plaintiffs,  upon  a  special  verdict 

Msmmfisitf  which  was  reversed  upon  a  writ  of  error  in  the 
log's  Bench,  the  defendant  was  holden  to  be  entitled,  in 
e  latter  court,  not  only  to  judgment  of  acquittal,  but  also 
r  4he  costs  of  his  defence  in  the  Common  Pleas,  being  the 
me  jvdgHient  which  the  court  below  ought  to  have  given ; 
I  defeadant  in  such  case  being  entitled  to  his  costs,  by  the 
ilpte  23  ifiTeM.  YIII.  c.  15.  If  judgment  be  given  for  the 
lintifF  on  one  coimt  in  a  declaration,  and  a  distinct  judg* 
mi  for  tbe  defendant  on  another,  and  the  defeud<int  bring  a 
jt  of  error  to  reverse  the  judgment  on  the  first  count,  the 
tut  of  istroT  cannot  examine  the  legality  of  the  judgment  on 
t  second  county  no  error  being  ass^ned  on  Uiat  part  of  the 

Inhere  a  judgment  against  the  plaintiff  is  reversed,  on  a 


L3«  EDt.233.  I  Str.  i88«  Salk.  262.   401.  4  Mod.  76.  S.  C.  4 

%  Str.  808.  2  Ld«  Raynu  1532.  Bur.  2156.  12  East,  669. 

.  •12  East,  668. 

Bur  •  2018.  '  6  Durof,  &  East,  200. 
s  Sac*  Abr.  tit.   Error,  M.  2.  i 

4  L 
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writ  of  en'or  brought  in  the  King*s  Bench,  that  courts  baTing 
the  record  before  them,  may  in  all  cases  give  such  a  judgment 
as  the  court  below  should  have  given ;  and  if  necessary,  may 
award  a  writ  of  inquiry  to  assess  the  damages.     And  so  whM 
judgment   is  given  agi^inst  the  plaintiff  in  the  King*8  Bencbi 
on  B,  special  verdictf  by  which  the  damages  are  assessed,  the 
Exchequer  Chamber  or  House  of  Lords  may,  in  case  off^ 
versal,  gjve  a  new  and  complete  judgment,  for  the  plaintiff  to 
recover  thojse  <}amages\     But  where  the  damages  are  not  Mr 
sessed,  as   when  judgment  is  given    on  demurrer^    the  Sic 
chequer  Chamber  or  House  of  Lords,  not  having  the  recoil 
before  them,  but  only  a  transcript,  cannot  give  m  newaal 
complete  judgment,  but  only  an  interlocutory  judgment  qmii 
recyperelj    and  the  transcript  being  remitted,  the  copit  «f 
King^s  Bench  will  award  a  writ  of  inquiry,  and  grive  finil 
judgment^. 

When  the  judgment  is  affirmed,  or  writ  of  error  iMXh 
pressed,  the  defendant  in  error  is  entitled  to  caHs  aiid# 
magesy  by  the  3  Hen.  VII.  c.  10.  &  10  Hen.  VIL  c.  20.  Bf 
the  former  of  these  statutes,  reciting  that  writs  of  error  wM 
often  brought  for  delay,  it  is  enacted,  that  ^^  if  any  defendtiit 
**  or  tenant,  against  whom  judgment  is  given,  or  any  odM 
^^  that  shall  be  bound  by  the  said  judgment,  sue,  before  0Slh 
^'  cution  had"",  any  writ  of  error  to  reverse  any  such  jadgiM4 
'^  in  delay  of  execution,  that  then,  if  the  same  jadg^ment  bl 
**  affirmed,  or  the  writ  of  error  be  discontinued  in  defenkif 
<^  the  party,  or  the  plaintiff  in  error  be  nonsuited  therein,  Ae 
<'  person  or  persons  agftinst  whom  the  writ  of  error  is  medf 
'^  shall  recover  his   costs  and  damages,  for  his   delay  aaij 

wrongful  vexation  in  the  same,  by  discretion  of  thejustk^^ 


i€ 


*  2  Salk.  403.  X  Ld.  Raym,  9,   19.  '  The  word  jtuHcct  in  fbt  mgt^ 

Carch.  3x9.  Skin.  5x4.  S.  C.  x  Bos.  &  niiinber,  is  here  made  use  of,  iaui 

Pul.  30.  of  the  courtf  there  bebg  no  covt  0( 

^Cro.  Jac.  207.  Yelv.  7(;«S.C.  error  coosistiog  of    opiy  oae    Mc^ 

!  Cro.  Jac  636.  GUb,  C.  P.  2j^.  Doug.  56i,  n.  5. 
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B  whom  the  writ  of  error  is  gued.*'  The  latter  of  the 
tatutes  recites  the  former,  and  that  it  had  not  been 
Force,  and  enacts,  that  '*  it  shall  be  thenceforth  duly 
execution/'  Upon  these  statutes  it  has  been  holden^ 
ts  and  damages  are  recoverable  in  errpr,  for  the  delay 
ntion,  although  none  were  recoverable  in  the  original 

And  executors  and  administrators  are  liable  to  costs 
r  in  cases  where  they  would  be  liable  in  the  original 

But  these  statutes  are  confined  to  judgments  re* 
by  the  original  plaintifis  below,  and  affirmed  in  error^ 
not  extend  to  judgments  recovered  by  the  defendants 
Therefore,  an  avowant  in  replevin  for  rent  in  arrear^ 
n  judgment  was  given  below^  which  was  affirmed  on 
f  error,  is  not  entitled  to  be  allowed  interest  on  the 
>vered  by  the  judgment'. 

writ  of  error  returnable  in  the  King's  Bench,  that 
a  motion,  will  order  the  master  to  compute  interest  on 
recovered,  by  way  of  damages,  from  the  day  of 
inal  judgment  below,  down  to  the  time  of  affirmance, 
the  same  be  added  to  the  costs  taxed  for  the  plaintiff 
iginal  action**.  In  the  Exchequer  Chamber,  though 
:,  it  seems,  are  bound  to  allow  double  costs  to  the  de« 
n  error,  on  the  affirmance  of  a  judgment  after  verdict 
Ling's  Bench,  yet  is  entirely  a  matter  in  their  dis- 
whether  or  not  interest  shall  be  allowed  on  such  af- 
':   And  accordingly,   the  course  is  said    to  be  for 


ry.Cro.  Eliz.  617.  659.  S  1096,  7.  x  Blac,  Rep.  267,  8.  S.  C. 
C.  Cro.  Car.  145.  1  Sir.  d  Durnf.  &  East,  79.  i  Maulc  & 
•.  1084.  but  see  Cro.  Car.  Sel.  171.  173.  In  the  jipfiendix^  ibe 
f.  146.  1  Vent.  38.  166.  rule  for  computing  interest,  on  affirmance 
5.  Carth.  261.  S.  C,  smb.    in  the  Exchequer  Chamber,  is  supposed 

to  be  a  rule  nut ;  but  this  seems  to  be 
Blac.   566.  and  see   2  Str.    a  mistake,  as  the  rule  is  alsoluie  in   the 

first  instance,   on  an  affidayit    of   the 
ty2.       •  circumstances. 

;.  Chap.  XLI.  J  X 10.  Doug.       e  2  H.  Blac.  284.  ^ 

ind  see  2  Str.  931.  2  Bur. 

4  I.  2 
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the  officer  to  settle  tbe  costs^  unless  an  j  parlicalar  cKi 
be  given  by  the  conrt ;  and  in  taxing  them,  he  allows 
the  money  out  of  pocket  or  thereabouts^  but  adds  no  i 
as  a  matter  of  course\  Interest  has  been  allowed,  i 
affirmance  of  a  jadgment  in  assumpsity  for  the  balam 
merchant's  account^  and  for  interest  on  that  babMice 
it  has  been  allowed,  on  a  letter  promising  {^yment 
admitted  balance,  by  a  bill  at  two  months^  And  thou 
terest  is  not  allowed  upon  the  affirmaace  of  a  judgm 
money  lent  merely,  yet  it  is  recoverable  upon  the  affii 
of  a  judgment  for  the  balance  of  an  account  for  mom 
and  for  interest  upon  the  advances,  where  the  plaint 
bankers,  have  been  in  the  habit  of  charging  it'.^  So  i 
has  been  allowed,  in  an  action  for  not  giving  a  bill  of  6X< 
in  payment  for  goods  sold,  from  the  time  when  the 
given,  would  have  become  due*;  or  for  not  discountin 
delivered  to  the  defendant  for  that  purpose,  but  com 
them  to  his  own  use^;  or  in  an  action  on  a  promise  t 
a  bond  or  mortgage,  which  would  have  carried  interest 
make  good  to  the  acceptor  of  a  bill,  so  much  money 
dividends  of  a  bankrupt's  estate  should  fall  shortof  tlie  i 
of  the  bill^.  So  in  trover  for  bills  of  exchange,  the  c 
Exchequer  Chamber  allowed  interest  from  the  time 
first  judgment,  upon  all  such  bills  as  had  been  received 
the  judgment,  and  upon  all  such  as  were  received  aftei 
from  the  receipt  of  them'.  But  the  practice  of  tbe  £sc 
Chamber  seems  now  to  be,  to  give  interest  only  in  cases 
interest  was  recoverable  below'  j  unless  it  be  distinctly  ( 
or  admitted,  that  the  writ  of  error  was  brought  for  c 
and  therefore,  though  they  once  allowed  interest  in  an 


A    A    nHI>        ir\f\f^  f    0     nrM*«a%ft.        a.»0 
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and  in  an  action  on  an  attorney*^  bilF^,  yet  tliese  iie* 
rere  afterwards  disapproved  of,  and  interest  was  re* 
the  latter  action"".  And  it  is  said  to  be  contrary  to  tlie 
bf  the  conrty  to  give  interest  in  an  action  for  mem 
ited  damages**.  So  if  judgment  be  entered  generally, 
Jeclaralion  in  assumpsit^  and  some  of  the  connts  are 
[uidated  damages,  no  interest  can  be  allowed  on  af- 

of  the  judgment*.  And  interest,  it  seems,  is  not  al-* 
I  a  coant  in  assumpsit^  for  not  aeeomiting  for  good^ 
1  to  be  sold  on  commission^  Where  the  case  re- 
»  interest  is  allowable  in  the  Exeheqner  Chamber,  on 
ent  of  nonpros^  as  well  as  on  a  judgment  of  afRrmance*. 
\eht  on  recognizance  against  bail  in  error  in  the  Bx- 
Chamber,   the  bail    are  not  liable  to  pay  interest 

the  time  of  the  original  judgment  and  affirmance ; 
hey  are  liable  for  interest  after  affirmance^.    And  in- 

not  allowed,  on  the  affirmance  of  a  judgment  on  a 
;ance  of  bail,  in  the  Ring's  Beneh^ ;  nor  in  an  action 
>levin  bond'' ;  nor  on  an  indemnity  bond,  for  damagea 
on  a  suggestion  of  breaches,  under  the  statute  8  &  9 

c.  11.  §  8^ 

e  interest  is  allowed,  it  is  calculated  at  the  rate 
pounds  per  cent.^:  And  where  the  judgment  ia 
icipal  and  interest,  on  a  bill  of  exchange  or  pro- 
note,  &c.  the  practice  is^  for  the  officer  of  the 
I  sever  that  part  of  the  judgment  which  was  for  in- 
From  the  principal,  by  reference  to  the  instrument 
n  the  record,  by  which  it  became  due,  and  to  com- 
;erest  on  the  principal  only".  In  the  court  holden 
le  Lord  Chancellor  and  treasurer  and  judges,  (under 

be  267.  >  X  Bos.  &  Pul.  29. 

4.  *>  4  Bur.  2127.  2  Durnf,  &  East^.  58, 

&  Pul.  219.  *  4  Taunt.  722. 

'  lUp.  C«  P«  360*  aod  see  i        ^  Id,  30. 

8.  2  Campb.  428.  ».                    '  j  Taunt.  656. 

at.  28*  ^  I  Bos.  &  PttL  30. 

f.  "S  Taunt   758. 
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the  31  £ciiv.  IIL)  for  examining  erroneous  judgments  in  tl^ 
Exchequer,  the  practice  is  to  give  interest,  from  the  day    ^ 
signing  judgment,  to  the  day  of  affirming  it  there;  compute 
according  to  the  current,  not  according  to  the  strictly  l^^al  ra(e 
of  interest\  In  the  House  of  Lords^  they  give  sometimes  veiy 
large,  sometimes  very  small  costs,  in  their  discretion,  accordio^ 
to  the  nature  of  the  case,  and  the  reasonableness  or  unreasooij 
ableness  of  litigating  the  judgment  of  the  court  belo^^ :  And  io 
order  to  mitigate  costs,  the  plaintiff  will  sometimes  withdraw  iusf 
errors.    But  the  court  of  King's  Bench  would  not  refer  it 
to  the  master,  to  tax  the  plaintiff  his  costs  in  error  in  fu- 
liament,  on  a  judgment  affirmed  on  error  in  the  House  of 
Lords,  without  awarding  costs,  and  remitted  to  the  King's 
Bench,   to  the  end  that  such   proceedings    might  hie  had 
thereon,  as  if  no  such  writ  of  error  had  been  brought^ 

By  the  13  Car.  II.  st.  2.  c.  2/§  10.  if  the  judgment  be  af- 
firmed 4i^ler  verdict,  the  plaintiff  shall  pay  to  the  defendant  m 
error  his  double  costs :  which  statute  is  confined  to  cases  where 
the  judgment  so  affirmed  is  for  the  plaintiff  below ;  and  doei 
not  apply,  where  the  defendant  below  obtains  judgpment  upooft 
special  verdict^  And  by  the  8  &  9  W.  UI.  c.  11.  §  2.  ""if 
<<  at  any  time  after  judgment  given  for  the  defendant^  in  any 
<<  action,  plaint  or  suit,  in  any  court  of  record,  the  plaiatiff 
**  or  demandant  shall  sue  any  writ  of  writs  of  error,  ta  aniMl 
**  the  said  judgment,  and  the  said  judgment  shall  be  afktf' 
^  wards  affirmed,  the  writ  of  error  discontinued,  or  the 
^  plaintiff  be  nonsuit  therein,  the  defendant  in  error  sbali 
<«  have  judgment  to  recover  his  costs,  against  the  plaiottf  er 
«  demandant,  and  have  execution  for  the  same,  hjetfi^ 
<<  ad  ^satisfaciendum^  fieri  facias^  or  deg^JP^  This  atatoU^ 
however,  only  relates  to  judgments  given  on  demwrrer  ^ 
defendants  below,  to  whom  remedy  was  intended  to  be  p^ 


. 


^  a  Bur.  1096.  *  5  Ewt,  545. 

^/J:  X097.  'And  teethe  atatvte  8  *  9  W.  SL 

•  a  Maak  &  Sel<  249.  c.  a;.  $  3.  s H.BIac. 287. 
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'their  costs,  both  below  and  above,  on  affirmance  of  sncb 
igments,  which  they  had  not  before*.  And  none  of  the 
fore-mentioaed  statutes  give  costs  in  error,  upon  the  r^- 
^  of  a  Judgment^ ;  therefore  when  a  judgment  is  reversed, 
ch  party  must  pay  his  own  costs :  and  accordingly,  where 
s  plaintiff  in  case  recovered  a  verdict  at  the  trial,  and  had 
Igment  in  the  Common  Pleas,  and  upon  a  bill  of  exceptions 
;amed  into  the  King's  Bench,  judgment  was  reversed,  and 
e  plaintiff  took  nothing  by  his  writ,  it  was  holden  that  the 
fendant  could  not  have  costs^.  A  judgment  for  the  plaintiff 
18  reversed  on  a  writ  of  error  in  fact,  brought  by  the  de* 
ndant ;  and  the  court  held,  that  the  plaintiff  in  error  was 
titled  to  the  costs  of  the  original  action,  though  not  to  tho 
sts  in  error^. 


After  affirmance,  or  a  nonpros  for  not  assigning  errors,  the 
fendant  in  error  having  taxed  his  costs,  for  which  purpose 
must  waitybtir  days  exclusive  after  affirmance  in  the  Ex- 
equer  Chamber,  may  take  out  execution  for  the  sum  reco- 
red  in  the  original  action,  as  well  as  the  damages  and  costi» 
error,  or  for  these  alone,  by  fieri  facia^y  against  the  goods 
d  chattels  of  the  plaintiff  in  error;  by  elegit^  against  his 
ods,  and  a  moiety  of  his  lands ;  or  by  capias  ad  satisfacien,- 
m\  against  his  person. 

But  where  the  judgment  is  affirmed  in  the  Exchequer 
lamber*,  or  House  of  Lords^,  to  which  a  transcript  of  the 
Murd  only  is  removed  by  the  writ  of  error,  it  is  necessary 
It  the  transcript  should  be  remitted  to  the  court  of  King's 
Bnch,  before  the  execution  is  issued,  or  at  least  before  it  is 


'  lo  East,  5.  •  Append.  Chap-XLI.  §  1 16,  &c» 

I  Stf;6i7,  aadiee  S  ^^^^  49*  tf^§  123. 

5  But,  49*  '  '  Palm.  i86«  ;• 

^ir  Cur.  ¥L  40  Geo.  III.  K.  B,  I*  Cowp.  843. 
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retornableN    And  where  a  writ  of  error  determines  in  the 
Exchequer  Chamber,   by  abatement  or  discontinuance,  Ihe 
judgment  is  not  again  in  the  King's  Bench,  till  there  be  « 
remittitur  entered ;  for  without  a  remittitur^  it  cannot  appear 
to  that  court,  bat  Uiat  the  writ  of  error  is  still  pending  in  Uie 
E&chequer  Chamber^;  and  therefore  in  such  case,  it  is  usual  for 
the  party  succeeding  in  the  origiual  action  to  move  the  coarti 
on  an  affidavit  of  the  fact,  for  leave  to  enter  a  remittitur^  and 
take  out  execution''.     So  if  the  plaintiff  recover   a  judgment 
against  two  defendants  in  the  King's  Bench,  and  one  of  them 
bring  a  writ  of  error  in  the  Exchequer  Chamber,  the  plaintiff 
cannot  charge  the  other  defendant  in  execution,  tili  the  record 
be  rcQiitted ;  notwithstanding  the  writ  of  error  might  have 
been  quashed  immediately,  because  not  brought  by  both  the 
defendants.     And  though  a  writ  of  error  abate  by  the  death 
of  the  plaintiff  in  error,  before  it  is  returned  and  certified, 
yet  execution  cannot  afterwards  be  issued  on   the  judgmentf 
without  leave  of  the  court:  and  the   court,  having  set  aside 
the  execution  on  this  ground,  refused  to  give  the  plaintiff  ia 
the  action  leave  to  issue  a  testatum  fieri  facias,  tested  in  the 
preceding  term,  on  the  return-day  of  the  original  fieri  fadaii 
which   was   after  the  allowance   and  service  of  the  writ  of 
error**.     On  a  writ  of  error  from  the  King*s  Bench  to  the 
Exchequer  Chamber,  or  House  of  Lords,  after  the  proceedings 
are  remitted  into  the  King's  Bench,  they  are  entered  at  the 
foot  of  the  original  roll  in  that  court ;  and  if  a  writ  of  errof 
be  first  brought  in  the  Exchequer  Chamber,  and  afterwards  in 
the  House  of  Lords,  the  proceedings  in  both  courts  are  eq- 
tered,  after  a  remittitur^  on  the  same  roll. 

The  writ  of  execution  being  founded  on  the  record,  musi 


*  Append.  Chap.  XLI.  $  no.  114,  for  the  form  of  a  rule  for  executioD,  0 

15.  nonprossing  a  writ^of  error^  in  the  El 

^  I  Salk.  261.  319.  I  Ld.  Raym.  244*  chequer  of  Pleat,  lee  Append*  Cbq 

S.  C.  XLI.  $  102. 

!  X  Salk,  265.  I  Cromp.  369, 70.  and  ^7  Eaati  296* 
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tssae  out  of  the  court  of  Rin^^s  Bench,  where  the  record  is* ; 
ind  that  as  well  where  the  judgement  is  afHrmed  on  a  writ 
if  error  coram  nobis,  or  from  the  Common  Pleas  or  ^n  inferior 
rooft,  returnable  in  the  King's  Bencb^  as  where  it  is  affirmed 
D  the  Exchequer  Chamber^  or  House  of  liords**.  This  writ 
iboold  be  directed  to  the  sheriff  of  the  county  where  the 
rcnne  was  laid  in  the  original  action ;  or  if  it  issue  into  ano- 
lier  county,  should  be  made  a  testatum:  aqd  it  must  be  re- 
wmable  according  to  the  nature  of  the  former  proceedings; 
f  l^  biU,  on  a  day  certain  at  Westminster,  or  if  by  ovfginal, 
m^L  general  veturn-d^yf  ubicunque,  S^c. 

If  judgment  be  reversed,  the  party  shall  be  restored  tp  all 
shat  he  has  lost  by  occasion  of  the  judgment^ ;  and  a  writ  of 
^itution  shall  be  awarded^  Where  the  plaintiff  has  e:^e- 
mtion,  and  the  money  is  levied  and  paid,  ^nd  t^e  judgment 
•  afterwards  reversed,  there,  becausjs  it  appears  on  thp  re- 
cord that  the  money  is  paid,  the  party,  we  have  seen^,  shall 
lave  restitution  without  a  scire  facias  ;  for  there  is  a  certainty 
if  wh^t  was  lost:  othjer\yise  where  it  was  levied,  but  not 
^;  for  there  must  tjijen  b.e  ^  scire  facias,  suggesting  the 
Batter  of  fact,  viz.  the  sum  levied^  &c. 

If  a  m^n  recover  damages,  ^^id  haye  execution  by  Jfcri 
ifiaSi  apd  upon  the  Jieri  facips  the  sheriff  sell  to  a  stranger  a 
m  ^^  y^^^9  ^pd  ^f^^^'  the  jv4gment  is  reversed^  the  party 


^j/aUf  1032.     But    there   was   for-  the  cau«e  was  restored  to  that  CQ^rt.  i 

rly  an  exception  to  this  rule,  wkea  a  Ld.  Baym.  427.  t  Salk*  321.  S.  C. 

t  of  error  lay  from  the  King's  Bench  ^  Cowp.  843. 

freland  to  the  King's  Bench  in  Eng-  ^  Palm.  1 86,  7. 

/,•   it  being  held,  that   a  cafiiat  did  **  Cowp.  843. 

lie  here,  for  costs  given  upon  affir-  •  Cro.  Jac.  698. 

of  a  judgment  in   Ireland:  But  'Append.    Chap.    XJLJ.    J    is6,  7. 


oietbod  was,  to  issue  a  writ,  reciting  and  see  Append.  Chap.  XLIII.  J  95. 

^  proceedings  here,  directed  to  the  «  Ante,  1070,  71. 

•f.jostice   of  the   King's    Bench  in  ^  ^  Salk.  588.  Append.  Chap,  XLI. 

'4uuif  requiring  him  to  issue  process  of  §  1249  j.  Lil.  Ent.  641.  650.  and  see 

cuuoo;  and  by  this  mandatory  writ,  2  Saund.  lor.y. 

4   M 
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shall  be  restoreJ  only  lo  the  money  for  which  the  term  wx 
sold,  and  not  to  the  term  itself;  because  the  sheriff  has  soJi 
it  by  command  of  the  writ  of  Jieri  facias^.  But  if  a  mka  r& 
cover  damages  in  a  writ  of  covenant  against  B.  and  have  ar 
^elegit  of  his  chattels  and  a  moiety  of  his  lands,  and  the  sherii 
upon  this  writ  deliver  a'  lease  for  years,  of  the  value  of  50i 
to  him  that  recovered,  per  rationabile  pretium  el  extenlvm 
habendum  as  his  own  term,  in  fiill  satisfaction  of  SOL  part  o 
the  sum  recovered,  and  after  B.  reverse  the  judgment,  b 
shall  be  restored  to  the  same  term,  and  not  to  the  value;  fo 
though  the  sherift*  might  have  sold  the  term  upon  this  i^ril 
yet  here  is  no  sale  to  a  stranger,  but  a  delivery  of  the  tern 
to  the  party  that  recovered  by  way  of  extent,  without  an; 
sale,  and  therefore  the  owner  shall  be  restored^.  And  foi 
the  same  reason,  if  personal  goods  were  delivered  to  the  party 
per  rationabile  pretium  et  extentum,  upon  the  reversal  ol 
the  judgment,  the  owner  shall  be  restored  to  the  goods  them- 
selves^. 

Before  we  conclude,  it  may  be  proper  to  say  a  few  word 
of  the  writ  of  fake  judgment,  on  account  of  the  affinity  i 
bears  to  a  writ  of  error. 

The  writ  of  false  judgment  is  an  original  writ,  issuing  ou 
of  Chancery;  and  lies  where  afi  erroneous  judgment  is  g^vei 
iu  a  court  not  of  record,  in  which  the  suitors  are  judged 
This  writ  may  be  sued  by  any  one  against  whom  judgment  ii 
given,  his  heir,  executor  or  administrator;  or  by  any  one  wbc 
has  sustained  damage,  tiiough  the  other  defendants  do  not  join, 
as  they  ought  to  do  in  error*:  And  if  the  writ  be  brought 
upon  a  judgmeut  in  the  sheriiF's  court,  it  is  in  nature  ofi 
rccordari^ ;  or  if  upon  a  judgment  in  another  court,  not  d 
record,  it  is  in  nature  of  an  accedas  ad  curiam^.     If  there  U 


•  2  Bac.  Abr.  231.  ^  F.N.  B.  18. 

*»  Id.  231.  Cro.  Jac.  246.  i  MauJe  &  *  Moor,  854. 

Sel.  425    yfnte,  1070.  '  Append.  Chap.  XX.I,  §  128. 

'  iliol.  Abr.  77S.  2  Bac.  Abr.  232.  «  F.  N.  B.  18. 
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*■  I   no  suitors,  by  whom  the  plaint  may  be  certified,  there  shal 
^\   oot  be  a  writ  of  false  judgment;   as  in  a  copyhold  court,  in 

which,  upon  an  erroneous  proceeding,  the   copyholder  must 

sne  to  the  lord  by  petition*. 


ttv 


A  writ  of  false  judgment  is  made  out  by  the  cursitor ;  and 
ought  to  be  served  in  court ;  or  if  the  lord  refuse  to  hold  his 
court,  a  distringas  tenere  curiam  goes  against  him**:  And  it  is 
t  iuigersedeas  of  execution  at  common  law,  from  the  time  of 
^'-^  ttrvice*^.     The  sheriff  is  not  bound  to  pay  attention  to  this 
writ,  without  being  paid  for  the  return  of  it**.     And  by   the 
statute  33  Geo.  III.  c.  68.  §  3.  '*  no  execution  shall  be  stayed 
*  upon  or  by  any  writ  of  false  judgment,  for  the  reversing  of 
*'  any  judgment  given  in  any  county  court    in   Wales   unless 
**  the  person  or  persons  who  shall  prosecute  the  said  writ,  be 
"  first  bound    unto  the  party  or  parties  for  whom   the  said 
*'  jadgmeut  shall   have   been  given,  in  a  recognizance  with 
^   two  sufficient  sureties,  such  as  the  sheriff  in  the  said  court 
*'  shall  approve  and  allow,  in  the  sum  of  10/.  (except  where 
•«   the  sum  adjudged  for  costs  and  damages  shall  exceed  the 
**   sum  of  10/.,   and   in   such  case  in  double  the  sum  so  ad- 
**  judged,)  to  prosecute  the  said  writ  with  effect,  and  also 
**    to    pay  and  satisfy,  if  the  said  judgment   be  affirmed,  or 
•<   the  said  writ  abated  or  nonprossed,  all  and  singular  the 
<*   damages  and  costs  adjudged,  and  also  the  costs  and  damages 
«*   awarded  for  the  delay  of  execution."     Also,  by  the  statute 
34  Geo.  III.  c.  58.  "  no  execution  shall  be  stayed  or  delayed, 
*•   upon  or   by   any    writ  of  false    judgment,   or  supersedeas 
"  thereon,  for  the  reversing  of  any  judgment  in  any  inferior 
^    court,  within  the  county  palatine  of  Lancaster,  where  the 
*•   debt  or  damages  are  under   ten  pounds,  unless  the  person 
'*   or  persons   in    whose  name  or  names  such  writ    of    false 
**  judgment  shall  be  brought,  with  two  sufficient  sureties,  such 
*«  as  the  court   wherein  the  judgment  is  given  shall  allow  of, 
f   ««  shall  first  be  bound  unto  the  party  for  whom  such  judg- 


•F.N.B.  i8.  ""  Id,  ij.b. 

*  6  HcD.  VIP.  i6.  a.  *  Baroea,  1 991. 
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*^  irie'rit  is  givien,  by  recognizance  to  be  ackftowledge< 
**  the  same  court,  in  double  the  sum  adjudged  to  be  rec( 
**  ed  by  the  former  judgment,  to  prosecute  the  said  wr 
*•'  false  judgment  with  effect;  and  also  to  satii^fy  and  paj 
^^  the  said  judgment  be  affirmed,  or  the  writ  of  false  j 
^<  ment  be  not  proceeded  in,)  all  and  singxilar  the  • 
*^  damages  and  costs  adjudged,  aud  all  costs  and  damag 
"  be  awarded  for  the  delaying  of  execution*.'* 

Upon  the  return  of  the  writ**,  when  Uie  whole  procieei 
are  Certified,  and  not  biefore,  the  plaintiff*  shall  iksmgi 
errors^ :  Arid  if  the  defendant  have  day  given  by  the  roil 
plaintiff*  may  assign  errors**,  without  a  scire  facias  against ; 
To  cbmjpel  a  joinder  in  error,  the  plaintiflF  may  have  a 
facias  dd  audiendum  errores^;  or  he  may  servB  a  rul^  a 
a  writ  of  error^:  And  upon  two  scire  fddas^s  ad  aiidim 
errores  awarded,  and  7iihits  returned,  or  scire  feci  and^e 
ihadfe,  the  judgment  shall  be  reversed*. 

When  the  parties  are  once  in  courts  the  sobkequent 
ceedirigs  in  false  judgment  are  the  same  as  in  error*:  Ar 
a  writ  of  false  judgment  abate,  or  the  plaintiff  therein 
hbn^iiited,  the  defendant  shall  havfe  a  scire  facias  quare 
cutionem  noyi\  On  a  writ  of  false  judgment,  no  costs  ar 
general  recoverable ;  and  it  is  therefore  but  seMom  advis 
to  have  recoUi*se  to  this  remedy. 


■  These  provisions  seem  to  have  been  Chap.  XLI.  §  '33>  4,  136. 
taken  from  the  statute   19  Geo.  III.  c.         •*  F.  N.  B.  18. 
70.  Ante,   1 1 76,  7.  •  2  Cromp.  406. 

•*  Append.     Chap.   XLI.    }  130,  31,         'F.  N.  B.  18.  ante,  1207, 
135-.  *  2  Cromp.  406.  Append.  Chap.  1 

^  For  the  forms  of  an  assignment  of  {  i32» 
false  judgment,  and  joinder,  sec  Append.         ''  F.  N.  B.  1 8. 
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L  HE  following  cases,  having  been  reported  since  this  iwork  "went  to 
«!8s,  could  not  be  inserted  in  the  body  of  it ;  and  are  thera- 
re  here  added^  in  their  proper  order,  with  directions  for  insertuig 

CHAP.    I. 

I.  to  note  (g)  add— 2  Marsh.  147. 

(h)  add — Forrest,  98.  accord. 

\.  to  note  (a)  add— 3  Maule  &  Sel.  434,  &c.  440,  &c.  444. 

\.  line  21.  after  triflings  add — or  that  he  has  ever  since  his  acknow- 
ledgment resided  abroad,  Stark.  Ni.  Pri.  101. 

..  to  note  fdj  add— 6  Taunt.  29.  S.  C.  3  Maule  &  Sel.  580. 

L.  1.  17.  after  But,  add — a  nqte  written  by  a  debtor  to  an  executor, 
that  the  testator  always  promised  never  to  distress  him  for  the 
debt,  is  not  evidence  of  a  promise  to  pay  it,  made  to  the  testator 
iivithin  six  years.  6  Taunt.  210.     And 

.    last  line  but  one,  after  Eyre,  jii^A — So  a  qualified  admission  by 
a  party  who  relies  on  an  objec'iTon,  which  Would  at  any  time  have 
been  a  good  defence  to  the  actioti,  does  not  take  the  case  out  of 
the  statute  of  limitations.  Stark.  Ni.  Pri.  7. 

J.  to  note  (a)  add — 2  Marsh.  50.  52.  56. 

^.  in  note  fa)  before  Post,  add— 3  Maule  &  Sel.  580. 

-  I.  17.  after  action,  add — Where  notice  of  action  is  given  to  a 
magistrate,  under  the  24  Geo.  II.  c.  44.  it  is  sufficient,  in  in- 
dorsing  the  attorney's  name,  to  put  the  initial  only  of  his  Christian 
name.  2  Marsh.  377. 

0.  to  note  fej  add— and  see  Holt,  Ni.  Pri.  27. 

3.  10  notes  fa  8;  ej  add— 3  Maule  &  Sel.  580. 
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CHAP.    II. 

Page 

52.  1.  21.  after  process^   add^—or  commence,    prosecute   or   defend, 

any  action  or  suit,  or  any  proceedings,  in  any  of  the  courts  of 

law  or  equity  therein  mentioned, 
50.  1.  6.  after  officey  add — This  notice  must  be  put  up  for  the  term 

immediately  preceding  that    in  which  the  application  b    made 

for  admission.  2  Marsh.  48. 
—    to  note   ("a  J  add — 2  Marsh.  48.  fa  J, 

67.  1.  20.  after  direct^  add — Where  a  person  is  admitted  an  attorney, 
and  omits  to  take  out  his  certificate  within  the  year,  he  must  be 
re-admitted  under  this  statute,  before  he  can  practise,  though  he 
should  never  have  practised  on  his  former  admission.  2  Marsh.  123. 

68.  to  note  (a)  add— 2  Marsh.  123. 
73.  to  note  (c)  add-JBeci  v.  Lewin,  t.  56  Geo.  III.  K.  B. 

75.  1.  10.  after  costs j  add— And  where    an  action  is  brought  by  an 
attorney  of  the  King's  Bench,  against  an  attorney  of  the  Common 
Pleas,  though  the  former  b  entitled  to  sue  in  his  own   court  by 
attachment  of  privilege,  yet  he  cannot  arrest  the  defendant,  aid  i 
hold  him  to  special  bail.  Beck  v.  Lewin^  T.  56  Geo.  III.  K.  B. , 

76.  to  note  fcj  add — But  an  attorney  sued  by  iiU,  jointly  with  t 
person  having  privilege  of  parliament,  does  not  lose  hb  privQsge. 
Ramabottom  v.  Harcourty  H.   56  Geo.  III.  K.  B. 

78.  to  note  ("dj    add— 6  Taunt.  105. 

CHAP.    III.  • 

83.  to  note  fdj  add— Com.  Dig.  tit.  Pleader ^  2.  B.  2.  But  see  tbe 
Mayor  of  Thet/ard*8  case,  1  Salk.  192.  wherein  it  was  laid 
down  by  Holtj  Ch.  J.  that  though  a  corporation  cannot  do  an 
act  tn  pais  without  their  common  seal,  yet  they  may  do  an  act 
upon  record ;  and  that  is  the  case  of  the  City  of  LfOndon  every 
year,  who  make  an  attorney  by  warrant  of  attorney  in  the  King's 
Bench,  without  either  sealing  or  signing:  and  the  reason  is,  be- 
cause they  are  estopped  by  the  record  to  say  it  is  not  their  act. 
See  also  Manning^s  Exchequer,  3. 

85.  to  note  fgj  add— 2  Marsh.  257.  365,  6. 

CHAP.    VII. 

161.  to  note  fij  add— 6  Taunt.  6.  1  Marsh.  403.  3.  C.  6  Taont.  185. 

in  note  (IJ  for  1  Marsh.  403.  551.  insert— 6  Taunt.  6.  1  Manh. 

403.  S.  C.  6  Taunt.  191,2.  1  Marsh.  551.  S.  C. 
163i  to  note  fgj  add— 6  Taunt.  142,3.  S.C. 
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164.  to  note  faj  add— 6  Taunt.  144.  S.  C. 

(bj  add— 6  Taunt.  141.  S.  C. 
fcj  add— 6  Taunt.   142,  3.  S.  C. 

CHAP.    VIIL 

169.  to  note  ("ej  after  577.   add—Baylis  v.  Hall,  T.  55  Geo.  HI. 
K.  B.  and  after  S.  C.  add— 6  Taunt.  6.   1  Marsh.  403.  S.  C 

CHAP.    IX. 

182.  to  note  (a)  add — but  see  6  Taunt.  73. 

laO.   to  note  (i)  add— 6  Taunt.  192.  S.  C. 

187.  1.  4.  after  enoughj  add— An  affidavit  to  hold  to  bail,  which  states 
that  the  defendant  is  indebted  to  the  plaintiff,  for  the  hire  of  divers 
carriages,  &c.  of  the  plaintiff,  to  and  for  the  use  of  the  defendant, 
is  sufficient,  without  stating  that  they  were  hired  of  the  plaintiff, 
or  by  whom  they  were  hired.   2  Marsh.  83. 

to  note  fij  add— 6  Taunt.  25.  S.  C.  2  Marsh.  231. 

1&8.  to  note  fbj  add — and  for  the  difference  between  penalties  and 
stipulated  damages,  see  Holt,  Ni.  PrL  45.  n. 

— ~»  1.  0.  after  .£1000.  add — So  where  an  affidavit  stated,  that  the 
defendant  was  indebted  to  the  plaintiff  in  <£6000,  not  being  the 

penal  sum,  on  a  certain  bond,  &c.  in  tlie  penal  sum  of  £ , 

without  setting  forth  the.  condition,  the  defendant  was  discharged 
on  common  bail.  Bosanquet  v.  Phillis,  T.  55  Geo.  III.  K.  B. 
194.   to  note  fhj  add — See  also  6  Taunt.  185.  C.  P.  accord, 
190.  to  note  {ij  add — Ante,  114,  15. 

.  SOO.  !•  25.  after  plea,  add — And  where  an  attorney  of  tlis  Common 
Pleas  was  arrested   on    an  attachment  of  privilege,  at  the  suit 
of  an  attorney  of  the  King's  Bench,  that  court  ordered  the  bail- 
bond  to  be  delivered  up  to  be  cancelled,  on  his  entering  a  common 
appearance.  Beck  r.  Lewin^  T.  56  Geo.  III.  K.  B. 
col*  !•  21.  after  prison,  add — But  where  a  woman  who  had  given  a 
warrant  of  attorney,  married  during  the  term,  and  was  afterwards 
taken  in  execution,  on  a  judgment  signed  as  of  that  term,  and 
therefore  having   relation   to  the  first  day   of  the  term,  it  was 
bolden  that  she  could  not  be  relieved.  Per  Bayley,  J.  in  Triggs 
V.  Triggs,  Trin.  Vac.  1815.  Man.  Excheq.  67,  8. 
^02.  1.  23.  after  error,  add — Where  a  married  woman  had   been  ar- 
rested as  acceptor  of  a  bill  of  exchange,  at  the  suit  of  an  indorsee, 
the   court  of  Common  Pleas  would  not  order  the  bail  bond  to 
be  cancelled,  on  an   affidavit  that  the    drawer,  wlieu   he  drew 
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the  bill,  knew  the  defendant  to  be  a  married  woman.  2  Marsh. 
40.  And  so  where  a  woman  was  arrested  as  drawer  of  a  biD, 
at  the  suit  of  an  indorsee^  that  court  refused  to  disdiarge  heri 
on  the  affidavit  of  a  third  person,  that  she  was  married  IJL 
385. 
203.  to  note  faj  add— 2  Marsh.  57. 

214.  1.  22.  after  commUtionf  add — And  bail  to  the  sheriff,  bdag  only 
answerable  for  the  defendant's  appearance,  are  not  considered  is 
sureties  for,  or  liable  for  the  debt  of  a  bankrupt,  within  the 
meaning  of  the  above  statute.  2  Marsh.  102. 

215.  to  note  fej  add— 6  Taunt.  75. 

216.  1.  3.  after  Andy  add — it  has  been  determined,  that  an  insohent 
debtor,  who  has  taken  the  benefit  of  the  54  Geo.  III.  c.  28.  is 
not  liable  to  be  arrested,  upon  a  subsequent  promise  to  pay  a  debt 
contracted  prior  to  the  day  mentioned  in  the  act.  S  Manle  fc  ScL 
505.  and  see   2  Str.  1203.  2  Blac.  Rep.  704.  708.  1217.    Abo, 

— «  at  bottom,  and  217.  at  top,  dele — or  even,  as  it  seems,  for  prior 
debts,  on  subsequent  promises  to  pay  them — and  note  faj  at  the 
bottom  of  the  latter  page. 

CHAP.  X. 

226.  to  note  faj  after  055.  add— 2  Marsh.  280. 

CdJ  add— 2  Blarsh.  283.  286. 

fhj  add — So  though  a  replevin  bond  be  executed  bj  one  of 
the  sureties  only,  it  is  nevertheless  available  by  the  sheriff,  against 
such  surety.  2  Marsh.  352. 

220.  to  note  fej  add — So  where  a  capicu  ad  respondenduvm  was  made 
returnable  before  his  Majesty* 9  Justices  of  the  Bench  at  Wed' 
minster  ;  by  virtue  of  which,  the  sheriff  issued  his  mandate  to  the 
bailiff  of  a  liberty,  commanding  him  to  take  the  defendant,  sotbit 
the  sheriff  might  have  his  bo<ly,  before  his  said  3Iajesty  of  Weii- 
minster ;  and  the  bailiff  took  a  bail-bond,  conditioned  for  the 
defendant's  appearance,  before  his  said  Majesty  at  JVestmuuten 
the  court  of  Common  Pleas  held,  that  the  variance  between  the 
bail-bond  and  the  writ  was  fatal ;  and  therefore,  that  the  bond  wis 
void  by  the  statute  23  Hen.  VI.  c.  0.  2  Marsh.  258. 

233.  1.  24.  after  lesSy  add — In  an  action  for  a  malicious  arrest,  anaO^ 
gation  that  the  plaintiff  gave  bail  to  the  sheriff,  for  his  appearance  it 
the  return  of  the  writ,  is  not  supported  By  evidence  that  he  peid 
the  debt  and  <£10.  far  costs,  into  the  hands  of  the  sheriff;  bat  be 
may  still  maintain  the  action,  althous^h  he  cannot  recover  for  the 
consequential  damages.  4  Campb.  213.  Stark.  Ni.  Pri.  48.  S.C 

234.  to  note  fa)  add— 6  Taunt.  106.  S.  C. 
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f 

}.  to  note  fe)  add— 2  Marsh.  365. 

1.  1.  22.  for  member  of  parliament,   insert-^peer  of   the  realm,  of^ 
member  of  the  House  of  Commons,  2  Marsh.  232. 

}.  1. 13.  after  circvmstaneBSj  add — And  in  a  late  case,  one  of  the  bail, 
who  was  a  housekeeper,  was  admitted  to  justify,  in  respect  of  pro^ 
perty,  consisting  partly  of  cash,  and  partly  of  a  freehold  house  at 
Gibraltar,  Beardmore  and  ofkersY.  PhilUps^  T.  55  Geo.  Ill- 
K.  B.  Per  Dampier^  J.  (the  only  judge  in  eourt,)  npoo  the  an- 
tbority  of  Chriatie  v.  FiUeul,  2  Blac.  Rep.  132S. 

^  to  note  fhj  add — and  see  2  Marsh.  374,  by  which  it  appeals,  thai 
bail  may  justify  at  any  time  before  execution  issues,  though  Ibial 
judgment  has  been  signed. 

i.  to  note  fgj  add— 8  Mwde  k  Sel.  532. 

h  1. 15.  after  cutiodjff  add — But  T^here  the  defendant  refused  to 
moTe  that  his  baO  might  justify,  till  ttiey  bad  paid  certain  costs, 
the  court  permitted  them  to  justify  on  thdr  own  motion.  2  Marsh. 
365. 

\.  1. 11.  af^er  expired,  add-— Bat  where  the  sheriff  suflfers  a  person 
who  has  been  arrested,  to  go  at  large^  without  taking  a  bail-bond, 
the  court  of  Common  Pleas  will  pot  suffer  him  to  render  the 
defendant,  after  action  commenced  against  him  for  an  escape; 
though  he  should  not  have  been  ruled  to  retiim  the  writ,  or  bring 
in  the  body,  before  action  commenced.  2  Marsh.  261. 

i.  to  note  fbj  add— 6  Taunt.  75. 

L  to  note  fgJ  add— 2  Marsh.  883. 

(.  1.  5.  after  bail,  add — So  the  Sureties  on  a  replevin  bend  are  ftot 
discharged,  by  time  being  grfen  to  the  plaintiff  in  replemm.  2  Marsk 
81. 802. 

^\.  15.  after  them,  add — So  where  bail  to  the  sheriff  bdng  fixed  with 
the  debt,  and  having  paid  it,  sued  the  principal,  and  obtained 
judgment,  after  a  commission  of  bankrupt  had  issued  against  him, 
hilt  before  he  had  obtained  his  certificate;  and  after  he  had  obtained 
it,  the  bail  in  the  second  action  applied  to  be  exonerated,  on  the 
ground,  that  the  plain tifis,  (the  bail  in  the  original  action,)  might 
prove  their  debt  under  the  commission,  by  virtue  of  the  statute 
49  Geo.  III.  c.  121.  §  8.  the  court  of  Common  Pleas  refused  to 
interfisre  in  a  summary  way,  but  left  the  bail  to  thdr  writ  of  audita 
fmrela.  2  Marsh.  37.  and  see  mL  102« 

4N 
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CHAP.  XII. 

Fage 

802.  1.  14.  after  rule,  add  reference  to  2  Marsh.  251. 
307.  to  note  (f)  add— 2  Marsh.  261. 
808.  to  note  (h)  add— 6  Taunt.  167.  S.C. 

CHAP.  XIII. 

320.  to  note  (g)  add— 6  Taunt.  196.  S.  C. 

CHAP.  XVI. 

440.  last  Ime  but  two,  after  daughterj    add— or  that  his  wife 
terrified  by  the  conduct  of  the  defendants,  that  she  was  imm 
taken  ill,  and  soon  afterwards  died ;  Stark.  Ni.  Pri.  08. 

458.  to  note  (d)  before  2  Marsh.  101.  add— 6  Taunt.  121. 

(fj  add— 6  Taunt.  115.  S.C. 

-« 1. 20.  after  abatement,  add — ^And  where  A.  haying  two  d 

names,  has  omitted  one  of  them  in  his  dealings  with  B,  he 
in  an  action  brought  against  him  by  B,  make  the  oaiission  a 
for  setting  aside  the  proceedings.  2  Marsh.  230. 

466.  to  note  (d)  add— 2 Marsh.  337.  (a). 

497.  1.6.  after  de  bene  ene,    add — And  this  rule  appUes  eq 
Easter  Term^  as  to  any  other.  2  Marsh.  337. 

CHAP.  XVIII. 

514.  to  note  (e)  after  1  Marsh.  478.  add— 6  Taunt.  124.  S.  C. 
523.  to  note  (h)  add— 2  Marsh.  328. 

CHAP.  XIX. 

539.  to  note  (a)  add — 6  Taunt.  185. 

540.  to  note  (aj  add— 6  Taunt.  191,  2.  S.  C. 

(e)  add  same  reference. 

(f)  add— 6  Taunt.  191.  S.  C. 

547.  to  note  (c)  add— 6  Taunt.  198.  1  Marsk.  547.  S.  C. 
555.  to  note  (f)  add-6  Taunt.  123.  S.  C. 

(h)  add — and  see  2  Anst.  359.  by  ^hich  it  seems, 
the  Exchequer,  a  plaintiff  residing  abroad,  is  not  compellable 
security  for  costs. 

CHAP.  XX. 

563.  1.  8-  aft^  indemnify,  &c.  add — or  on  a  bastardy  bond,  2 

226. 
568.  to  note  (i)  add — But  see  8  Maule  and  Scl.  525.  where  proa 
in  replevin  were  stayed,  after  cognizance  and  plea  in  li 
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payment  of  costs  of  the  action  and  distress,  and  replevying  the 
goods,  and  delivering  up  the  replevin  bond  to  be  cancelled;  there 
being  no  spi&cial  damage. 

71.  to  note  (6)  add~6  Taunt.  189.  S.  C. 

30*  1. 16.  after  andy  dele  to  the  end  of  the  sentence,  and  instead  thereof, 
add — as  all  judgments  in  actions  by  billf  relate  to  the  first  day  in 
full  term,  (and  the  judgment  on  a  warrant  of  attorney  is  always  so 
entered,)  the  defendant  must  be  sworn  to  be  alive,  either  on  the  first, 
or  upon  some  day  in  full  term.  Eyles  v.  Warren^  T.  55  Geo.  III. 
K.B. 

83.  1.  22.  after  action^  add — So  in  the  Common  Pleas,  where  a  de-^ 
fendant  in  a  penal  action  obtains  a  rule  to  stay  proceeding^,  on 
payment  of  part  of  the  penalties,  the  court  will  grant  an  at- 
tadiment  against  him  for  non-payment.  2  Marsh.  358.  And  in 
that  court,  (striking  out — ^And  in  the  Common  Pleas). 

CHAP.  XXII. 

27.  1.  7.  after  timej  add — So  where  a  copyhold  tenant  was  forbid  by 
the  lord  to  cut  underwood  upon  the  copyhold,  without  the  lord's 
licence,  the  court  granted  a  mandamus  for  the  lord  to  permit  the 
tenant  to  inspect  the  court  rolls,  so  far  as  related  to  the  cu|ting 
of  underwood,  after  application  to  and  refusal  by  the  lord,  al* 
though  there  was  no  suit  depending.  4  Maule  &  Sel.  162. 

CHAP.  XXIII. 

iO.  last  line,  after  laidj  add  reference  to  2  Marsh.  278,  9. 
41.  to  note  (c)  add— 2  Marsh.  279. 

(gI)  add— but  see  1  Taunt.  259.  2  Matsh.  278. 

(/)  add— and  see  2  Marsh.  280. 
iS.  to  note  (i)  add— 2  Marsh.  278. 

CHAP.  XXIV. 

S4.  to  note  (c)  add — and  see  2  Marsh.  356.  where,  in  an  action 
against  a  magistrate,  the  defendant,  after  issue  joined,  was 
allowed  to  withdraw  the  general  issue,  pay  money  into  court^ 
and  plead  de  novo. 

iB.  to  note  (d)  after  255.  add — Holt,  NL  Pri.  7.  w. 

10.  to  note  {b)  after  559.  n.  add— Holt,  Ni.  Pri.  6. 

SO.  to  note  {k)  add— 6  Taunt.   158.  S.  C. 

CHAP.  XXV. 

r$.  to  note  (0  add--2  Marsh.  299. 

4  H  2 
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CHAP.  XXVI. 

695,  1.  24.  after  But,  add — in  an  action  by  the  assignees  of  1 1 
rupt  underwriter,  agfunst  a  broker,  for  premiums  due  to  the  I 
rupt,  it  seems  that  the  broker  cannot  set  off  a  loss  on  a  | 
effected  by  him  (»#  agenty  without  a  commission  del  en 
where  there  has  been  no  adjustment ;  though  the  loss  took 
before  the  bankruptcy.  2  Marsh.  215.  4  Campb.  806.   S.  C 

606.  to  note  (&)  add— Holt,  Ni.  Pri.  88.  S.  C. 

(c)  add — and  see  Holt,  Ni.  Pri.  80.  n. 

607.  to  note  {d)  add— and  see  2  Marsh.  200. 

-— — '  at  bottcHD,  add — The  plea  of  nan  est  factum  in  ccfcenn 
Bon-pajrment  of  rent,  is  not  considered  as  a  general  issue, 
which  the  defendant  can  give  a  notice  of  sel~off ;  for  in  cojh 
there  is,  properly  speaking,  no  general  issue ;  ante^  666.  i 
a  verdict  were  found  thereon  for  the  plaintiff,  there  would 
me&ns,  in  entering  up  the  judgment,  of  settudg  off  the  debt 
the  defendant.  Oldershaw  v,  Thompson^  T.  56  Geo.  III. 
1  Sel.  Ni.  Pri.  478.  contra. 

mo.  1:  3.  after  act,  add — A  notice  by  the  plaintiff ,  of  his  iol 
to  dispute  the  act  of  bankruptcy,  served  at  the  same  time  the 
is  delivered,  with  notice  of  trial  on  the  back  of  it,  is  not  sufi 
It  must  be  given  before  issue  joined.  4  Campb.  207. 

—  to  note  CeJ  add — 4  Campb.  207. 

(A)  add—Holt,  Ni.  PrL  100. 

CHAP.  XXVII. 

722.  1.  0.  after  it,  add — ^An  averment  in  an  action  for  a  ma 
arrest,  that  the  suit  is  wholly  ended  and  determined,  is  pro 
evidence  of  the  rule  to  discontinue  upon  payment  of  costs,  ai 
the  costs  were  taxed  and  paid,  without  producing  the  roll 
judgment  of  discontinuance  entered  upon  it  4  Campb. 
Stark.  Ni.  Pri.  48.  S.  C.  But  it  seems,  that  a  judge^s 
to  stay  proceedings  on  payment  of  cost?,  and  proof  ol 
payment,  is  not  sufficient  evidence  that  the  first  suit  b  at  \ 
Id.  ib.  1  Esp.  Rep.  80. 

724.  to  note  (rf)  add— 6  Taunt.  170. 

CHAP.  XXVIII. 

744.  1.  18.  after  declarations,  add— Amendments  are  sometime 
in  matters  of  course,  by  the  judge  at  Nisi  Prius ;  bat  wb 
amendment  required  is  material,  it  must  be  made  bv  ordc 
judge  at  chambers,  before  the  trial.  Stark.  Ni.  Pri.  74. 
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7.  to  note  (b)  add— 6  Taunt.  193.  S.  C. 

(it)  add— 6  Taunt.   162.  S.  C.  S  Marsh.  801. 

A.  1. 15.  after  aitomiesy  add — But  in  a  late  case,  the  court  refused 
to  amend  a  recovery,  by  adding^  the  name  of  one  of  the  parties, 
whidh  had  been  omitted  in  the  warrant  of  attorney ;  nor  would 
they  suflfer  the  recovery  to  pass,  with  this  defect  2  Marsh.  328. 

—  to  note  (m)  add— 6  Taunt.  177.  8.  C. 

50.  1.  7.  after  ;Sb,  add — an  amendment  was  refused,  by  striking  out 
the  aggregate  sum  of  several  rents,  and  inserting  the  different 
rents  or  sums  of  which  it  was  composed.  2  Marsh.  204.  And 

—  I.  12.  after  conveyed,  add — ^But  an  amendment  was  allowed  of 
a  recovery,  *^  of  all  the  tithes  arising  out  of  the  premiseM  in  S,^ 
mrnd  im  the  parish  of  S."  by  striking  out  ^*  the  premUes  t»  S.  amd 
m ;"  Che  deed  contcuning  all  the  tithes  id  S.  2  Marsh.  2M. 

-^  L  I8i.  after  time,  add-^So  a  recov^y  of  the  maaor  of  A.  and 
eight  messuages  id  A.,  was  amended,  by  adding  the  names  of 
the  parishes  in  which  Htke  premises  were  partly  situated ;  those 
parishes  being  comprised  in  the  manor  of  A.  2  Marsh.  330. 

^  last  line,  after  JBuf ,  add — where  the  situation  of  the  premise*  is 
fijstakea  in  the  deed  to  lead  the  uses,  it  cannot  be  amended^bj 
the  court  6  Taunt  14&.    And  they  (strikmg  out— the  court). 

51.  L  17.  after  another,  add — So  where  a  vouchee  had,  in  his  in- 
structions to  suffer  a  recovery,  and  in  the  deed  to  lead  the  uses, 
prepared  in  pursuance  thereof,  misdescribed  the  parish,  in  which 
certain  doses  were  situate,  though  they  were  described  in  tha 
deed  with  truth  and  certainty,  in  otber  respects ;  the  court  re- 
fused to  substitute  the  parish  in  which  the  lands  lay,  for  the  parish 
named  in  the  deed  and  recovery.  6  Taunt.  145. 

CHAP.  XXX. 

il.  to  note  (b)  add— and  see  2  Marsh.  304,  5. 

CHAP.  XXXI. 

n.  to  note  {d)  after  S.  C.  add— 2  Marsh.  354. 

CHAP.  XXXII. 

iU  at  bottom,  add — And  the  court  of  Common  Heas  will  net  en* 
tertaia  a  motion  for  judgment  as  in  case  of  a  nonsuit,  pending  a 
demurrer.  2  Marsh.  864. 

24.  1.  18.  after  asHzee,  add"-* And  in  opposing  a  rula  for  judgment 
M  iu  case  of  a  nonsuit,  in  C.  P.  upon  the  absence  of  documentary 
evidence,  it  is  not  necessary  to  state  what  the  evidence  is.  6  Taunt. 
130.*  But  where,  in  an  action  to  recover  penalties  for  non-residence, 
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the  affidavit  stated,  that  the  plaintiff  bad  deferred  proceeding,  in 
order  to  await  the  decision  of  the  court  on  a  similar  question  in 
another  cause,  the  court  would  not,  on  that  ground,  relieve  him 
against  a  rule  for  judgment  as  in  case  of  a  nonsuit;  as  it  did  not 
appear  in  what  cause  the  question  would  arise,  and  what  was  the 
point  to  be  decided.  Id.  122. 
827.  to  note  (c)  add — and  see  Stark.  Nu  Pri,  74. 

CHAP.  XXXIII. 

857.  to  note  {d)  add— 6  Taunt.  88.  S.  C. 

CHAP.    XXXIV. 

863.  to  note  (e)  add^Stark.  Ni.  PrL  81. 

864.  1.2.  after  ^rial,  add — An  indictment  against  A.,  and  another 
against  A.  and  B.,  were  entered  for  trial  in  the  above  order^ 
special  juries  having  been  struck  in  both  ;  ^nd  both  having  been 
entered  as  common  jury  causes,  it  was  holden,  that  the  prose* 
cutor  could  not,  by  withdrawing  the  first  record,  reverse  the 
order  of  trial.  Stark.  Ni.  Pri.  63. 

878.   to  note  (e)  add— 6  Taunt.  171.  S.C. 

880.  1.  3.  after  tAem,  add— And  where  an  arbitrator  awarded,  tbat  A. 
should  fulfil  an  agreement  for  the  purchase  of  land  of  B.^  and 
should  pay  the  purchase  money  on  B.'s  conveying  the  land  vrith 
a  good  title,  the  court  of  Common  Pleas  refused  to  grant  an  at- 
tachment against  A.,  for  non-performance,  on  an  aflfidavit  that 
B.  had  required  A.  to  pay  the  money,  assuring  him  of  his  readiness 
to  convey  with  a  good  title,  without  further  stating,  that  Bw  had 
tendered  a  conveyance  executed.  2  Marsh.  276. 

CHAP.  XXXV. 

804.  to  note  (a)  after  1  Marsh.  70.  S.  C.  add— Stark.  Ni.  PrL  62. 

(e)  add— Stark.  Ni.  PH  62. 
—  1. 13.  after  judgment,  add — And  in  order  to  prevent  vexatious 
delay,  the  court  of  King^s  Bench  will  order  a  demurrer  to  such 
a  plea,  to  stand  for  the  first  paper  day  in  term.  Stark.  Ni.  Pri* 
.    62. 
000.  to  note  (a)  add— Stark.  Ni.  Pri.  63.  08. 

022.  to  note  (cQ  after  1    Campb.    103.    add— Stark.  NL   Pri.    14. 
Holt,  Ni.  Pri.  48,  0.  208,  0. 

CHAP.  XXXVI. 

035.  to  note  {b)  add— (7ar«tair«  v.  Stein,  T.  55  Geo.  III.  K.  B.  ac- 
cord. 
040.  to  note  (a)  add-- 2  Marsh.  326. 
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971.  ].  19.  after  thereto,  add— And  so  where  a  verdict  was  given  for 
a  sum  exceeding  the  damages  in  the  declaration,  and  judgment 
entered  for  the  same,  and  writ  of  error^  upon  the  judgment,  acH 
signing  that  for  cause,  the  court  allowed  the  plaintiffs  to  amend 
the  judgment  and  transcript,  in  a  term  subsequent  to  that  in  which 
the  judgment  was  signed,  by  entering  a  remittitur  for  tlie  excess, 
a  Maule  &  Sel.  Oi. 

CHAP.  XXXVIII. 

MS.  to  note  (A)  add— 3  Maule  &  Sel   169. 
W7.  to  note  {d)  add— Stark    Ni.  Pri.  55. 

(e)  after  Say.  Costs,  89.  add  same  reference. 
121.  to  note  (^)  after  204,  add— 2  M;irsh.  355. 
IS7.  1.  9.  after  But,  add — the  court  upon  motion  will  not  enable  a 
prisoner  to  set  off  in  a  summary  way,  a  debt  for  which  he  has 
ebtained  no  judgment,  against  the  plaintiff's  execution.  6  Taunt. 
176.    And 

CHAP.  XXXIX. 

138*  to  note  (i)  add — and  see  2  Marsh.  375. 

144.  to  note  (I)  add  -and  see  4  Campb.  383. 

>54.  1.  3.  after  Aim,  add — And  whefe  the  sheriff  seizes  goods  under 
a  Jieri  facias,  and  keeps  possession  at  the  defendant's  desire, 
to  enable  him  to  pay  the  debt  and  costs  without  sale,  the  defendant 
after  such  payment  may,  in  the  Common  Pleas,  rule  the  sheriff 
to  return  the  writ.  2  Marsh.  330.  But  that  court  will  not,  on  the 
motion  of  the  defendant,  compel  the  sheriff  to  give  a  specific 
return  of  the  particulars  and  proceeds  of  goods  sold  undep  a 
fieri  facias,  on  the  ground  that  his  officer  has  wasted  the  goods. 
Id.  203.  And 

)68.  to  note  (a)  add— but  see  6  Taunt.  176. 

175.  1. 14.  after  and,  add — if  the  plaintiff  do  not  enter,  which  it 
seems  he  may  do,  by  virtue  of  the  elegit,  6  Taunt.  202.  1  Marsh. 
542.  S.  C.  he  must  (striking  out — ^the  plaintiff  must,  in  1. 14, 15). 

CHAP.  XL. 

111.  I.  8.  after  them,  add — In  scire  facias  io  have  executioQ  for 
damages  and  costs  recovered  against  «/.  JB.,  upon  a  recognizance 
of  bail,  conditioned,  in  case  the  said  J,  B.  and  O.  K,  should  be 
condemned,  that  J.  B.  and  O,  K.  should  pay,  &c.  or  render 
themselves,  plaintiffs  alledge  that  J.  B.  and  G.  K.  have  not 
paid,  &c.,  nor  rendered  themselves,  according  to  the  form  and 
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eflfect  of  the  recognizance,  the  court  of  King's  Bendi  he 
special  demurrer,  that  the  breach  was  ill  assigned  ;  for  non  a 
bnt  that  J.  B.  who  was  condemned,  has  pud  or  rendered.  3 
&  Sel.  33. 
1124.  1.31.  after  (yhanceUary  add — But  where,  on  the  defe 
pleading  his  bankruptcy,  issue  is  joined  on  the  fact,  whether 
been  discharged  under  a  former  commission,  the  plaintii 
shew,  that  the  defendant  obtained  his  certificate  under  ths 
mission,  either  by  the  regular  proof  of  it,  or  by  seconda 
dence,  aftfer  a  notice  to  produce  it :  Without  such  a  not 
defendant's  affidavit  of  conformity  under  the  former  comi 
was  holden  insufficient.  4  Campb.  382. 

CHAP.    XLI. 

« 

1320.  1.  26.  after  them,  add — ^And  in  a  late  case,  the  court  gave 
on  affirmance  in  error,  of  a  judgment  for  the  prooeeds  € 
fraudulently  sold  out,  by  one  holding  a  power  of  atto 
sell.  0  Taunt.  117. 

1221.  1. 6.  after  cusumpsitf  add-— or  covenant — and  after  cow 
breaches  2  Marsh.  230. 
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BATEMENT,  126.  367,  8. 
ofpaitofwrit.  673. 

suit,  by  death  or  parties,  957,  &c.  113a,  &c. 
writsof  error.  1193,  &c, 
pleas  in ;  see  tit.  Tleoi  and  Pleading. 
time  for  pleading.  477.  7^7,  8. 
Deed  not  be  demurred  to  specially.  675.  742, 
quashing*  678. 
amendments  after.  744. 
replication  to  plea  of  misnomer  in.  See  tit.  Misnomer m 
judgment  for  want  of  plea  in  due  time.  478.  590.  677,  8« 

affidavit  of  truth  of  plea.  ((90.  677,  8 
o£  cassetur  iiila J  velbreve^  427.  7189  725. 
on  nul  iiel  record,  8o2« 
entering  proceedings,  after  judgment  of  res/iondeai  ouster.  768,  9. 
matter  pleadable  in,  cannot  be  moved  in  arrest  of  judgment*  941  § 
costs  in.  See  tit.  Costs. 
ABBREVIATIONS, 

when  allowed  in  bills  of  costs.  319. 
ABIDING  by  Pleas.     See  tit.  Pleas  and  Pleading. 
ACCEDAS  AD  CURIAM, 

what,  and  when  it  lies.  36.  413.  415.  1227. 
form  of.  413.  415. 
fee  on  issuing.  97.  (e), 
what  the  sheriff  must  do  under  it.  4  j. 
Cannot  be  had  without  shewing  cause.  Id. 
effect  of.  Id.  416. 
receipt  and  allowance.  416. 

ittorn  ofy  and  proceedings  on,  are  the  same  as  on  a  recordari  facias  hqiahm  $  for 

which  lee  thy  titk, 
4  o 
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ACCORD  and  SATISFACTION, 
plea  of.  68 1.  68$.  689. 

when  pleaded,  or  given  in  evideoce.  68  C*  689.  691. 
ACCOUNT, 
action  of;  2. 

limitation  of.  i6* 
process  in  ;  103-  124. 

of  outlawry.  129. 
declaration  in.  438. 
judgment  in.  1217. 
costs  in.     See  tit.  Costs, 
stated,  plea  of.  685. 

bail  in  error,  in  debt  on.  11 79. 
ACETIAM,  153,  &c, 

unnecessary,  for  a  sum  not  exceeding  forty  pounds,  i  j2.  157. 
must  specify  the  sum,  when  more.  1 53>  4* 
necessary,  m  process  against  bail.  Id,  1109. 
against  seyeraf  defendants.  150,  ji. 
on  process  in  C.  P.  15  7. 
declaring  by  the  bye  on,  in  C.  P.  428. 
Tariance  from,  in  declaration*  283.  46 1^  2* 
ACKNOWLEDGMENT, 

of  debt,  when  sufficient  or  not  to  take  case  out  of  statute  of  limitationi 

18,  19.  S3, 
ACQUITTAL, 

.  plea  of  former.  68  x. 
costs  on.  i02i«  i027« 
ACTIONS, 
criminal.*   i. 
ciyil :  Id. 
Ttdl.  Id,  See  tit.  RioUctlont. 
personal ; 

upon  contracts:  i. 
account.  2. 

atiumfmU  See  tit.  AuumpsU, 
coTenaot.  4. 
debt.  Id. 
annuity.  5. 

scire  facias.  Id.  See  tit.  Scire  facias^ 
for  wrongs:  Id. 
case.  Id. 
for  torts  to  persons ;  Id. 

individually.  Id.  6. 
relatively:  6. 

crim.  con.  Id.   708. 
personal  property.  6. 
real  property ;  Id. 

corporeal.  Id. 
incorporeal.  Id. 
detinue.  7. 
replevin.  Id, 
trespass  vi  et  armis.    Id. 
by  whom  brought ; 

upon  coDtracts.    Id. 
for  wrongs.  8. 
elecuon  of.  9. 
circuity  of.  10 
joinder  in      Sec  tit.  Joinder. 
limitation  of.  14,  &c« 
notice  of.  %jt  &c. 
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CTIONS, 

personal ; 

means  of  commencing } 
inK.  B«8i. 
C.  P.  Id.  82. 
Exchequer.  82»  3« 
mixed.  I.  36. 

penal.    See  tit.  Penal  Jictiani. 
trifling.  54 1,  &c« 
for  costs.  3169  1 7>  6cc. 
u|)on  awards.  ^68.  597.  877,  &e. 

bail-bonds.  289^  90. 60.x. 
by  sheriffs,  &c. 

oi  debt  for  poundage.  1096* 

treifuus^  or  trover^  for  goods  taken  in  execution.  1042*  lOjt* 
lie  not  for  money  paid,  after  escape.  227,  8. 

*    expences  of  execution,  where  goods  are  unsold.  X095,  6. 
against  sheriffs,  &c. ; 

astumhtUf  dekf  or  account^  for  money  lened.  1055. 
case^  tor  not  taking  bail-bond*  226. 

replevin  bond.  to88. 
extortion.  238.  1096. 

escapes.  6.  227.  235,  6.  239. 2989  9.  368.  1066. 
false  returns.  6.  299,  300.  903. 
taking  insufficient  pledges,  &c.  6.  306.  (b.)  io88. 
removing  goods,  without  paying  laodJord,  on  execution.  1053. 
irafoih  ^or  arresting  plaintiff,  or  talcing  his  goods,  by  a  wrong  name.  xo<* 

458. 
gi^ng  possession  of  more  than  is  recovered  in  ejectment.  1091. 
lie  not,  for  arresting  peer.    199. 

certi6cated  bankrupt,  or  person  discharged 

under  insolvent  act.  217. 
clergyman,  attending  divine  service*  223. 

selling  goods,  after  bankruptcy.  1047* 
for  penalties,  oa  Lords*  act.  228, 9* 
felating  to  the  customs  and  excise f  by  whom  brought.  545. 
concerning /9//^«rf.  Id.  546. 
stamfi  duiles.  546. 
consolidating.     See  tit.     Contoiidatittf  Jictions, 
uire  fadat  zxkA  error  considered  as  actions.  1098,  9.  X167.  ii8x. 
ADDING  Pleas.  See  tit.  Pkas  and  PkaMng. 
U)DITIONS,  stotute  of, 

when  it  may  be  pleaded,  672. 
plea  of,  a  nullity  in  C.  P.  589. 
amendment  after.  744. 
ADJOURNMENT, 
of  essoin.  X03.473. 
execution  of  inquiry.  6x0. 
DJOURNMENT  Day, 

notice  of  trial  for,  in  C.  P.  8  X2. 
entering  causes  for.  862,  3. 
in  Exchequer  Chamber.  X2t2. 
^JillNISTRATORS,  See  tit.    Exec^ott  and  Adminlslratort. 
de  boms  nen  ; 
scire  facias  by  or  against.  1x37,8. 
^MIRALTY  COURT,  suits  in.  17. 
^VOWSON, 

in  gross,  not  extendible  on  elegit.  1073. 

4  o  2 
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AFFIDAVITS, 

of  cause  of  action ; 

in  what  caaet  reqmnte*  i6^,  6. 

in  actions  against  prisoners*  354,  $•  356,  7,  S,  9. 

by  whom  made.  i8i. 

before  whom*  1 58. 182,  3*  ji7. 

most  contain  deponent's  place  of  ^de  and  addition*  18  it  z» 

a&!fr  of  defendant's.  182. 

what  a  sufficient  description  of  place  of  abode,  or  addbioB.  i9s* 

when  made.  151. 

where.  183,  4. 

miist  not  be  entitled  in  a  cause.  183.  5 1 7,  i8. 

seed  not  be  eotided  in  any  court.  183. 

jurat  ofy  when  sworn  in  court.  liU  184. 

before  a  judge.  184. 
common.  172,3. 
special.  1 73, 4. 
made  abroad.  168.  184. 

in  Scotland  or  IreUmJU  184* 
must  be  direct  and  positive.  18$,  6. 
certain  and  explicit.  186,  7. 
single.  194. 
by  exieAttor  or  administnitor*  18  j* 
assignee  of  bankrupt.  Id. 
bond.  id.  186. 
in  trover,  i;';.  188,  9. 

detinue.  173. 
on  lottery  act.  174.  189,  90* 

bills  of  exchange.  186,  7.  ' 

promissory  notes.  187. 
ibr  goods  bargained  and  sold*  i7(. 
sold  and  delivered.  186. 
hire  of  carriages.  MdauL 
wages.  186,  7. 
work  and  labour.  Id. 
money  lent,  by  a  married  woman.  187. 
paid.  172.  (c)  186,  7* 
had  and  received.  187. 
stipulated  damages,  &c.  1 75,  6.  187,  8.  Addend, 
aegativing  tender,  by  the  bank  acts; 
when  made  by  (JaintifF.  190,  91. 

agent.  191,  2» 
partner.  192. 
co-assignee  of  debt*  Id^ 
administrator.  Id, 
assignee  of  bankrupt.  Id. 
need  not  now  be  very  particular.  Id.  193. 
when  bank  notes  have  been  offered.  193, 4. 
supplemental  or  contradictory,  in  K.  o.  195. 

C.  P.  19s,  6. 
more  than  a  year  old.  196. 
office<opy  of,  in  C.  P.  158. 
want  of,  or  delfect  in ;  194,  5. 

how  cured.  19$. 
court  will  not  go  out  of*  Id. 
need  not  be  made  before  outlawry.  I36» 
with  whom  filed.  521* 
being  under  40/.  541, 3« 
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AFFIDAVITS, 

of  canse  of  action ; 

arising  in  a  particular  county,  &c.  542.  544,  5. 
execution  of  articles  of  clerkship.  54,  5,  6.  59.  521, 
•errice  under  same.  59.  52 1« 
payment  of  duty.  ^9,  6o. 

service  of  summons  or  attachment*  no,  ii.  249. 
execution  of  distringas,  no.  249. 
death,  &c.  for  reversing  outlawry.  140.  145,  6. 
service  of  common  process.  247.   517.  1^19,  20. 
before  whom  made.  519,  20. 
with  whom  filed.   521. 
declaration  in  ejectment.  508,  9. 
and  attendance  on  summonses.  327.  369.  486. 
delivery  of  declaration  stpanst  prisoners ; 
in  custody  of  sheriff,  &c.  337,  8. 

marshal,  unnecessary*  352. 
warden.  353,  4.  358. 
gaoler's  signing  certificate.  368.  3789  9. 
notice,  &c.  on  Lords' act.  378. 
tignature  of  note  on  same:  382. 

title  of.  Id.  383. 
merits,  when  necessary  to  stay  proceedings  on  bail-bond,  in  K.  H,  2^^ 
not  necessary  m  C.  P.  Id, 
to  s^  aside  regular  judgments.  507.  £92,  3. 
defendant's  residence,  on  claim  of  conusance.  669. 
truth  of  pleas  in  abatement ;  677, 8. 

with  whom  filed*  521. 
fiuis  darrdsi  continuance,  893. 
due  execution  of  award,  &c.  88  x. 
service  of  copy  of  rule,  &c.  Id,  882. 
demand  and  refusal  of  costs.  816. 
increased  costs,  in  K.  B.  i02C. 

C.  P.  Id, 

with  whom  filed.  {21. 
award  o£Jleri  facias.  1058.  (k). 
debt  being  in  danger,  to  ground  extent.  1077,  ^»  9* 
personal  notice  of  scire  facias^  in  C.  P.  1 1 18. 
on  motions:  516,  17. 

before  whom  made.  $17. 

tide  of,  as  to  the  court.  Id.  518. 

names  of  parties,  &c.  293.  518,  19. 
contents  of.  519. 

when  it  may  be  made,  or  not,  before  attorney  in  the  cause.  183*  519,  20b 
jurat  of; 

when  made  in  court.  183,  4.  $179  18. 
before  a  judge.  Id, 

commissioner.  517. 
by  illiterate  persons.  520. 
two  or  more  deponents.  Id, 
at  what  time  made,  and  produced  in  court.  Id,  52 1. 
filing,  in  K.  B.  521. 

C.  P.  Id. 
supplementary.  510.  519. 
ofhce  copies  of.  529. 
on  shewing  cause;  Id,  526. 
how  entitled.  518,  19. 
delivering  over.  526. 
filing.  521. 
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AITIDAVITS, 

OD  shewiDg  cauie ; 

what  may  be  read.  527. 
in  criminal  cases.  ^329  3. 
forre-admittingattomcy.  67. 

admitting  plaintiff  to  sue  InfornA  pavperu,  88. 
obuining  aistr'mgas,  on  sut.  ji  Geo.  III.  c«  124.  ilOf  ifi 
opposing  discharge  of  seamen.  206. 
ODtainine  discharge  of  insolvent.  216. 
further  time  to  justify  bail.  270. 
•  attachment  against  sheriff*; 

for  not  returning  writ.  298* 

bringing  in  body.  302. 
additional  day  rules.  373,  4. 
setting  aside  proceedings  against  sheriff.  307. 
Buying  proceedings  on  baiEbond,  how  entitled.  293.  518. 

merits.  $49. 
.  pending  error,  jjo. 
till  security  be  firiven  for  costs.  558. 
leave  to  enter  up  judgment,  on  old  warrant  of  attorney; 
in  K.  B.  50$.  578.  580. 

C.P.  578>  9>  80. 
sworn  in  Scotland*  579. 
by  whom  mad^  j  ip. 
when  dispensed  witn.  c8o. 
where  plaintiff  resides  in  an  enemy's  country.  579, 
inspect  books,  &c.  6a8. 

enter  suggestion  on  court  of  conscience  acts.  992,  }• 
compounding  penal  actions.  582. 

referridg  bills  or  notes  to  master,  or  prothonotarics.  596* 
changing  venue.  640,  41,  2. 
pleading  double,  not  necessary.  70$* 
judgment  as  in  case  of  a  nonsuit :  823,  4* 

what  if  false.  R2C. 
putting  off  trial,  in  K.  6.  826,  &c. 

C.  P.  826. 
obtaining  view.  844. 

making  submission  to  arbitration  a  rule  of  court.  j88o. 
atuchment,  fornot performing  award :  881,  2. 

how  entitled.  882,  3. 
setting  aside  a  ward ;  887. 

how  entitled.  Id. 
trials  at  bar.  805. 
Dew  trials:  934,  5. 

by  jurymen,  not  received.  929. « 
falsifsing  testimony  of  witnesses  at  trial.  930. 
costs,  on  sut  43  Geo.  III.  c.  46.  §  3.  1019. 
leave  to  issue  scire  faciat,  upon  an  old  judgment.  iii8» 
rule  to  answer  matters  of.  79. 
stamp-duty  on.  520. 
filing.  521. 
AFFIRMANCE  DAY,  in  Exchequer  Chamber.  1212. 
AFFIRMATION.     See  tit.     Qiuaker. 
AGENT, 

and  attorney,  relation  of  considered.  701  7x« 

appearance  by.  70. 

duties  of.  72. 

affidavit  of  debt  by.  191.  2. 

senrice  of  clerkship  to.  $7. 

acting  for  unqualified  persons.  691  70. 
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3ENT, 

eniployhicDt  oF,  and  how  contidered.  70,  71. 

Doucetto.  71.  6o^.  81 1. 

deliTeriDg  copy  of  bill  to,  against  priacipal.  373.  (e.J 

bills  off  uxable.  322^  3. 

not  necessary  to  be  signed.  323* 
3REEMENT. 

to  pat  in  bails  &c.  227. 
stay  proceedings.  814. 
execution*  c86«  11 16. 

not  to  bring  writ  ot  error.  1099.  1 1  j8« 

deliTering  copy  of.  689. 
ID  PRAYER, 

nlea  of,  must  be  Terified  by  affidavit.  677. 
[EL  and  BESAIEL,  damages  on  writs  of.  9 to* 
LIAS, 

in  declaration,  not  cause  of  demurrer.  460.  ( J). 

wriu  of.  Sec  tit.  Ca.  sa.  Fieri  facias^  Jmyproattp  Procesi,  and  Seiri facias 

when  privileged  from  arrest.  217,  i8. 
discbarge  of  bail  of,  on  alien  act.  28$. 
enenay^  plea  of,  in  abatenient.  669, 70. 

bar.  68 1. 
not  pleadable  with  non  assumpsit ^  or  tender,  &c.  703. 
proceedings  against,  cannot  be  suyed  after  verdict,  08 1«  (a\ 
LLOCATUR,  ^ 

arrest  not  allowed  on.  17^. 

attorney  entitled  to  possession  of,  on  taxing  his  bill.  In  C,  P.  328. 
attachment  for  non-payment  of  costs  on.  49;,  6,  7, 
must  be  personally  served,  to  Ground  attachment.  1026. 
LLOWANCE,  to  prisoners  on  Lords'  act.  381,2. 
of  writs  of  certiorari^  and  habetts  corpus,  40 1. 
pone  and  recordari^  &c.  416* 
writ  of  error.   1171. 
MBASSADORS,  197,  8. 

servants  of,  not  required  to  give  security  for  costs.  5  c  7. 
MENDMENTS,  505.  507. 

at  common  law;  743,  4.   757>8'  79i« 

whilst  proceedings  are  in  paper*  744*  757, 8. 
of  appearance  in  wrong  name.  248. 
declarations;  449.744. 

in  title.  430.  758.  761. 
venue.  630,  31. 
nature  of  action.  745,  6. 
before  plea.  752. 
after  pica  ;  Id,  753. 

in  abatement  of  misnomer.  744.  757,  8. 

statute  of  additionsi  &c.  744. 
of  nul  tie!  record.  Id. 
second  term,  not  allowed.  74$. 
verdict.  744* 
in  actions  on  bail*bonds,  in  C.  P«  /i» 
real.  746. 
penal.  757. 
by  addin?  a  count,  m  K.  B*  74c.    . 

C.  P.  Id.  746. 
alledging  new  right  of  action.  Id. 
without,  or  on  payment  of  costs,  &c.  7521  3,  4. 
time  to  plead  arter.  48;.  492.  753. 
rule  to  plead,  in  K*  B.  402.  753. 

C.  P.  485. 492. 753. 
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AMENDMENTS, 
at  common  law; 
of  declarations ; 

pleading  de  novOf  in  C.  P.  7  J3. 
notice  to  declaration  in  ejectment.  5 10. 
rules  of  court,  531, 
particulars  of  demand,  or  set  off.  623. 
pleaSy  replicatioDSy  &c.  507.  7^4. 

in  abatement,  not  allowed.  675. 
replication  to  sham  plea,  without  costs.  756.  (cj, 
by  withdrawing  replication,  and  replying  de  novo,  754. 
after  demurrer  or  joinder.  755. 
argument*  Id. 

opiilion  of  court  g^yen.  Id,  (g),  757. 
by  withdrawing  demurrer,  and  pleading  or  replying  de  novo.  75  c,  6. 

taking  judgment  of  assets,  quando  ^'^ 

by  adding  ismiRter.  947. 

traverse.  liL  948. 
by  statute;  743. 

when  proceedings  are  entered  on  record.  757,  8,  9.  791. 
•tatutes  of,  what:  758,  9. 

extend  to  penal  actions.  759«  951. 

not  to  criminal  cases.  759. 
require  something  to  amend  by.  Id. 
of  process  in  inferior  courts.  Id. 
after  nonsuit,  for  defect  in  bill  of  particulars.  623. 

rariance,  in  undefended  cause.  745. 
error;  760,61. 

when,  where,  and  how  made.  Id. 
of  proceedings  in  inferior  courts.  761. 
costs  on.  762. 
of  fines  and  recoveries.  747,  &c. 

warrant  of  attorney  for  suffering  recovery,  749. 
original  writ.    102,3.759. 
mesne  process  ;  126,  7.  153.  162.459.758,9. 
when  not  allowed:  162. 

in  inferior  courts.  759. 
bail-piece.  265. 
bill ;  760. 

against  attorney.   313.  767. 
memorandum.  Id* 
declaration  and  pleadings.  Vide  tupra, 
writ  of  inquiry.  595,  6. 
nisi  print  roll.  760. 
order  of  msi  priui.  865. 
jury  process.  948,  &c. 
posUa.  760.  915.  924. 
special  verdict.  760.919. 

case.  9?  I. 
judgment.  760.  967,  8.  971,  2. 1024. 
execution.  760,  1036.  1056,7.  1065.  1135. 
rolls,  &c.  784. 

not  allowed  in  C.  P.  where  it  would  deface  the  roll,  753. 
docket,  or  list  of  commiiiUur*.  365. 
scire  facias;   1142,3. 
against  bail  7d. 
writs  of  error.  ii9i,&c. 
urtiorari.  1204. 
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MENDMENTS, 
by  fUtute ; 

ofrecogoizaoce  of  bail  in  error,  iiqt. 
not  actually  made,  on  iUt,  x6&  17  Car.  IL  c,  8,  951,  2» 
by  judge  at  miit  hrhu.  Addend^ 
MERCEMENT, 

of  sheriff,  for  not  bringing  io  the  body:  299. 

disused,  and  why.  Id. 
debt  for.  4. 

arowry  or  cognizance  for.  683. 
pro  f oho  clamore.  008.  10 10. 
MERCIAMENTS, 

roll  cf  estreats  of,  in  K.  B.  778. 
MICABLE  CONTEST, 

plea  of.  683,4. 
MOVEAS  MANUS, 
judgment  of.  146. 
writ  of.  145,  6. 
NCESTOR  and  HEIR.    See  tit.  Heir. 
NCJENT  DEMESNE.  416.  664, 
NNUITY, 
action  of;  5. 

not  within  statute  of  limitations.  16,  ]7« 
process  in.  103. 
declaration  in.  438. 
judgment  in.  955.  1 120,  21. 

execution  in,  when  allowed  for  arrears  only.  1034.  112O9  ai. 
motion  to  set  aside ;  5 1 1>  &c. 
by  whom  made.  5x3,14. 
alter  what  time.  575. 

when  court  will  order  the  deeds,  &c.  to  be  cancelled.  514*  172. 
in  what  cases  they  will  not  interfere.  514*  15* 
objections  must  be  stated  in  the  rule  msi.  515,  i6« 
bond,  action  on; 

staying  proceedings  in.  564. 
pleadings  in.  733. 

within  sut.  8  &  9  W.  III.  c.  1 1.  j[  8.  6oi.  x  12 1«  2. 
motion  for  leave  to  take  out  execution.  1x21, 
scire  facias  for  subsequent  arrears ;  1x12.  1121. 
when  necessary,  and  when  not.  1 120,  at. 
bail  in  error  not  required  on  award  of  execution  in.  x  179. 
value  of,  proveable  under  commission  of  bankrupts  2x1^  15. 
grantor  of,  when  discharged  by  bankruptcy.  Id. 

under  insolvent  act.  3  74.  (c). 
defeazance  on  warrant  of  attorney,  how  stated  on  memorial  of.  57  x. 
PPEAL.  76. 
PPEABANCE, 
in  person,  (o.  83. 
by  attorney;  83. 

at  common  law :  Jd. 

of  corporations.  Id.  Addend. 
by  Stat.  Westm.  2.  83* 
who  may  or  may  not  appear  by.  Id,  X031  4. 
for  an  infant.  247. 
by  firoeheinamu.  90, 

guardian.  Id. 
what.  242. 

difierent  from  bail.  Id. 
▼oloQtary  or  compulsive.  Id. 

4p 
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APPEARANCE, 
common  y 

in  die  King's  Bench,  by  original ; 
with  wbpm,  when,  and  how  entered : 

by  defendant,  on  summons,  attachment,  or  iitringas.  xoo.  I04f  24 

capiat.  245,   6. 

pnsoner's  discharge.  216.  3  35*    369. 
by  defendant's  attorney.   246. 
in  the  Common  Pleas  ; 

sufhcienty  on  sumn^ons,  attachment,  or  distress,  &c-  242^  3* 
entered,  in  cases  where  special  bail  is  not  necessary.  244. 
.    with  whom,  when,  and  how  entered: 

by  defendant,  on  summons,  attachment,  or  dutringai.  lOO,   ic* 

capias    246,  7. 
by  defendants  altorney.  246. 
))y  plaintiil,  on  Stat.  f2  Geo.  I.  c.  29.  247. 

43  Geo.  III.  c.  46.  §  2.  232,  3* 
41;  Geo.  III.  c.   124.  J  3.  1x5.  118.   349.  (d) 
51  Geo.  Ill    c.  124.  ^  2.  no,  XI.  249, 
53  Geo.  III.  c.  17.  §  XI 5.  24g.  (ej. 
with  whom,  when,  and  how  entered,  in  K*  B.  248. 

C.P.  Id. 
affidavit  for,  m^y  be  sworn  before  attorney,  in  C.  P.  5 19,  2( 
cures  irregularity  in  process.  16 1* 
to  attachment  of  privilege,  in  C.  P.  312. 
bill  filed  against  attorney,  in  C.  P.  31 7. 
reverse  outlawry.   140,  41. 
how  triable.  243. 
entry  of.  Id. 

on  removal  by  fione  or  recordari,  &c.  418. 
when  judgment  cannot  be  signed  for  want  of.  591. 
in  scire  faciat.  See  tit.  Scire  Facias, 
APPEARANCE  DAY.  100. 
APPOINTMENT, 

by  master  or  prothonotaries  ; 

to  compute  principal  and  interest  on  bill  of  exchange ; 
notice  must  be  given  of,  in  C.  P.  597,  8. 
to  tax  costs,  on  a  rule  to  bring  money  into  court.  659* 

*     discontinue,  y%if  2. 
nominate  special  jury.  840,41. 
attendance  on.  72.    3^7* 
ARBITRAMENT, 

plea  of.  681.  68  c. 
ARBITRATION, 
what.  864. 
submission  to ; 

where  a  cause  is  depending  :  Id. 
by  rule  of  court,  or  judge's  order.  Id.  86(;.  878.  881. 
order  of  nisi  jirius.  864.  and  see  tit.  Order  of  Nisi  Friiu. 
where  no  cause  is  depending  :  A/, 
by  agreement  of  parties  ;  Id* 
in  writing.  Jd» 
by  parol.  Id.  867. 
what  submissions  are  within  the  stat.  9  &  10  W.  III.  €•  15,  866,  y. 
intent  of  that  act.  866. 
upon  inclosure  acts.    S64. 
in  what  manner,  and  by  whom  made.  867,  8« 
how  far  a  stay  of  proceedings.  868. 
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BITRATION, 

submissioQ  to; 

effect  of  agreement  to  refer.  868. 

when  and  how  determined,  or  revoked.  Id. 

consequences  of  revoking.  Id*  869. 

swearing  witnesses,  appointment,  &c.  869. 

choosing  umpire.  870. 

enlarging  time  for  making  award ;    ^02.  87 r^ 

motion  and  rule  for,  when  and  how  made,  in  K.  B.  87  r»  a« 

C.  P,  Id. 
priyilcge  from  arrest^  during  attendance  on.  204. 
award ;  872. 

by  whom  made,  on  a  reference  to  seyeral.    Id. 

when  complete.  Id. 

alteration  of.  Id. 

not  vitiated,  by  improper  persons  joining  in  it.   873* 

stamp-duty  on.    la. 

genend  requisites  of :  Id, 

certainty.  Id. 
when  final.  Id. 

good  in  part,  and  bad  in  part.  Id. 
cosuon;  874*  &c, 

of  arbitrators.  876,  7.. 
not  tantamount  to  judge's  certificate^  under  22  &  23  Car,  II.  c.  g.  9989  9^ 
sum  found  by,   considered  as  recovcredy  within  the  43  Geo.  III.  c.  46. 

§  3.  io:8« 
enforcing ; 

by  action  :  877,  8. 

where  award  is  not  made  witliin  the  limited  thne.  Id, 

for  greater  sum  than  verdict.  883,  4.  1030* 
venue  cannot  be  changed  in.  633.  (a.) 
evidence  in,  of  judge's  order  of  reference.  878. 
by  attachment :  8779  &c. 

in  what  cases  granted ;  878,  9. 
for  costs  of  reference.    879. 
after  foreign  atuchmcnt  in  London.  880y  8f« 
against  peers,  &c.  879. 
bankrupts.  Id, 
feme-coverts.  Id,  880. 
executors  and  administrators*  88o« 
assignees  of  bankrupt.     Id. 
on  copy  of  award.  878,  9. 

making  submission, a  rule  of  court ;  jii.   871.    88i* 
motion  and  rule  for,  in  K.  B.  881. 

C.  P.  Id. 
affidavit  for.  Id, 
personal  service  of  award  ;  * 
when  necessary :  Id, 

not  to  be  inferred.  882. 
when  not.  883. 
demand  of  money,  &c.  881. 

by  whom  and  how  made.  Id. 
service  of  copy  of  rule,  &c.  Id, 

motion  and  rule  for,  when  and  how  made  :  496.  88  T|  2. 
affidavit  in  support  of;  882. 
when  time  toi  making  award  has  been  enlarged.  Id* 
how  entitled.  7 J.   883. 
quaker's  affirmation.  883. 
what  may  be  shewn  for  cause  against  attachment^  and  why :  888y  9. 
illegality  of  award.  Id. 

4  P  2 
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ARBITRATION, 

award; 
enforcing ; 
by  signing  judgment,  and  taking  out  execution.  877.  883*  i030« 
when  greater  sum  is  awarded  than  amount  of  Terdict.  883/ 4. 
setting  aside  ;  884,  &c, 
at  common  law.  884. 

by  Stat.  9  &  10  W.  III.  c.  15.  §  2.  Id.  88  j. 
time  allowed  for.  Id, 
grounds  of:  88$,  &c. 
generally.  885, 6* 
m  particular  cases*  /</• 
for  improper  sump.  886. 
on  inclosure  act.  Id,  887. 
mode  of.  887. 

motion  and  rule  for,  when  and  how  made :  jo8.  ^2U  887*  819. 
affidavit  on;  887. 
how  entitled.  Id* 
costs  of  reference;  874,  &c. 
where  the  submission  is  silent  respecting  them.  874. 
they  are  to  abide  the  event  of  aw^«  Id.  875* 

in  discretion  of  arbitrator.  876,  7. 
cause  g^s  off  on  ineffectual  arbitration.  877. 
taxing.  Id. 
pleadings  on.  685.  733. 885.  ff.J 
bail  in  error,  in  debt  on  bond,  lor  performance  of.  1 1 77. 
ARGUMENT, 

moviofi:  for.  in  K.  B.  C33. 

C.P.  7^: 

of  causes,  in  C.  p.  530. 

demurrers.    See  tit.  Demurrers^ 
writs  of  error.  1214. 
ARRAY,  challenging.    See  tit.  Jury. 
ARREST, 

at  common  law.  124. 

by  statute.  Id, 

previous  to,  and  on  stat.  12  Geo,  I.  c.  29.  165. 

by  Stat.  51  Geo.llLc,  124.  }  i.  166,  7. 

cases  provided  for  by  the  above  statutes.   168. 

changes  it  has  undergone.  167. 

when  allowed ; 

in  general.  172.  i8i. 

upon  plaintiff's  affidavit.  1 72,  3. 

by  rule  of  court,  or  judge's  order ; 

on  affidavit  made  abroad.  167,  8.  184,  5. 
in  Scotland  or  Ireland.  i68.  184. 
*    in  actions  for  general  damages.  168.  172,  3. 
in  aiiumfiiUf  or  covenant  for  payment  of  money.  173,  3. 
deStf  on  remedial  statute.  1 74. 

statute  authorizing.  Id. 

bond  for  payment  of  money.  1 75. 

performance  of  promise  of  marriage.  Id.  1 7 
award.  i8o. 
for  stipulated  damages.  175,  6.  187,  8. 
in  detinue.  173. 

trover^   Id,  188,  9. 
when  not ; 

in  general:  i68.  173. 

o/jMR^kWlr,  or  coMMMl  to  indemnify,  &c.  173. 
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ARREST, 

when  not  allowed ; 

in  oisumfuitf  for  goods  bargained  and  sold,  x  7  j. 
on  prothonotary's  aUocaiur,  Id* 

policy  of  a8surance,.without  adjnstment,  &C  Id. 
debti  on  penal  statute.  1 74, 

recognizance  of  bail.  Id.  1109. 
baili  or  replevin  bond.  1 74,  ^. 
for  penalty.  i7$* 
in  casct  or  tret  past.  173. 
when  allowed  or  not*  after  former  arrest.  176,  &c. 
after  ff^rox.  177. 

discontinuance.  176,  7. 
nonsuit.  1779  8. 

judgment  on  nlea  in  abatement*  178* 
bankruptcy  ot  plaintiffl  Id. 
tufiertedeat.  Id,  371,  2. 
arrest  abroad.  179. 
foreign  attachment.  Id* 
in  debi^  on  judgment.  17$.  179,  &c.  1056. 
for  costs,  on  nonsuit.  180. 

where  cause  of  action  was  originally  under  i  $/.  1 8 1  • 
for  what  sum; 

generally.  i66y  7.  172.  i8i.244»  5. 
on  bills  or  notes.  166,  7.  172. 
in  Walet*  172. 

counties  palatine.  Id. 

debt  on  bond,  for  payment  of  money.  17^. 

performance  of  covenants,  &c.  /</• 
where  there  have  been  mutual  dealings,  176. 
on  common  process,  allowed  for  any  sum  not  exceeding  40/.  1^2. 157.  jo6,  7. 
for  more  than  the  sum  due,  conseauences  of.  507. 
affidavit  in  support  of.     See  tit.  jfffidavUt, 
privileges  from ; 

of  the  Royal  Family,  196. 

servants  of  the  Kmg's  household.  Id.  197. 
king's  debtor,  &c.  107. 

ambassadors,  and  their  domestic  servants.  Id,  198. 
peers  and  peeresses,  and  their  servants.    1 98, 9. 
members  of  the  House  of  Commons.  199. 

convocation,  and  their  servants.  200* 
corporations  agg^regate.  Id. 
hundredors.  Idi 

attomiet  and  officers  of  the  court.  Id,  202,  3,4. 
executors  and  administrators.  201. 

married  women.  Id*  202.  •  ' 

parties  to  the  suit,  and  their  attomies  and  witnesses.  20%  3.  222,  3*  829* 
persons  attending  commissioners  of  bankrupt.  204. 
witnesses  attending  courts  martial.  205. 
seamen.  Id,  206. 
marines.  Id, 
soldiers.  207,  8. 
bankrupu.  208,  &c. 

insolvent  debtors,  and  fugitives.  216, 17.  Addend. 
prisoners  discharged  on  stat.  48  Geo.  III.  c.  123.  190^  91. 

53  Geo.  III.  c.  I02.  }  29.  391,  2. 

54  Geo.  III.  c.  23.  §  14.  392,  3. 
sdiens.  217,  i8. 

iniane  persons.  219. 
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ARREST, 

privilec;e8  fit>in ; 
locu.  196.  221,  29  3* 
temporary.  196.308,9910.221. 
how  taken  adiraotage  of.  204,  &c.  218,  19.  223.  (c.J 
by  whom  roadei  219,  20. 
under  what  authority  :  Id, 

within  a  liberty.  220, 21. 
when  f  221,  2. 

on  Sunday :  Id. 

absolutely  void.  22 1«  fd^J 
where  ;  222,  3. 

of  clergymen.  223. 
in  what  manner.  Id. 

wroogftd,  will  not  justify  subsequent  detainer  by  plaintiff.  219.  223* 
aKter  by  a  third  person.  223. 
consequences  of.  224.  333. 
upon  the  ^/^'yociox.  132. 

capias  uilagatutn.  134. 
proceedings  on,  under  8tat.43  Geo.  III.  c.  46.  §  2.  231,  &c. 
for  more  than  sum  due,  consequence  of.  176.  10 17,  1 8. 
OB  judgment,  without  process  of  execution.  1062.. 
indictment  for  preventing.  240.  (g>) 
ARREST  of  JUDGMENT, 

ground  and  mode  of  taking  advantage  of.  939. 
motion  in^  when  and  how  made,  in  K.  B.  507.  926.  052. 

C.  P.  123,  4.  920.  953. 
aner  verdict.*  9C2. 
on  inquisition.  Id 
not  allowed,  after  judgment  on  demurrer ;  704.  939,  40. 
nor  for  any  thing  that  is  aided  or  amendable ;  940, 
or  mi^ht  liave  been  pleaded  in  abatement.  941. 
in  ttumta  querela*  940. 

for  misjoinder  of  coijnts,  cured  by  verdict.  941. 
afterjudgment  by  default.  940.  950,  51. 
rule  (or,  in  C.  P*  952, 3. 
making  absolute.  Id. 
discharging.  953. 
proceedings  thereon.  Id. 
in  action  for  words*  944.  (g,) 
costs  on.     See  tit.  Costs* 
limitation  of  actions  after.  16. 
ARTICLES  of  CLERKSHIP.    See  tit.  jlttomiis. 
ASPORTAVIT,  costs  on.  996. 
ASSAULT  and  BATTERY, 
actions  for ;  7. 

limitation  o£  15,  i6« 
declaration  m.  4^0,51. 
costs  in.     See  tit.  Costs. 
ASSETS,  682. 964,  J. 

Infuturo.    See  tit.    Executors  and  jtdministrators* 
ASSIGNEE,  of  chose  in  action ; 

actions  by.  8. 
debt; 
affidavit  of  debt  by.   )8^,6. 
ASSIGNEES  of  BANKRUPT.    Sec  tit.    Bankrupt. 
ASSIGNMENT  of  errors.     See  tit.    Error, 

term  or  reyersiop,  how  suted  in  pleading.  451.  (b.) 
ASSIZE,  damages  in.  910. 
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UMPSIT, 

KCtions  of;  2,  3»  4.  9.  96. 

upon  promises  to  pay  money.  2,  3. 

repay  money.  Id, 
do  or  forbear  some  other  act.  Id, 
common.  2y  3> 
special.  3,  4. 
express.  Zy  3,  4. 
implied.  2,  3.883.  looj.  1030. 
lie  not  on  running  accounts  between  merchants,  &c«  2. 

by  landlord  against  sherifFf  for  rent  on  execution.  1053, 
limitation  of.  15,  &c. 
arrest  in.  17293. 
declaration  in.  439,  &c. 

staying  proceedings  in,  on  payment  of  debt  and  costs.  $62* 
assessing  damages  in,  without  a  writ  of  inquiry.  597,  8. 
particulars  of  demand  in.  62  Oy  2 1  • 
bringing  money  into  court  in.  650. 
pleas  in.     See  tit.  Pleas  and  Pkading, 
judgment  in.  955. 
damages  in ; 

how  ascertained.  911,  12. 
when  some  defendants  are  acquitted.  915,  1 6. 
costs  in.     See  tir.  Costs, 
interest  on  affirmance  of  judgment  in.  115  7. 
execution  in.  954,  5. 

contribution  after  recovery  in.  917.  Id,  (h.) 
•URANCE.     Sec  tit  Policy  of  Insurance, 
TACHMENT, 
of  goods;  '  ' 

in  trespass.  149. 

by  origrinal.  I04»  $.     See  tit*  Process, 

on  justicies  in  county  palatine,  not  within  stat.  $t  Geo.  III.  Ct  I24«  1 1  r. 
of  the  person; 
in  general.  36. 
against  peers,  &c. ; 
when  it  lies.  849. 
when  not.  198.879. 
against  parties  to  the  suit ; 

on  a  su&fiana,  in  the  Exchequer ;  82. 
wiih  a  clause  of  proclamation.  Id, 
for  non-payment  of  costs,  on  master's  or  prothonotary't  aHofoiur  ; 
when  it  lies.  495,  6.  528.  1026. 
when  not,  567.  65^.  722. 
absolute  in  the  first  instance.  496,  7. 
may  be  moved  for  the  last  day  of  term.  J22,  3*  1026* 
for  non-payment  of  money  ;  495,  6. 

and  costs.  Id, 
shewing  cause  against.  496. 
composition  money  in  penal  action.  583, 
costs,  on  staying  proceedings.  561. 

bringing  money  into  court,  in  C.  P.  659. 
not  performing  award.     See  tit.  ArhUration, 
against  attomies ; 

for  not  performing  undertakings.  79.  231.  247.  496. 
delivering  up  deeds,  and  writings,  &c.  79. 
paying  costs,  &c.  Id, 
practising  in  another's  name,  without  his  consent.  70. 
general  misbehaviour.  79.  496. 
proceedings  thereon.  497,  8^  9. 
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ATTACHMENT, 

of  the  person ; 
against  witnesses,  for  disobedience  to  subpana  ; 

in  K.  B.  496.  8489  9. 
on  courts  martial.  849* 
lies  not  in  C.  P.  unless  it  be  a  clear  case  of  contempt  497.   « * 

against  sheriffsf  &c. 

for  not  returning  writ ;  298.  305. 496,  7«  5*1,  2,  3. 

may  be  moved  for  die  last  day  of  term,  in  K«  B.  29*^ 
bringing  in  body;  305,  496,  ;•  jai,  2,  3. 
origin  of.  299. 

when  it  lies,  and  when  not*  122.  J02»  J* 
against  surviving  sheriff.  302* 

late  sheriff!  304. 
in  counties  palatine.  303. 
when  moved  for,  in  K.  &.  302,  3* 

C.  P.  262, 3.  303.  523. 
the  last  day  of  term.  302.  30  ^::> 

must  be  issued  in  a  reasonable  time.  306* 

how  directed,  and  returnable.  305. 

affidavit  for,  in  C.  P.  302.  {/). 

proceedings  on,  how  entitled.  30 j.  497.  5189  i 

when  a  bar  to  assignment  of  bail  bond,  and  v* 

setting  aside,  if  irregular,  in  C.  P.  263* 
for  non  •payment  of  money.  495, 6. 
to  whom  clirected.  305. 

may  be  moved  for  the  last  day  of  term.  496*  521. 
against  gaolers,  &c.  on  lord's  act.  237,  8. 
against  other  persons : 

for  a  rescue;  240,  41*  496* 

how  returnable.  241.  305. 

n)eaking  contemptuous  words  of  the  court,  or  its  process* 
disobedience  of  process.  155.  400,  40 1.416. 496. 
resisting  execution  of  habere  faciat  potteuiotum*  1091,  &i 
motions  and  affidavits  for,  bow  entitled.  305.  497.  5:8,  19. 
rule  for^  in  K  B.  496. 

C.  P.  Id.  497. 
how  entitled.    30$.  497.  518,  19. 
opening,  in  C.  P.  531. 
writ  of,  and  proceedings  thereon.  305.  497,  8,  9. 
when  it  may  be  executed  on  a  Sunday.  222.  497.  ^24.  (f)> 
for  contempt,  not  in  general  bailable,  225,  6.  497. 
form  of  interrogatories  on,  in  C.  P.  498,  (f), 
out  of  Chancery,  bail  on..    See  tit.  Bail. ' 
prisoner  in  custody  on,  how  charged.  338. 

when  entitled  to  benefit  of  lord's  act.  3  75, 6. 
not  within  stat.  48  Geo.  III.  c.  123.  390, 91. 
liable  to  give  security  for  costs.  559. 
penalties  of  recognizances  of  bail  to,  not  applicable  to  payment  of  <'^ 

coitf»  'f 
of  privilege.     See  tit.  Atiornies» 
ATTAINDER, 

of  treason  or  felony,  plea  of,  in  abatement.  669,  70. 

bar.  68x. 
ATTAINT, 

writ  of;  927.  , 

when  it  lies.  6o2» 
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TTORNEY  GENERAL, 

actions  or  prosecutions  by.  ci  c.  &c. 

rroRNiES, 

what.  qo. 

formerly  members  of  inns  of  court  or  Chancery.  A/.  51, 

admission  of :  Jd, 

previous  qualifications ; 

articles  of  clerkship;   ^1,3. 

affidavit  of  execution  of.  54,  ^«  J9,  60. 
stamp  duty  on.  5^. 
rcstnctions.  ^6. 
filing,  in  C.  P.  59. 
service ; 

in  general,  57,8. 
to  an  agent.  ^7. 
in  case  of  death,  &c,  58. 
notice  of  application  to  be  admitted.  IJ, 

re-admitted.  80. 
affidavit  of  service.  59. 
'  payment  of  duty.  JJ, 

examination.  51.60. 
oath  or  affirmation.  60. 
under  special  circumstances,  in  C«  P.  5a.  (r)« 
inrolment.  60,61. 

rioU  of,  in  K.  6.  61. 
.entry  of  name  and  place  of  abode.  62. 
annual  certificate ;  63,  &c. 
when  taken  out.  63, 
duties  payable  on.  64. 
entering.  Id. 

penalties  for  practising  without :  6;. 
actions  for;  66. 

evidence  in.   164. 
may  be  admitted  of  different  courts.  68. 
^k  Striking  off  tlie  roll,  for  misconduct.  79,  8o. 
V*  at  their  own  instance.  80. 

"  re-admission  of.  81. 
*  on  Stat.  37  Geo,  III.  c.  90.  J  31.  67,  8,  Addend, 

upon  what  terms.  Id» 
^    may  practise  in  the  names  of  other  attornies.  68, 
^  not  to  suffer  unqualified  persons  to  use  their  names,  69,  70. 
i  jury  of;  51. 

matters  inquirable  by.  A/. 
'   and  agents,  relation  of,  considered.  70,  7X. 
.    dccies  of ; 

in  general.  71, 

to  appear  in  court.  7a. 

attend  on  motions,  &c.  Id, 
.   when  compellable  to  deliver  up  deeds,  &c.  77,  8. 
{  when  not.  78. 
I  imdertaking  to  appear  ; 
k  in  bailable  actions.  227.  231. 

Jm  on  common  process.  246,  7, 

^P  to  reverse  outlawry.  1 36. 

appearance  by ;  50.83,4. 

without  warrant.  84.  548, 
withdrawing  themselves.  84, 
'  cannot  be  changed  without  leave.  85.  330.  1099.  ^^^7'  Mdend. 
\  mode  of  changing.  85. 
I  yoccedings  previous  and  subsequent  thereto.  Id. 
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ATTORNIES, 

dying.  85,  6. 

warrant  of.    See  tit  Watrani  of  Attorney . 

a£Bdayit  8wom  before.  519,20. 

when  necessary  to  be  present,  on  executing  warrant  of  attorney.  573,  &c 

privileges  of; 

to  sue  by  attachment  of  privilege.  36.  72,  3, 4,  5. 

be  sued  by  bill.  36.  72,  3. 
when  sued  by  bill,  jobtly  with  persons  having  privilege  of  parliament. 

Addemd. 
not  obliged  to  sue,  or  liable  to  be  sued^  in  courts  of  conscience.  991, 2. 
not  to  be  arrested :  73.  200. 202,  3. 

remedy  thereon.  200. 
not  to  pay  for  copies  of  pleadings.  776. 

issue  money.  Id. 
with  regard  to  the  venue.  72. 636. 

trials  at  bar.  72.  805. 
offices.  73»  4* 
when  not  allowed  :  74,  c. 

where  they  do  not  practise*  74. 
as  against  each  other.  Id.  75. 
waiver  of.  75. 

how  uken  advantage  of.  200. 
disabilities  and  restrictions  of; 

cannot  be  bail,  or  lessee  in  ejectment,  &c.  76.  250,  51. 
justices  of  peace.  76.  but  see  Id.  (/). 
commissioners  of  land  ux.  76. 
incapable  of  prosecuting  actions^  when  in  prison    77. 
consequences  of  misconduct  of; 

excepted  out  of  insolvent  debtors  acts.  76. 
action  for  damages.  7 1 , 2. 970. 
payment  of  costs.  78. 
attachment.  79.  496. 
striking  off  the  roll.  79,  80. 
of  inferior  courts,  answerable  tor  misconduct,  in  C.  P.   99. 
proceedings  in  actions  by ; 
in  King's  Bench : 

attachment  of  privilege ;   2  $ .  72  •  8 1 .  3  09* 
jurisdiction  of  court  by.  35,  6. 
m  nature  odatitat.  309. 
not  a  continuance  of  bill  of  HilddUnx*  Id. 
how  sued  out.  Id.%10. 
indorsement  of  attorney's  name  on.  3 10. 
arrest  on.  311. 
time  for  declaring.  Id.  3 12« 
pleading.  Id. 
in  Common  Pleas ; 

attachment  of  privilege ;  25.  72. 82.  309. 
jurisdiction  of  court  by.  36. 

good  commencement  of  action,  though  informal.  ac« 
in  nature  of  original.  1 10. 
teste  and  return  of.  Id. 
how  replied  to  sutute  of  limitations.  Id. 
must  be  signed  by  clerk  of  the  warrants.  Id. 
frscifie  for.  Id,  ^11. 
now  sued  out.  311. 
common  appearance  to ; 

with  whom  entered.  40.  312. 
special  bail  on ; 

how  put  10  and  J«6tifedk  31?. 


I  N  B  B  X.  1259 

ATTORNIES, 

proceedings  in  actions  by ; 
in  Common  Pleas : 

attachment  of  privilege ; 
special  bail  on ; 

recognizance  of.  40. 
ca.  $a.  in  action  hj^  how  returnable.  106  ; .  (^.) 
in  Exchequer : 

cafitas  of  pririlege.  829  3* 
proceedings  in  actions  against ; 
in  King's  Bench : 

bill;  25.  35,6.  72,3.81.  147.309. 
what.  312. 

its  commencement.  438. 
conclusion.  ^12.  4J6. 
when  and  how  filed ;  312,13. 

in  vacation.  312. 
considered  as  commencement  of  suit.  Id, 
amendment  of.  313. 
copy  of; 

how  written.  314. 
when  deliyered    3 1 3 ,  1 4.  42 1  • 
to  whom.  313. 
sticking  up  in  the  oflice.  Id. 
time  for  pleading.  Id.  314. 
stamp  duty.  3x4. 
in  Common  Pleas : 

bill;  2;.  729  3.  82.  309.  314, 1$. 
may  be  filed  in  vacation.  fl5>6.  5 14* 
formerly  entered  on  record  in  the  first  Instance.  3 14. 
calling  defendant  on.  Id.  31J. 
filing;  31C. 

notice  or.  3x6. 
taking  off  the  file.  $ox. 
rule  to  appear  to.  315.  500. 
appearance.  316. 

judgment  of  forejudger,  fornon-appearanoe.  314,  ij. 
•trtking  them  oft  the  rolL  3 1  $»  x6. 

may  afterwards  be  proceeded  against  as  common  persons*  3  X4* 
restoring.  316. 
plea  of  privilege  by.  61.  670.  677. 
leesof.  51.  {d). 
coftiof; 

action  for.  3 1 6. 

statutes  relating  to  taxation  of.  317,  &c. 

in  what  cases  taxable,  and  in  what  not.  317*  320, 5cc. 

under  commission  of  bankrupt.  32X92.^ 

within  what  time  they  may  be  taxed.  323*  4. 

bill  of; 

in  what  cases  necessary  to  be  signed  and  delivered,  and  in  what  not.  27. 

32O1  &c. 
when,  where,  to  whom,  and  how  delivered.  324,  &c. 
how  far  conclusive  against  further  charges.  324,  5. 
mistake  in.  32^. 
evidence  in  action  on.  Id,  326. 
delivery  of,  how  compelled,  in  K«  B«  326. 

C,  P.  Id. 
C^odng;  Id,  327. 
€0Stt  of.  327,  8. 

4ae 
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ATTORNIES, 
bill  of; 

undertaking  to  pay.   326,  7.  , 

remedies  for  balance.  3289  &c.   10261  7. 
interest  on,  not  allowed  in  error.  1221. 
lien  of,  for  balance  of  their  bills.  77«  S.  329,  &c.  10269  *!• 

when  subject  to  equiuble  claims  of  the  parties.  330,  31.  1027. 
clerks  of}  qi,&c. 

using  name  of  regular  attorney,  without  his  consent.  70. 
not  allowed  to  be  bail ;  250,  51. 
except  for  rendering.  2  ^  r . 
affidavits  sworn  before.  ;  1 9,  20* 

declaration  of,  as  to  writ  of  error  being  brought  for  delay.   550. 
presence  of,  not  sufficient  on  executing  warrant  of  attorney.  574* 
residence  of,  on  court  of  conscience  acts  for  London.  988. 
ATTORNMENT    4?i- (*)•  710.941. 
AVERMENT:    %ttVi\.  Declaration. 

writ  of.   loq. 
AVOWRY.     See  tit.  RefiLvin. 
AUDITA  QUERELA, 

remedy  by.  215.  546.  (a),  iioo*  11 56.  1149.  it  S3*  Addaul. 
pleas  in.  713. 
issues  and  demurrers.  764* 
motion  in  arrest  of  judgment  not  allowed  in.  940. 
AUTER  ACTION  Pendent^  plea  of.  673. 
AUTHORITY  of  LAW, 

justification  by.  684. 
AWARD:  Sec  tit.  JrbUraSion, 

bond  conditioned  to  perform,  within   stat.  8  &  9  W.  III.  c.  11.  §  8.  601. 

730,  31. 
pleaded,  after  the  last  continuance.  89 1« 

B. 

BAIL, 

to  the  sheriff;  224. 

not  considered  as  sureties,  within  stat.  40  Geo.  III.  c«    121.  {  8.  jU* 

dmd. 
cannot  in  general  be  taken,  on  atuchment  for  contempt.  225.  497. 
on  attachment  for  non-payment  of  money.  225.  Jiadcnd. 

out  of  Chancery.  225,  6. 

on  mesne  process  :  Id. 
how  taken.  226. 
after  a  decree.  Id. 
cannot  be  taken  on  indictment  for  misdemeanor.  225. 
how  far  liable.  228.  294. 
when  let  in  to  try  the  cause.  294. 
execution  against.  Id, 
when  and  how  discharged ; 
by  death.  294,  5. 
bankruptcy.  294. 
render.  230.  275,  6,  7,  8.  295. 
costs  payable  by.  See  tit.  Costs. 
to  the  action ;  224. 

common  or  special.  173,  178.  194,  5.  224.  244,  5^ 

history  of.  244,  5. 

governed  by  the  arrest.  245. 

necessary  to  be  filed^  for  supporting  the  proceediogt.  244*  349. 

examinable  by  the  court,  in  C.  P.  x  1 78. 
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5AIL, 

common ;  2449  &c. 
in  King's  Bench : 

in  what  cases  necessary  to  be  filed.  244.  349. 
when  and  how  filed,  by  defendant.  24^,  6. 
by  defendant's  attorney.  24.0,  41. 

plaintiff,  on  stat.  12  Geo.  I.  c.  29.  24 7,  2,  9. 

43  Geo.  III.  c.  46.  §  2.  231,  2,  3. 

4$  Geo.  III.    c.  124.    §  3.   115.  118.  24^. 

51  Geo.  III.  €•  8.  §   foo,  249.  ^tf^. 

124.  J  2.  1x0,  II.  249. 
cannot  be  filed  for  an  infant.  90* 

will  not  entitle  a  third  person  to  declare  by  the  bye.  427. 
unnecessary,  when  process  is  void.  2189  I9. 
nunc  pro  tunc*  248. 
filing  it,  formerly.  Id.  249. 
penalty  for  not  filinj^  it.  245.  (h). 
on  discharging  prisoners.  368,  9. 
motion  for  discharging  defendant  on.   506. 
not  filed  in  C.  P.  but  common  appearance  entered,  where  special  bail  is  un- 
necessary. 242,  3,  4,  5. 
epecial;  2^1,  &c. 

in  what  cases  required  or  not.  172.  371. 
for  what  sum.  244,  9. 

on  attachment,  to  answer  interrogatories.  269*  497,  8. 
exigl  facias,   132,  3. 
cafitat  utlagatum,    134. 

reversing  outlawry;  142.  ^ 

for  a  common  law  error.  Id. 
on  Stat.  31  £liz.  c.  3.  §  3.  141,  Sec. 

4&  5  W.  &  M.  c.  18.  §  3.   140,  Sic. 
staying  proceedings  on  bail-bond.  2929  3. 
attachment  of  privilege.  311. 

cirtiorart  or  habeas  corpus.     See  tit.  Certiorari^  and  Habeas  Corpus, 
applying  for  security  for  costs.  557. 
by  whom  put  in.  251. 

dispensed  with,  in  C.  P.  on  paying  money  into  court.  Id. 
in  what  court,  on  removal  before  declaration.  251.  35J.  406. 
qualification  of; 

must  be  house-keepers,  or  freeholders.  2^0* 
worth  double  the  sum  sworn  to.  ///• 
persons  not  allowed  to  be  > 

peers,  or  members  of  the  house  of  commons.  2$!.  Addend, 
attornies,  and  their  clerks,  &c.  Id,  251. 
persons  indemnified.  2^r. 
sheriff's  officers,  &'C.  Id* 
foreigners,  when  allowed  to  be.  253. 
putting  in ; 

in  general.  250. 

before  return  of  writ.  252.  275. 
after  final  judgment.  2;2.  272. 
time  allowed  for,  in  K.  B.  252.  3, 

C.  P.  253. 
Exchequer.  Id, 
further  time.  Id, 
before  whom ; 

judge  in  town.  Id.  254,  j. 
commissioner  in  country*  Id. 
judge  of  assize  on  circuit.  Id, 
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BAIL. 

special; 
putting  in; 

mode  of,  in  K.  B.  2^$.  6* 
C.  P.  2 $6,  7. 
parties  how  named  on :  2  j8« 

in  case  of  misnomer.  Z/. 
entry  of  in  filacer's  book>  in  C.  P.  256. 
in  ^at  sum.  Id.  266*  ^ 
recognizance  of.     See  tit.  Rtcognixancd 

before  coAroissioser;  2 C3«  4>  S" 

how  put  in,  in  K.  B.  2^7. 

C  P.  Id, 
when  transmitted.  Id.  258. 
filed   258. 
absolute,  or  di  bene  eise:  Id.  259. 

in  criminal  cases.  Id. 
origin  of,  de  bene  esse  :  258.  ^kjm 
notice  of 9  in  K.  B«  2599  6o. 
C.  P.  Id. 

on  attacbroeiic.  266* 
after  bail-bond  forfeited.  292. 
exception  to; 

after  assignment  of  bail-bond,  in  El.  B.  260,  6c. 

C.  P.   26  L. 

delivery  of  declaration  in  chief,  or  de  hem  me.  Id^ 
when  necessary  to  ^x  sheriC  Id* 
how  made,  in  K.  B.  Id.  262. 

C.P.  262. 
w&en  put  in  before  commissioner  U*  fl63« 
notice  of«  in  IL.  B.  26 1,  2. 

C.  P.  262. 
consequences  of  not  justifying,  after  exception.  263,  4. 
adding;  263. 
time  allowed  for,  m  K.  B.  262. > 
how  done.  263. 
to  make  bail  a  witness.  264. 
justification  of;  26^,  &c« 

not  necessary,  in  order  to  render.  276. 

for  sheriff  to  set  aside  irregular  attachment,  ia  C.  P.  ^3. 
time  allowed  for,  in  K.  B.  262. 

€.  P.  Id.  263. 
Exchequer.  266. 
further  time*  on  non-attendance,  &c«  2699  70. 
notice  of,  in  K.  B.  264,  j. 
C.  P.  Id. 
when  time  expires  on  Midsummer  dav,  &c.  265* 
put  in  in  vacation,  in  K.  B.  Id*  2660 

C.  P.  266. 
affidavit  of  service  of.  Id.  267. 

how  far  a  waiver  of  want  of  notice  of  exception.  262*  fcj. 
in  person,  or  by  affidavit.  266. 
where  same  persons  are  bail  in  several  actlQM.  a6f* 
motion  for.  504.  fij. 
at  what  hour,  in   k.  B.  267. 

C.  P.  Id. 
grounds  of  opposing;  268,  8cc 
defect  in  notice  of  bail,  or  jvadfioilion*  267,  8. 
false  additioni  in  C.  P.  a68« 
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LIL, 

special  | 

grounds  of  opposing ; 

want  of  necessary  qualification.  268. 
in  respect  of  property  :  Id. 
bankrupts.  Id, 

strangers  to  defendant*  &c«  //• 
property  abroad.  Id, 

persons  residing  within  the  vei^  of  the  court.  Id^  (h). 
assuming  feigned  names.  268. 
personating  others    269. 
what  questions  they  may  be  a^ked.  Id% 
forswearing  themselves.  Id. 

allowed  in  C.  V,  though  not  put  in  before  notice  of  jasdficatioii.  265. 
not  attending ; 

when  allowed  further  time  to  justify.  269^  70. 
when  not.  Id. 

may  justify  on  new  notice*  in  C.  P.  ^69. 
costs  of  opposing*  in  K.  B.  270. 

C.  P.  Id. 
rejected ; 

may  render  defendant*  in  K.  B«  Id.  275. 
nmervci  C.  P.  275*  6. 
allowance  of ; 

rule  for :  270.  299.  ^04.  Id.  (k)» 
on  bailing  prisoner  in  Tacation.  273. 
setting  aside*  when  improperly  obtained.  239*  40. 271. 
effect  of  wrong  title.  36S. 
filing  bail-piece«  in  K.  B.  270971. 
entry  of  recognizance*  in  K.  B.  271. 

C.  P.  Id. 
amendment  of.  Id. 
for  prisoners : 

pending  the  action.  272. 
after  judgment.  252.272. 
in  vacation  :  272*  3. 

how  put  in  and  justified.  Id. 
for  one  of  several  defendants.  558. 
privileged  from  arrest*  eundo^  6cc.  204. 
may  take  principal  at  any  time.  209.  2x8. 

always  plead,  after  staying  proceedings  on  bail-bond*  in  C.  P«  294. 
cannot  move  court  before  justification.  263. 

be  witness.  264. 
how  far  liable*  in  K.  B.  256*  7.  264. 273*  &C. 

C.  P.  257.274,5. 
on  habeoi  corfiut.  408. 

to  attorney,  after  settlement  with  plaintiff.  330. 
when  liable  or  not  to  payment  of  costs.  274.  281*  2. 
not  subject  to  ca.  sa.  m  C.  P.  1063. 
render  in  discharge  of ; 
by  whom  made : 

attomies*  or  their  clerks.  251. 
bail  excepted  to*  and  not  justifying*  in  SI*  B.  27  c, 
rejected,  in  K.  B.  270.  275. 
by  whom  not: 

bail  surreptitiously  put  in,  in  C.  P.  375*  6. 
rejected*  in  C.  P.  275. 
atwhattioie:  275*&c.  1Z09.  iz5i. 

before  rttarn  of  wnt«  251. 27^.  298* 


1264  INDEX. 

BAIL. 

special ; 
render  in  discharge  of; 
at  what  time : 

after  exception.  37$. 

ruling  sheriff  to  bring  in  body.  Id. 
for  benefit  of  sheriff's  bail.  Id.  29  q. 

sheriff.  276.303.  Addend. 
after  judgment,  in  K.  B.  276.  280. 
^       C.  P.  278. 

Exchequer.  Id.  2  79. 
stay  of  proceedings,  pending  error.  552,  3* 
enlarging  time  for,  ft  7  7.  344. 
when  not  allowed ; 

after  exception,  when  bail  cannot  jusdfy,  in  C.  P.  275* 
without  consent  of  crown.  344* 
how  made,  in  K.  B.  279,  8o« 

C.  P.  280. 
notice  of ;  281. 

affidavit  of  service  of :  Id* 

unnecessary,  in  C.  P.  Id, 
when  not  given  in  time.  Id.  282* 
entry  in  mar^haPs  book.  282,  3* 

oi  exoneretur  on  baiNpiece,  in  K.  B.  282,  &c. 
in  filacer's  book,  in'C  P.  282* 
in  what  cases  it  may  be  pleaded.  279.  1 149* 
plaintiff  not  entided  to  firocedendo  after.  409. 
when  and  how  discharged  ; 
by  act  of  God : 

death  of  defendant.  283. 1 151.  2. 
by  act  of  law ; 

bankruptcy  of  defendant.  280.283.* 
his  being  made  a  peer  or  member.  283. 

sent  abroad y  under  alien  act.  28^. 
under  sentence  of  transportation.  Idm 
impressed.  Id.  286. 

discharged  on  stat.  48  Geo.  III.  c.  123.  390. 
by  act  of  parties  : 

not  declaring  in  due  time.  283.  425. 

variance  of  declaration  from  process  or  affidavit,  in  cause  of  ac 

between  affidavit  and  judgment,  in  C.  P.  Id- 
declaring  in  a  different  county  by  original,  in  K.  B.  Id.  437.  Moi 
giving  time  on  cognovit.  284. 
removing  cause  from  inferior  court.  400. 
reference  to  arbitration.   1x07. 
when  not  discharged ; 

by  declaring  in  a  different  county,  in  C.  P.  157,  8.  283.  437' 
variance  between  writ  and  declaration ,  in  C.  P.  283.  460. 
bankruptcy.  281. 
insanity  of  principal.  219.  286. 
cognovit.  288. 
proceedings  against ; 

by  action  of  debt.  550.  1109. 

scire  facias.  Id.  and  see  tit.  Scire  facias. 
staying,  pending  error.  550,  &c. 
when  liable  to  costs.     See  tit.  Costs, 

relieved,  for  irregularity  of  proceedings  against  principal.  1x50. 
execution  against  not  allowedy  pending  error  in  Parliament,  x  109. 
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ML, 

special ; 

execution  against,  in  *etrefacuu»  1 1 J4,  5. 

discharges  principal,  and  vice  vend.   ^ISS* 
.    error  by,   ii59. 

certiorari  foTf  how  directed.  1203. 
in  error ; 

in  what  cases  required : 

at  common  law.    1 1 7  5 . 
by  statute : 

after  judgment  by  default,  &c.  117^',  &c. 
yerdict ;  1 1 80. 

in  dower,  and  ejectment.  Id*  i  i8r. 
against  executors,  and  administrators,  i  i8r,  2* 
not  necessary,  after  judgment  for  defendant*  1 182. 
on  writ  of  error  coram  nobis.  Id. 
when,  where,  and  how  put  in.  1183. 
not  allowed  further  time  to  justify.  269. 
examination  of.  1 1 84. 
recognizance  of.  See  tit.  Recogmzanei* 
cannot  render,  nor  are  discharged  by  bankruptcy ;  i  iSj* 

Dor  by  taking  principal  in  execudon.  Id.   (d). 
notice  of.  1185. 

exception  to,  and  rule  for  better  bail.  Id. 
adding  and  justifying ;  Id.  11 86. 

when  rule  given  in  term  time.  1 186. 

vacation,  in  K.  B.  Id, 
C.  P.  Id. 
mode  of.  11 86. 
consequence  of  not  putting  in  and  perfecting.  1 185,  6. 
proceedings  against; 

by  action  of  debt.  1 1 1 1 .  ^ 

scire  facias.  Id.  1112.  and  see  tit.  Scire  facias. 
liable  in  C.  P.  though  record  be  not  transcribed.  1 190. 
not  liable  for  interest,  on  affirmance.  1221. 
AIL  BOND, 

on  what  stamp  228. 

in  what  sum.  Id  230.  * 

form  of.  227,  8,  9. 
\xfon  cartas  utlagatum.  134,5. 
attachment.  22  5 , 6.  Addend. 
misnomer  in  process.  458,  9. 
\(fben  good,  though  condition  vary  from  writ,  and  when  not.  229.  Addend. 
first  valid,  where  two  are  taken.  202. 
void,  when  executed  before  condition  is  filled  up.  228. 

consequence  of.  296. 
delivering  up  to  be  cancelled ;  291,  2. 

motion  for.  506. 
aissignment  of; 

in  what  cases  taken,  and  in  what  not.  291. 
in  general.  28.7,  8.  291.  300. 
after  render  to  sheriC  230. 

proceeding  against  sheriff.  287,  8. 
at  what  time  it  may  be  taken.  290. 
cannot  be  uken  after  cause  is  out  of  court.  Id. 
by  whom  made.  Id* 
stamp  on.  Id. 

bar  to  proceeding  in  original  action.  29  u 
^hcn  put  in  suit^in  C.  P.  287.  289. 

4  R 
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BAIL  BOND, 

action  on ;   307. 

cannot  be  brought,  pending  rule  to  bring  in  body,  in  C.  P*  287. 
must  be  brought  in  same  court.  29 1 . 
not  within  stat.  8  &  9  W.  III.  c.  1 1.  §  8.  6ot. 
declaration  in,  may  be  amended,  in  C.  P.  744.  687,  8,  9* 
pleadings  in.  2289  9. 
defence  in,  on  nil  debet.  687,  8. 

bail  in  error  not  required  in,  after  judgment  by  default.  1 179* 
setting  aside  proceedings  on,  for  irregularity.  291. 

laches.  290. 
staying  proceedings  on  terms :  291.  506. 
motion  for.  506.  foj. 
rule  or  summons,  how  entitled.  293.    {t8. 
not  necessary  to  swear  to  merits,  in  C.  P.  293. 
what  may  be  pleaded  after.   294. 
BAIL  BOOK, 

ofcommissioners  for  taking  recognizances  of  bail.  263* 
BAILIFFS,  49. 
in  fee.  219. 
common.  IJ.  220. 
special.  220.  296. 
of  a  liberty ;  49.  220.  236,  7. 

punishable  for  misbehaviour.  49,  50. 
proceedings  against,  for  false  return.   300* 

to  compel  bringing  in  the  body.  Jd. 
BAILMENT.  4. 
BAIL-PIECE, 

common.  24  j,  6.  249.  368. 
special.    253,  4,  5,  &c. 

when  transmitted.  257,  8. 

filed,  upon  acceptance  of  bail.  260,  6u 
for  want  of  exception.  262. 
after  justification.  270,  71. 
misnomer  in,  amended.  26^. 
on  attachment  of  privilege,  in  C.  P.  312. 
habeas  corfiusy  in  K.^.  405,  6. 

C.  P.  406,  7. 
exonereiur  on.  280,  81,  2,  &c.  344. 
BALLOTING  ACT.  836,  &c.  896,  7. 
BANK, 

books  of,  inspecting.  626. 
BANK  ACTS.  See  tit.  Affidavits. 
PANK  NOTES, 

not  to  be  received  for  less  than  the  sum  specified  thei^.   190.  ft), 
not  a  legal  tender.  Id.  (f)» 
negativing  tender  in.  190,  &c. 
deposit  of,  on  stat.  38  Geo.  III.  c.  i.  J  8.  193. 
cannot  be  taken  in  execution.    1030. 
BANKER'S  NOTES, 
declaring  on.  648. 
BANKRUPT, 

proceedings  against,  when  ia  Parliament,  112,  &c. 

relief  of,  when  taken  on  cafiias  vtlagatum.  135,  6. 

privilege  of  from  arrest,  in  coming  to  surrender,  &c.  208,  9. 

on  writ  oi  extent.  209. 

how  taken  advantege  of.  Id.  (k). 

before  or  after  certificate.  209,  &c. 

on  bankruptcy,  between  rcrdia  aad  jodgmeot.  21 
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I 

BANKRUPT, 
commission  of; 

petitionragr  creditor  for : 
costs  of.   32  ly  2. 

bond  by,  DOt  within stat.  8&  9  W.  III.  c.  11.  J  8.  601. 
proving  or  claiming  under,  an  election  to  abide  by  it.  2io. 
how  disputed.  215.  281. 
bill  of  costs,  for  business  done  under.  322. 
evidence,  00  undertaking  to  bring  back  venue  in  Middlesex.  643.^ 
cannot  be  taken  out  by  plaintiff,  against  defendant  in  execution.  1067. 
no  ground  for  discharging  him.  Id,  (d), 

not  supported  by  verdict  for  general  damages,  on  act  of  bankruptcy  be- 
fore judgment.  212. 
commissioners  of; 

persons  attending,  privileged  from  arrest.  204. 

how  discharged «  la,  20^> 
ezpences  of  witnesses  summoned  before.  849.  f/J. 
bringing  witnesses  before,  when  in  custody.  850,  51. 
assignees  of; 

to  pay  costs  of  petitioning  creditor.  321,  2. 
bills  of  costs  on,  to  be  taxed.  322. 
actions  by  or  against ;  8.  14.  438. 
changing  venue  in.  643^  4. 
set  otf  in.  695,  6,  7.  Addend. 

notice  in,  of  intention  to  dispute  pediioning  creditor's  debt,  &c« 

699,  700. 
service  of.  700. 
evidence  on.  Id.  701. 
need  not  be  so  described,  in  common  process.  150. 
affidavit  of  debt  by.  185,  192. 

demise  by,  in  ejectment,  without  their  permission.  549. 
when  required  to  give  security  for  costs,  555. 
personally  liable,  on  reference  to  arbitration.  88o. 
in  what  cases  they  may  proceed  to  judgment  and  execution^  in  bankrupt's 

4  name.  960.  1131. 

tetre/aciae  foTf  when  necessary,  1131,  2. 

certificate  of; 

in  what  cases  a  bar,  and  in  what  not : 
generally.  211,  12. 
to  annuity  creditors.  214,  15. 

execution  on  bankrupt's  goods.  215. 
action  on  bail  bond.  29^. 
attorney's  bill  for  obuining,  must  be  signed  and  delivered.  322. 
nay  be  returned  to  ca,  ta*  io66. 

obtained  by  principal,  cannot  be  pleaded  by  bail,  280.  295.  1151.  (hj, 
before  affirmance,  no  discharge  of  bail  in  error.  1185. 
does  not  discharge  cognovit.   587. 

^uBonex  oTi  cafiias  utlagatum.  135^  6. 
upon  what  terms  he  may  be  discharged.  Id. 
when  evidence,  in  support  of  general  plea  of  bankruptcy.  681. 
how  affected  by  former  bankruptcy.  1123,  4* 

deed  of  composition.  Id. 
certificated,  setting  aside  proceedings,  in  action  for  escape  of.  548. 
uncertificated,  cannot  be  bail.  'i68. 

when  required  to  give  security  for  costs.  JJJ,  6,  7. 
bail  off  when  and  how  discharged.  280.  ^85.   » iji*  (b). 

to  sheriffi  not  considered  as  sureties,  within  stat.  49  Geo.  III.  c  12 1. 

§  8.  Jiddcnd. 

4r2 
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BANKRUPT, 

time  enlarged  for  rendering.  277* 

surety  of,  when  and  how  reliered  on  bankruptcy  of  principal*  213.  Ai- 

douL 
liable  to  costa,  for  false  pleading.  212* 
not  Hable  to  attachment,  for  not  performing  award.  879* 
execution  against.  1046,  7.  ii25« 
future  effects  of,  how  far  liable.  1122,  3. 
scire  facial  by,  as  executor  or  administrator.  1137* 
BANKRUPTCY.  - 

of  principal,  sureties  when  and  how  relieiredon.  212,  &c. 

one  of  several  grantors  of  annuity.  215. 
act  of,  by  lying  in  prison.  23^,  4. 
plea  of,  in  plaintiff;  68 1 .  1 1 3 1 . 

specially,  in  trover.  Sqo*  fh). 
arcer  the  la^t  continuance.  891* 
in  defendant;  681,  2. 

may  be  pleaded,  after  regular  judgment  set  aside.  593. 
must  be  pleaded  in  astwnptit,  686* 
when  general  plea  is  sufficient.  681,  2. 

special  plea  is  necessary.  Id, 
need  not  be  signed  or  filed,  m  K.  B.  7  [3* 
must  be  signed  in  C.  P.  714. 
after  the  last  continuance  ;  891. 
must  be  pleaded  specially.  Id.  fd). 
cann^  be  pleaded  after  regular  judgment.  592,  3. 
in  one  of  sereill  defendants.  724. 
special  replication  to  general  plea  of,  bad  on  special  demurrer.  682* 
eridence  of  former,  to  avoid  certificate.  1 124. 

necessary  to  support  it.  Id. 
judgments  how  affected  by.  962,  3. 
10  what  cases  an  abatement  of^writ  of  error.  1 19 j. 
BAR, 

pleas  in ;  See  tit.  Pleas  and  Pleading. 

substantially  bad,  not  cured  by  verdict.  J42. 
trials  at.  Seetit.  Trials. 
BARGAIN  and  SALE,  enrolled  ; 

how  sUted  in  pleading.  4^1.  (bj. 
BARON  and  FEME, 

actions  by  or  against :  9. 
limitation  of.  15,  1 6. 
appearance  in,  of  feme  under  age.  90. 
aisiringas  executed  on  goods  of  feme.  107. 

filing  common  bail,  or  entering  common  appearance,  in  action  agaiatt.  246< 
deckriog  by  the  bye  in,  in  C.  r.  428. 
set  off  in.  696. 
service  of  process  on.  171. 

seisin  of  baron yW^  uxorist  how  pleaded.  451.  (b). 
whether  liable  to  attachment,  for  not  performing  award.  8799  8o. 
residence  of,  on  court  of  requesu  act  for  London.  988. 
execution  for  husband's  debt,  on  wife's  separate  property.  1048. 

debt  of  feme  as  administratrix.  1049. 
scire factoi  by  or  againsu  1 129,  &c.  1 137. 
error  by.  11  $8.  1161.  1 201.  and  see  tit.  Fern  covert. 
BASTARDY  BOND, 

staying  proceedings  in  action  on.  Addend. 
BATH,  Cihr  of, 

court  of^  requests  for.  989. 
BENEFICED  CLERK.    Sec  tit.  Clergymen. 
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BERWICK  upon  TWEED; 

direction  of  process  into.  !$(;• 
changing  venue.  638. 
award  of  ventre  facias.  773. 
trial.  808.  fc). 
BILL, 

In  King's  Bench> 

against  attornies ; 

jurisdiction  of  court,  and  mode  of  proceeding  by.  2;«  3$,  6. 

72,  3.  81.  147. 
may  be  filed  in  vacation.  25.  312. 
when  and  how  filed,  and  proceedings  thereon.  312,  &c. 
prisoners  in  custody  of  sheriff*,  tVc.  3339  4 
in  custody  of  marshal ; 

what,  and  when  and  bow  filed.  3  50. 
by  same  plaintiff*.  3^1. 
third  person  :  30* 
in  vacation.  Id* 
persons  upon  bail ;  3^.  349,  $0. 

when  actually  filed,  and  when  not.  3  ;o. 
how  fiir  considered  as  the  commencement  of  the  action.  Id.  3{i. 
in  Common  Pleas, 
against  attornies ; 

jurisdiction  of  court  t^.  36. 
cannot,  it  seems,  be  filed  in  vacation*  2  j. 
when  and  how  filed,  and  proceedings  thereon*    See  tit.  jli' 

tornUu 
issue  by,  how  made  np  of  a  subsequent  term.  766. 
filed,  to  warrant  judgment,  after  error  assigned.  1206* 
warden  of  Fleets  cannot  be  filed  in  vacation.  314. 
formerly  filed  against  prisoners  in  the  Fleet.  8a. 
against  members  of  the  House  of  Commons ; 

jurisdiction  by,  and  mode  of  proceeding  on  stat.  12  &  13.  W.  III. 

c.  3*  2$.  36.  81,  2.  112.  114.  147. 
when  and  how  ^ed,  and  proceedings  thereon.  117,  i8. 
amendments  of,  or  by.  449.  759. 
want  of,  aided  by  verdict.  94$,  6.  icoc. 

error,  after  judgment  by  default,  &c.  Id. 
how  assigned.  1202. 
certiorari  for ;  1203. 

proceedings  thereon.  1204,  $. 
BILL  of  COSTS.     See  tit.  jiitormes,  and  Coctt. 
BILL  of  MIDDLESEX, 

what,  and  why  so  called.   147,  1119. 
lies  not  against  a  peer,&c.  1 14,  15.  147. 
proper  process,  where  defendant  resides  in  Middlesex.  149. 
how  far  considered  as  commencement  of  suit*  2$.  147,  8.  3(09  $1. 
oat  of  what  office  it  issues.  151. 
•ignedy  but  not  sealed.  Id. 
common  or  special.  Id,  1^2. 
has  no  direction,'  or  teste.  154. 
how  stated  in  pleading.  15  c. 
should  not  be  served  out  of^  Middlesex,  j  70. 
BILL  of  PARTICULARS.  See  tit.  Particulars. 
BILLS  of  EXCEPTIONS, 

what,  and  how  they  arise.  90O9  &c. 

grounds  of.  90 1  • 

in  what  cases  allowable^  and  in  what  not.  Id.  903. 

nuist^be  tendered  at  the  trial.  902. 
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BILLS  of  EXCEPTIONS, 

forms  of.  9029  3. 

aealing.  903. 

on  writ  of  false  judgment.  904.  (  j.) 

proceedings  on ; 

writ  of  error.  903,  4. 

to  confess  or  deny  seal ;  904. 

on  error  from  K.  B.  in  Ireland,  I  J. 

judgment  on.  Id* 

costs  of ;  Id, 

on  reversal.   1223. 
BILLS  of  EXCHANGE,  and  Promissory  Notes,  &c.       • 

actions  by  indorsees  of.  8. 

payable  after  sight,  when  action  accrues  on.   19. 

arrest  in  actions  on,  166.  172. 181. 

affidavit  of  debt  on.  1 86,  7.  Addettdm 

declaring  on  foreign  bill.  433. 

banker's  notes.  648. 

staying  proceedings  on.  549.  562. 

warrant  of  attorney  for,  when  given  for  a  fi^amiog  debt.  ^72. 

assessing  damages  on,  without  writ  of  inquiry :  596*  &c. 

notice  must  be  given  of  appointment  for,  in  C.  P.  597,  8. 

evidence  of^  on  execution  of  inquiry  :  6io. 

delivering  copies  of.  6 1 8. 

venue  cannot  be  changed,  in  actions  on.  633. 

Mnnot  be  set  off,  if  indorsed  after  bankruptcy.  697.  Addend* 

proof  required  for  setting  tliem  off.  Id* 

notice  ot  indorsement  (^.  448. 

demand  and  refusal  by  acceptor,  must  be  laid  in  action  againtt  indorier.  941* 

notice  to  produce,  need  not  be  griyen  in  trover,  847. 

bail  in  error  not  required  io  debt  on,  after  judgment  by  default.  1 179*  • 

interest  on,  when  allowed  on  error  in  Exchequer  Chamber,  iflio. 
BIRMINGHAM ; 

court  of  requests  for.  989. 
BLACK  ACT.  119,  &c 
BLANK  WRITS ; 

not  to  be  sealed.  49. 
BOARD  of  Green  Cloth.  222. 
BONA  NOTABILIA.  633. 
BONDS ; 

when  presumed  to  be  satisfied.  19,  20. 

entered  into  by  wrong  names,  how  declared  on.  460. 

actions  on  ; 

no  statute  of  limitations  in.  19. 
staying  proceedings  in.  563. 

for  performance  of  covenants ; 

what  are  within  sut.  8  &  9  W.  III.  c.  ii.  $  8.  and  whit  not.  6oi* 

proceedings  on.     See  tit.  Debt  on  Bondy  for  fterformanu  of  ai^mv^' 

outstanding,  plea  of.  682* 

set  off  by  assignees  of.  696. 
BOOKS  ;   Sec  tit.  IntpecAng  Books,  &c. 

of  attomies  names.  6 1  • 
BOROUGH  COURT, 

return  of  proceedings  in.  404.  (A). 
BOTTOMREE  BOND,  action  on ; 

assessing  damages  in,  without  writ  of  inquiry.  J98. 

bail  in  efror  in.  1 1 77. 
BREACHES ; 

negative  or  affirmative.  448. 
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REACHES; 

how  assigned.   448.  729. 

on  Stat.  8  &  Q  W»  III.  c.  1 1.  ^  8.  coo,  600.  720. 
■OBERY, 
actions  for ; 

staying  proceedings  in.  546. 
consolidating.  644,  $. 
altering  renue  in.  631. 
RIEF.  890. 

KINGING  Money  into  Court.     See  tit.  Money. 
RIXTON,  East  half  hundred  of; 

court  of  requests  for.  089. 
rE  LAWS, 

atium/ii'u  or  debt  on.  3»  4* 
avowry  or  cognizance  on.  683. 

C. 

LMBRIDGE, 

claim  of  cognizance  by  university  of,  665.  667,  8,  9t 
kNAL.  ACT,  distress  for  money  due  on,  not  within  stat.  1 1  Geo.  II.  c    19. 

IPIAS  AD  RESPONDENDUM, 

when  it  lies.  124.  200,  201. 
against  whom  it  does  not  lie.  112.  124.  196,  &c, 
in  King's  Bench ; 
special.  125. 
Common  Pleas ; 

quare  clautum  f regit.     See  tit.  Process, 
by  continuance.  Id, 
[  Exchequer; 

^'  of  privilege.  82,  3. 

f    cUas  ^ 

y    testatum         i  '  ^'  ^ 

\    non  omittas  j 

^    teste  and  return  of.  126.  155,  6. 

amendment  of.  1269  7. 
;    bailable.   172,  3. 

not  bailable.   168. 
i    common  or  serviceable.  I  J,  (d,) 
t    against  a  peer,  set  aside.   114,  15.  199. 
.   returns  to.  298,  &c. 
L|>IAS  AD  SATISFACIENDUM, 
generally;  103 1,  2,  3.  1062. 

when  it  lies,  and  when  not.  1063,  4.  ii i  j. 

against  whom  it  lies,  and  whom  not.   1063,  4.  IIJJ. 

lies  not  against  bail,  in  C.  P.  1 155* 

form  of.   1062,  3,4. 

for  the  residue.   1056.  1064. 

signing  and  sealing.  2064. 

teste  and  return  :  Id,  1065. 
by  original.  1065. 

amendment.  Id,  1135. 

returns  to.  1065,6.  1107. 

testatum*  1066. 

non  omittas.  Id, 


process  of  outlawry.  129.  io66# 
riff's  duty  oo^  wheahe  receiyn  d9 


sheriff's  duty  oo;  wheahe  receim  d^bt  and  ooftf.  10661  j* 
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CAPIAS  AD  SATISFACIENDUM, 

how  far  coosidered  as  satisfactioD  ;  1055. 1067. 
geDerally.  1067. 
as  against  co-defendants.  io68. 

third  persons.  1067. 
after  defendant's  death.  1068. 

escape  or  rescue.  1069* 
discharge  on  lords'  act.  Id* 
to  charge  bail ;  1107. 
direction.  Id. 
teste  and  return  of,  in  K.  B.  Id*  1 108. 

C.P.  1108. 
must  lie  four  days  in  sheriffs  office.  Id, 
cannot  be  sued  out,  or  returned,  pending  error.  1 1 73. 
want  of,  when  and  how  pleadable.  733,  4.  11499  50. 
agcunst  peers  of  the  realm.  1 19. 

feme  covert,  on  judgment  against  her.  1064.  1 130. 
for  charging  defendant  in  execution,  in  county  gaol.  363. 
prisoners  on.    See  tit.  Pritoneru 
CAPIAS  pro Jinc.  583.  972.  (r.) 

li  iaiciu.  1083. 
CAPIAS  UTLAGATUM; 

general.  133,4. 
special.  134,  j. 
poundage  on.  1095* 
CAPIAS  mwi/^mim.  xo88. 
CAPIATUR, 

want  or  wrong  addition  of,  aided.  973,  3. 
CARETSf  of  ROli.  784. 
CARRIERS,  liabUity  of.  652.  {b.) 
actions  against ;  7. 

declarations  in.  455.  652.  (i.) 
pleas  in.  671. 
CASE, 

actions  upon ;  5,  &c.  9*  43  S* 

against  sheriffs,  &c.  &e  tit.  Shcngt. 
limitation  of.  15,  16. 
process  in.  124. 
declaration  in.  439.  448,  9,  (;o. 
pleas  in.     See  tit«  PUas  and  Pleading. 
judgment  in.  9^5. 
cosu  in.    See  tit.  CoiU, 
execution  in.  1030. 
special.    See  tit.  Speaal  Case. 
CASES,  in  House  of  Lords.  1214. 
CASSETUR  hUia,  vel  breve, 

entry  of,  in  K.  B.  72c.  9C4,  c. 

C.  P.  Id. 
declaring  after.  427. 
CERTAINTY, 

in  pleading.  462, 3*710. 892. 
awards.  873. 
CERTIFICATE, 

of  attomies.     See  tit.  Attormet. 

death,  &c.  for  reversing  outlawry.  145,  6 
bankrupt.    See  tit.  Bankrupt, 
or  copy  of  causes,  from  gaoler,  &c.  368. 
of  no  bill  or  declaration ; 

when  dispensed  with.  Id.  (i.) 
cause  shewn,  on  rule  for  judgment  on  md  iiel record,  in  C.  P.  802. 
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•^RTinCATE, 

of  probable  cause  of  teizure,  io  actiooB,  &c.  rehting  to  customs  or  excise* 

9t3|  13*  1003,  4* 
for  costs; 
OD  43  Eli%,  c.  6.  708.  983,  4. 
in  what  actions  granted.  984* 
7  Jac,  I.  C.  5.  1 024* 
32  ft  23  Car.  11,  c.  9.  994,  &c.  998,  9« 


8  &  9  /iK.  III.  c.  II.  §  !•  loai. 

S.4. 


-.•'' 


998^1^1,  a. 
4  &  ^  Ann.  c.  i6«  $  5.  7o8>^. 
24  Ceo.  II.  c.  18.  §  1.  840* 
/F^/M  jadicature  act.  xoo3« 
ERTIFYING  Record.  See  tit.  Error. 
BRTIORARI» 

what.  394.  ^ 

out  of  what  court  it  issues.  39^.  8oi«  2. 
when  it  lies;  3949596.  6;o.  1157. 
before  judgment.  36.  395. 
after  judgrmenL  3969  7. 
liet  not  to  remove  indictment,  &c.  after  conyictioo.  396. 
to  what  court.  3959  6. 
directxon.  3989  9. 
ferm  of.     I  J. 
tette  and  return.  399. 
qmihin?  and  superseding.  J  J. 
cfiect  of.  4009  401. 
leceipt  and  allowance  of :  Id. 

in  what  stage  of  the  cause.  40 19  2$  3. 
in  causes  under  fi?e  pounds.  402,  3. 

fifteen  pounds.  403. 
return  of  proceedings  in  borough  court.  404.  (ij* 

Mayor's  court  of  London*  Id. 
Great  Sessions.  Id* 
that  defendant  was  taken,  &c.  on  plaint  levied  in  sheriff's  court  oi London. 

Id.  (d). 
when  and  how  made.  404. 
to  what  officer.  1 189. 
effect  of  filing.  410. 
ballon;  4049  $• 

when  and  how  put  in,  excepted  to,  and  justified.  406,  &c. 
frrdcidendo  i 

what,  and  when  it  lies.  4089  9,  Ac. 
cannot  be  granted  after  return  filed ;  41Q. 
nor  after  cause  remanded.  Id. 
declaration  on ;  4ix. 

di  novo.  Id, 
wadmhiimuri  395.  8oi. 
what.  80  !• 

when  record  must  be  certified,  or  only  tenor.  802. 
form  of  ictre  facial f  after  removal  by.  397.  1119. 
execution  on  removal  by,  out  of  what  court.  1032. 
in  error;  1169. 
friMfnioT.  1203. 

oy  plaintiff*,  to  verify  his  errors.  1199.  (a).  1202,  &c.  1206. 
1^  defendant,  to  disprove  them.  1 01.  760,61.  j2o6^  &c.  1209. 
by  court,  for  their  own  information.  1209,  10. 
&88BTEXECUTIO.  917.  1116. 

4  s 
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CESSET  PROCESSUS,  824, 

CESTUI  que  trust. 

money  due  to  or  from,  may  be  set  off.  696. 
execution  a^insl  lands,  &c«  of.  1073,  4. 
CHALLENGE  of  Jurors ;  See  tit.  Jury. 

over-ruling,  ground  for  bill  of  exceptions.  901. 
CHANCERY, 

six  clerks  of,  and  cursitors,  &c.  excepted  out  of  stat*  %2  Geo.n.  c.  46. 
solicitor  in,  may  practise  on  equity  side  of  Exchequer.  68. 

on  equity  side  of  Exchequer,  cannot  as  such  practiae  io.  Id, 
costs  in,  when  proveable  under  commission  of  bankrupt.  2 is. 
bail  on  attachment  in.  22$,  6. 

effect  of  injunctions  in.  474,    i;.  and  see  tit.  Injunctiotu. 
bill  in,  no  foundation  for  staying  proceedings.  548. 
CHIEF  USHER  and  Crier  of  K.  B.  47. 
PROCLAMATOR,inC.  P.  48. 
CHOSE  IN  ACTION, 

actions  by  assignees  of.  8> 
CHRISTIAN  NAMES.  460,.  61. 
CHURCHWARDENS.  31. 
CINQUE  PORTS.  155.  664.  1162,  3. 
CIRCUITS;  98,  9. 

officers  of.  50. 
CIRCUITY  of  ACTION.   10. 

CLAUSUM  FREGIT.  See  tit.  Original  IVrit,  and  Proem. 
CLERGYMEN, 
arrest  of.  223. 

proceedings  against.  I059>  ^^* 
CLERK  of  the  Declarations ; 

his  duty,  &c.  313.  ((/). 
CLERK  of  the  Peace, 

cannot  act  as  attorney.  76. 
COGNIZANCE.  See  tit.  RepUvin. 
COGNOVIT  ACTIONEM, 
what.  58;,  6. 

need  not  be  stamped.  ^^^*  (c)»  / 

before  or  after  plea.  585. 

relictd  veryUatione,  Id, 
objects  of.  Id. 

when  and  how  made  :  Id.  586. 
upon  terms.  586. 
withdrawing  plea.  Td, 
of  the  whole,  or  part  of  cause  of  action :  Id. 

proceedings  on  each.  Id. 
waiver  of  irregularity.  248.  587.  591. 
when  it  operates  as  a  discharge  of  bail.  284,  J.  i  io6. 
when  not.  Id. 
discharges  sheriff .  306. 

not  dijichareed  by  defendant's  bankruptcy  and  certificate.  587. 
costs  ooy  after  argument  of  special  case,  and  new  trial  ordered,  912* 
no  bar  to  writ  of  error,  unless  so  expressed.'  ii58« 
COLOUR,  in  pleading  ;  692, 
implied.  Id, 
express.  Id. 

want  of,  aided  by  statute  of  jeofails.  946. 
COMMISSION  of  Bankrupt.  See  tit.  ^tfiiiny^^. 

rebellion,  in  Exchequer,  82. 
for  taking  affidayits ; 

•tamp  duty  on.  182.  (i). 
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MISSION  for  talcing  recognizances  of  bail ;  253. 

stamp  duty  on.  Id,  (f). 
to  examine  witnesses  abroad.  853,  &c. 

ground  extent,  for  simple  contract  debts.  10779  8* 
MISSIONERS  of  Bankrupt    See  tit.  Bankrufit. 

lottery.  626. 

stamp  office.  67*  505.  620* 
for  auditmg  public  accounts,  5cc  ; 

bringing  witnesses  before,  when  in  custody.  850,  Ji 
taking  affidavits.  182,  3.  247.   517.  9199  20« 
recognizances  of  bail ;  ajj,  &c. 

bail  book  of.  363. 
affidavit  swore  before,  how  entitled.  517% 
under  inclosure  acts,  &c.  864.  8869  7. 
MITMENT,  280.  303,  &c. 
Qtryof.  364. 
ridence  of.  348. 
MITTITUR  PIECE,  364,  5. 
ling  and  entering.  364. 

)t  necessary,  on  commitment  under  Habeas  Corpus.  Id,  36  (• 
VION, 

ght  of,  how  stated.  453,  4. 
stification  under  right  of.  684. 
VIONERS, 

rowry  or  cognizance  by.  683. 
eas  in  bar  by.  684. 
VION  PLEAS. 

risdiction  of,  in  personal  actions.  36. 
ficers  of.  38,  &c. 

eans  of  commencing  actions  in.  81,  2«  , 

ror  from.   1162. 

to,  lies  not  from  inferior  courts.  Id. 
^ON  PLEAS  at  LANCASTER, 
te  of  original  writ  in.  100. 
moval  of  causes  into.  403.  1227,  8* 

recognizance  on.  Id, 
rection  of  writ  of  error  to.  1168. 
ise  judgment  in.   1227,  8. 
ION  RECOVERY.     See  tit.  Recoverjf. 
ION  ROLLS,  in  C.  P.  779,80. 

Exchequer.  780. 
»ERUIT  ad  dim, 
?a  of;  301* 

striking  recognizance  of  bail  off  the  file  on.  308. 
may  be  delivered.  714. 
need  not  be  signed,  in  K.  B.  Id, 

C  P.  /rf.  715. 
ue  on,  by  whom  made  up.  763,  4^ 
OSITION, 

ed  of,  when  sufficient  or  not  to  avoid  bankrupt's  certificate*  1123,  4. 
'OUNDING  penal  Actions:  581. 
what  cases  allowed.  Id, 
what  not.  582. 

asent  of  crown,  when  necessary.  Id, 
)tion  and  rule  for,  when  and  how  made,  in  K.  B.  C04«  582* 

C.P,  Id. 
xeedings  thereon.  {83. 
Its  on.  5d2t  3. 

4  S  2 
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COM  I  OUNDING  penal  Actions : 
composition  money ; 

king*  8  part  of^  to  whom  paid.  583* 
on  informations.  Id.  $84. 
atuchmentfor  non-pajrment  of.  583.    Addenda 
order  for,  conclusive.  584. 
COMPULSIVE  Clauses,  in  Lords' act.  384,  &c. 
CONCILIUM.  See  tit.  Dmurrewi,  and  Error. 
CONCLUSION  to  Declaration,    See  tit.  Declaration. 
CONCORD, 

of  fine  supplied.  748, 9. 
CONDITIONS,  precedent;  442,  &c. 

plea  of  non-performance  of.  681. 
subsequent.  442,  3. 
CONFESSION, 

of  lease  and  entry  only,  in  ejectment.  508. 
judgments  by.  See  tit.  Judgment*. 
and  avoidance.     See  tit.  Pleat  and  Pleading. 
without  avoidance.  942* 
CONSENT, 

rules  by.  502. 
CONSIDERATION, 

express  or  implied.  440,  41. 
executed  or  executory.  440. 
when  good.  44?. 
CONSOLIDATION, 

of  actions,  in  general.  64^,  6. 

on  policies  of  insurance.     See  tit.  PoPuy  of  Insurance. 
motion  and  rule  for,  in  K.  B.  507.  645. 
judge's  order  lor,  in  C.  P.  646. 
informations  in  nature  of  quo  warranto.  64c. 
CONSOLIDATION  RULE.     See  tit.  PoRcy  of  Iniurance. 
CONSTABLES  and  HEADBOROUGHS, 
actions  against ;  31,  &c. 
limitation  of.  21. 
venue  in.  435. 
pleas  in.  691. 
demand  of  copy  of  warrant  from.  31,  &c. 
costs  in  action  against.     See  tit.  Costs. 
attomies  not  liable  to  be  chosen.  73. 
CONSUL, 

not  privileged  from  arrest.   197. 
CONSULTATION,  wiit  of, 

in  prohibition^  for  not  verifying  suggestion  in  six  months.  077. 
CONTEMPT,  ^'^ 

proceedings  on  attachment  for.  497,  &c. 
C  ONTE  M  PTUOUS  Words.     See  tit.  jfttachment. 
CONTINGENT  Damages.     See  tit.  Damages. 
CONTINUANCE, 

cafiias  by,  in  C.  P.  See  tit.  Process, 
ofprocess;  162,  3,4,  719. 
before  declaration.  719,  20. 
after  declaration,  and  before  issue.  Id. 

issue,  and  before  verdict.  Id*  956,  7. 
verdict  or  demurrer.  719. 
judgment  by  default.  Id* 
in  error.  12 11. 
entry  of ;  162,3,4.11x5,16. 

may  be  made  at  any  time.  779,  but  see  t  X93« 
fertiofari  for,  how  directed.  1203.  (1), 
want  of,  when  aided  or  cured    719. 
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NTINUANCE, 
of  process ; 

may  be  added,  after  judgment  in  penal  action.  720. 
of  notice  of  inquiry.     See  tit.  Inquiry » 

trial .     See  tit.  Trtah . 
pleading  after  last.     See  tit.  Pleas  and  Pleading. 
KTRACTS, 
in  writing.  439. 

by  deed,  under  seal.  Id, 

agreement,  without  seal.  Id. 
by  parol.  Id. 

express  or  implied.  2,  3,  4.  439,  40. 
present  or  future.  440. 
actions  upon ;  i ,  &c. 

by  and  against  whom  brought.  7,8. 
limitation  of.  i  c,  i6. 
how  stated  in  declaration.  439,  40. 
special,  admitted  by  bringing  money  into  court.  6cy,  8* 
INTRIBUTION, 

action  for.  917.  (^) 
>NTUMACE  CAPIENDO, 
writ  of.  37^.  (a). 

>nveyancers, 

stamp  duty  on  certificates  of.  6c,  6. 
3NVICTI0N, 
plea  of  former.  68  x* 

damages  and  costs  in  actions  against  justices,  after  quashiog.  9139  14.  1004. 
new  trial  after.  930. 933. 
ONVOCATION,  Members  of.  200. 
ONUSANCE, 
what.  665. 

in  what  cases  it  may  be  claimed.  Id.  666. 
by  whom.  666. 
at  what  time.  477.  666,  &c. 
how  claimed.  668,  9. 
proceedings  after.  411,12. 
DPY  of  Causes.  308. 

process.     See  tit.  Process. 
declaration.     See  tit.  Declaration* 
deeds,  &c.on  oyer,  613. 

for  the  purpose  of  stamping  them.  50  j.  620. 
if  there  be  only  one  part,  619. 
written  instruments ;  6 1 8. 

in  what  cases  formerly  demandable.  Id. 
at  present :  Id. 

when  defendant  is  in  nature  of  trustee,  619. 
generally.  6 18,  19, 20, 
in  policy  causes.  626. 
what  a  sufficient  compliance  with  the  order  to  produce  them.  Id. 
record  of  acquittal.  626. 
3PYHOLD  Title,  how  stated  in  pleading.  ^^i.{f). 

tenant,  rule  for  his  inspecting  court  rolls*  503.  Id,  (i),  627. 
lands^  not  bound  by  judgment.  961. 

within  register  acts.  970,  71. 
extendible  on  elegit.  1073* 
3PYHOLDERS, 

custom  or  prescription  by.  for  common,  &c«  4Ct.  ie). 
3RONER.  835. 
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CORPORATION, 

must  be  sued  by  original.  25.  35*  8i.  96.  io8t  147. 
process  against*  xxg* 

must  appear  by  attorney.  83.  103.  Addend. 
note  ot  appearance  for.  119.  (i), 
not  entitled  to  essoin.  103. 
members  of,  not  subject  to  arrest,  a  00. 
beginning  of  declaration  againsL  119.  (ij. 
seisin  of,  how  stated  in  pleading.  451.  (b). 
claim  ofy  by  custom  or  prescription.  452.  (e). 
inspecung  books  of.  627* 
note  by,  on  lords'  act.  383. 
COSINAUEy  damages  on  writ  of.  910. 
COSTS, 
what : 

parcel  of  the  damages.  973.  ^d). 
as  between  ykar/y  zxkd  partes 
de  incretnento^  origin  of.  973. 
in  abatement ; 

on  issue  in  fact.  679. 

law.  Id,  1017. 
cauetur  biliaf  wi breve,  725. 
in  scire  facias.  1 1 54,  5. 
interlocutory;  973. 

payable  by  attomies,  for  improper  conduct.  78. 
on  writs  of  ^///r/n^ax.  1059  6,  7.  1x6,  17. 
r^Tcrsing  outlawry.  144,5* 
discharging  married  women.  202. 
soldiers.  208. 
insolvent  debtors.  216. 
Stat  43  Geo.  III.  c.  46.  §  2.  232,  3. 
staying  or  setting  aside  proceedings  on  bail*bond.  276., 29 3 

rendering  principal,  by  bail  above.  27c.  282. 

setting  aside  attachment  against  sheriff,  after  render.  303. 

motions:  513.  527,  &:c. 

when  rule  is  made  absolute.  Id, 
discharged.  528. 
setting  aside  proceedings,  for  irregularity.  541. 
staying  proceedings ;  id,  5^3.  1J09. 
in  debt  on  recognizance.  £63. 
ejectment,  for  non-payment  of  rent.  566. 
by  mortgagee.  ^Gy^  8. 
striking  out  superfluous  counts,  &c.  647. 
bringing  money  into  court.  646,  7.  658,  Ac.  665. 
amendments;  752,  &c. 

of  writs  of  error,  x  191. 
after  error.  762.  X205, 6. 
reference  to  arbitration.  See  tit.  jirbitration. 
remanei.  81 6.  fcj,  877. 
withdrawing  juror.'  660.  900. 

applying  for  costs,  on  stat.  43  Gee.  III.  c.  46.  §  3,  lojn, 
quashing  writs  of  scire  facias  f  in  C.  P.   i  X42. 

error.  1192,  3. 
suing  out  original  writ,  after  error.  1205,6. 
of  writ,  &c.  deposit  to  answer.  33X,  2. 
opposing  bail,  in  K.B.  270. 

C.  P.  Id. 
declaration,  when  allowed  00  staying  proceediogt,  46;. 
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TS. 

interlocutory; 
of  tereral  counts^  whereplaintifF succeeds  on  one  of  them«  938. 1005,  ^«  ioo8. 
pleas  of  justincatioD.  10069  ;,  8. 
issues,  on  inclosure  act.  10089  9* 
double  pleadin?.  707,  &c. 
petitiomnff  creditor  for  commission.  32192. 
proTiDg  his  debt,  &c.  after  notice.  699. 
application  for  judgment  as  in  case  of  nonsuit,  in  C.  P.  82^9  6. 
•pedal  jury.  839,  40. 
witnesses;  848.  85697. 

examining  on  interrogatories.  8  J  j. 
arbitrators.  8769  7* 

trials  at  bar,  when  plaintiff  is  poor.  80 {9  69  7. 
bill  of  exceptions.  904. 
new  trials  ;  936,  &c. 

in  Common  Pleas.  937. 
after  special  case.  92 1,  2. 
how  to  proceed  for  non-payment  of.  938. 
repleader.  943. 
for  not  declaring,  after  reversal  of  oudawry^  in  C.  P.  425,  6. 
proceeding  to  trial; 

generally,  ^oi,  2.  8x69  x7« 
in  King's  Bench.  8169  17. 
Common  Pleas.  Id. 
criminal  cases.  8x6. 
quo  warranto*  817. 
hy  proviso.  820. 
executing  inauiry  :  501 9  2.  6099  10. 
motion  for.  6io. . 

nal,  975* 
for  plaintiff; 

at  common  law.  Id. 

by  statute  of  Gloucester.  Id.  974. 

where  double  or  treble  damages  are  gifen9  or  a  certain  funaby^  by  8ub« 

sequent  statute.  974,  r. 
where  tingle  damages  are  given,  by  subsequent  statute.  975. 
restninedy  by  43  EMz.  c.  6.  9839  4. 

21  Jac.  I.  c.  16.  in  actions  for  words.  953,  4. 

22  &  23  CarAL  c.  9.  in  trespass.  944,  &c. 
13  Geo.  III.  c.  51.  in  Wales.  10029  3* 

28  Geo.  III.  c.  37*  ^  24*  in  actions  against  officer!  of 

customs  or  excise.  9129  13. 100394.  1074. 
43  Geo.  III.  c.  46.  §  4.  in  debt  on  judgment.  1004. 

c.  X41.  in  acuons  ^gauin  juttica,  9139  14. 

1004,5. 

court  of  request  acts, 

6>x  London.  9849  &c. 
SofUhwark.  989,  &c. 
Westminster.  Id. 
Tower  hamUts  Id. 
Birmingham^  989. 
Manchester*  Id. 
Bath.  Id. 
exceptions  out  of.  9899  &c. 
When  and  how  taken  advantage  of.  9921  3. 
on  reference  to  arbitration.  875. 
exteadedy  by  4  &  j  W.&cM.  c'  23.  looi. 
8  &  9  W.IU.  c.  II.  Id.  1002. 
in  inferior  courts :  3 169 1 7.  xooo. 
on  removal  by  habeas  corpus,  413 . 
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COSTS, 
final; 

for  defendant ; 
at  common  law.  973.  loio. 
by  9tAtatc  o£  Marleierge.  ioio« 
on  nonsuit,  or  Terdict:  loii.  loic.  - 

when  proveable  under  commission.  2  i-i. 
judgment  as  in  case  of  nonsuit.  820, 21.  877.  xoi3« 
discontinuance.  7209  2i)a.  1015.  1024. 
nolle  prosequi.  722,394.  10159  16. 
nonpros;  419.473-  1013,  14,   1$. 

in  error.  1190.  1199,  1200,  I20t.  12221  3. 
demurrer.  701^2.  708,9.  978.  1007,8.  1016,  17. 
FFir/rA  Judicature  act.*  1002,  3. 
where  plaintiff  does  not  recover  the  sum  sworn  to,  &c.  $07.  101$,  16, 

judgment  for  plaintiff  is  reversed  on  error,  iax7« 
where  there  are  several  defendants.  1020. 
in  actions  real :  974. 

writ  of  right;  827. 

of  ward.  loxo. 
mixed: 
dower  Wide  ruhil habet*  ^y  ^. 
ejectment :  Id. 

for  plaintiff ;  Id^ 

on  verdict  and  judgment  against  tenant.  1025. 
nonsuit,  for  not  coifessbg  Iomc,  &€•  Id.  i<n6» 
for  defendant ;  loi^. 

on  nonsuit,  upon  the  meriu.  2026* 

verdict  ana  judgment  against  pbdodff,  /d» 
against  several  defendants  ;  1020. 

where  one  or  more  are  acquitted,  loai. 
quari  mpetBi.  975. 

waste.  974* 
penosalt 

upon  contracts; 

account.  loii. 

atsumhtU:  974.  984,  5*  995*  10  ic. 

on  teigned  issues.    1021,  2.  AddduL 
covenant.  974.  995.  loii, 
debt; 
for  plaintiff :  974. 
on  bond.  10 18. 

judgment.  50 j.  1004. 
for  rent.  090. 

penalties  ;  974,  5.   1019.  1022,  3. 
on  game  laws.  1022. 
for  not  'settin|r  out  tithes.  974.  9769  7, 
on  compoundmgthem.  582,  3. 
for  defendant :  1002,3.  loii. 

on  court  of  conscience  aas.  875.  984,  &c.  080,  qo» 
not  within  stat.  22  &  23  Car.  II.  c.  9.  994,  e. 
tnrefaaat  / 
on  Stat,  of  Glowceeier.  974.  fgj.  ii54, 

8  &  9  W.  1II.C.  11.976.  IXS9.   1154, 
cases  not  within  the  latter  ttatvte.  x  i  c  r. 
in  error.  1198. 
for  wrongs: 

case;  974.  984.  1002.  loii.  zo2k 
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COSTS, 

final; 

in  actions  personal : 
for  wrongs : 

for  crim.  con.  6.  {aj.  708, 

defamation.  993,  4.  xoor,  3. 
in  trover.  976.  995.  1006.  loia.  1021.  1024. 
detinue.  10  ix. 

respecting  distresses.  974.   101 1.  1023. 
replevin ; 

for  plaintiflf.  976. 

defendant.  10 10^  11.  ^ 

of  double  pleading.  709. 
against  several  defendants.  1020,  2i. 
trespass;  944,  &c. 

and  assault.  944,  $•    998.  102  i. 

battery.  976.  984.  994.  998.  1003,  4. 
false  imprisonment.  984.  995.  1021. 
for  plaintiff;  976.  994,  &c. 
how  restrained.  994. 
against  inferior  tradesmen,  &c.   xooi. 
when  wilful  or  malicious.  990.  1001,  2. 
on  several  counts.  1005^  ^c* 
for  defendant ; 
on  ^  R.  IL  loii. 

^ir/rA  judicature  act.   1002,  3. 
of  double  pleading.  707,  Ac, 
on  new  assignment.  1000. 
against  several  defendants.  1020,  &c.  1027. 

on  joint  plea  of  not  guilty,  where  one  defendant  is 

acquitted.  I02i« 
not  allowed,  unless  plaintiff  is  entitled  to  judgment  on  the  whole 

record.  1009,  10. 
in  arrest  of  judgment.  1020,  21. 
error;  10  lo.  12189  19. 
for  plaintiff  in  original  action  :  12 18,  19. 

on  affirming  judgment  in  House  of  Lords.  1222. 
double.  Id» 
defendant.  J(/.  1223. 
not  allowed  on  reversal.  1223. 
false  judgment.   1228. 
prohibition.  974.  978. 
wMndamus,  974*  979*  &c. 
quo  warranto*  817.  974.  979.  981,  2,  3. 
an  actions  by  paupers.  89* 

against  bail.  274*  282.  292,  3. 
bankrupts.  21I9  12. 
seamen  and  soldiers.  207^  8« 
justices  and  constables,  &c.  913.  1004,  5*  1023. 
officers  of  excise  and  customs.  9x2,  13.  X003,  4.  X023. 
by  or  against  infants.  92.  554,  5. 

baron  and  feme.   1 129. 

executors  and  administrators.    See  tit.  Executors  and 

Adminutratort* 
double  or  treble,  what:  1022,  3. 

when  recoverable  in  prohibition.  9771  8. 

by  plaintiff.  1022. 

defendant.  986,7.  1023,  4. 
how  recovered.  10239  4. 
judgment  for,  how  entered.  1024. 

4  T 
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COSTS. 

final  ; 

suggestions  for.     See  tit.  Suggestlonsm 
certificates  for.     See  tit.  Certificates 
rule  to  be  present  at  taxing,  in  K.  B.  coi    102 C* 

C.  P.  Id. 
after  special  Terdict.  920. 
taxation  of,  on  judgment  by  default ; 

final.  593* 

interlocutory,  in  K.  fi.  610,  11. 

C.  P.  594.  61 1, 
discontinuance.  721,2. 
deniui;|per,  795. 
/f^c/rA  judicature  act.   100293. 
verdict,  &c.  920.  9549  ^,  6.  1022,  3,  4,  5* 

affidavit  of  increased  costs.  1024,  S* 
rule  for  new  trial.  938. 
and  signing  final  judgment,    contemporaneous  acts.  9S4< 
reviewiofi:.  1025. 
setting  off  against  cost',  &c.  330,  31.  1026,  &c. 
judgments  reversed  for.   1216,17. 

demand  of,  when  barred  by  bankrupt's  certificate.  21 1^  1%. 
means  of  i^covering ; 

under  commission  of  bankrupt.  Id, 
by  acdon  or  execution :  1025,  6. 
arrest  not  allowed  for.  180,  8i* 
attachment:  49^,  6.  1026. 

rule  for,  absolute  in  first  instance  ;  496,  7.  1026. 
may  be  moved  for  the  last  day  of  term.  $21,  2.  1026. 
proceeding  in  action  for  non-payment  of.  330.  659.  (b.) 
requiring  security  for.  §54,  &c. 

payment  of,  in  former  action.  558,  9. 
in  equity.  375. 

as  between  aliorneif  and  client.    Sec  tit.  jittornlei, 
COVENANT, 

action  of;  4.  :o.  95,  6.  434.   1002.  (e). 

not  within  statute  of  limitations.  17. 
writ  of,  for  levying  fine,  amendment  in  teste  or  return.  747. 
for  not  levying  fine,  within  stat.  13  Geo.  III.  c.  51.   1002.  (e)m 
arrest  in.  172,  3. 
process  in.  103,  &c. 
declaration  in.  438. 

staying  proceedings,  on  payment  of  what  is  due.  562. 
assessing  damages,  without  writ  of  inquiry  :  596,  &c. 

when  not  allowed.  ^98*  9. 
particulars  of  demand  in.  621,  2. 
changing  venue  in.  633. 
bringing  money  into  court.  650,  51.  653. 
pleas  in  ;  see  tit.  Pleat  and  Pleading* 

when  to  be  delivered.  713. 
notice  of  set  off  cannot  be  given  in,  with  non  est  factum,   jfddead. 
issues  in,  by  whom  made  up.  763,  4. 
damages  in  action  on  charter-party.  9x1. 

in,  when  some  defendants  are  acquitted.  916. 
judgment  in.  955. 
costs  in.  See  tit.  Coetu 
execution  in.  1030. 

scire  facias  in»  for  damages  arising  after  judgment.  1 1 12*  x  X20t 
interest  on  affirmaace  in  Exchequer  chamber.  Addctid. 
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i^ENANTS,  ^ 

dependent  or  independent.  443,  4. 
to  be  performed  at  same  time.  443. 
debt  on  bond  for  performance  of; 

assessing  damages  in.  c^gg^  Sec,  xi22> 
bail  in  error  in.    1177,  8. 
^ERTURE, 

plea  of,  in  abatement.  671,  678. 
bar.  680. 

debt  on  bond.  688.  691. 
may  be  giren  in  evidence  on  general  issue,  in  assumfint.  685, 
when  pleadable  after  the  last  continuance.  891.  893. 

assignable  for  error,  ii6u   1201.  • 

costs  on  plea  of.  1 129. 
JNSEL, 

signature  of  pleas,  &c.  by.  677.  713,   14.  738,  9.  743.  798. 
rules  granted  on  signature  of.  502,  3. 
on  motions ; 

how  heard  on.  53  r,  2. 
moving  for  argument.  533. 
inquiry,  attending  by.  609. 
ttial; 
brief  for.  890. 
withdrawing  record.  894, 
how  heard  on.   ^598,  9. 
effect  of  objections  taken  by,  at  trial.  931. 
when  not  allowed  to  go  into  new  case.  Addendm 
INTER  AFFIDAVIT ; 
when  received,  oh  arrest.  195. 
INTER M  AND,  oF  notice  of  trial.     See  tit.  TnaU. 

inquiry.     See  tit.  Inquiry. 
INTS  ;     See  tit.  Declaration. 
in  real  actions,   amendment  of.   746. 
pleas  in  abatement  of.     See  tit.  Pleas  and  Pleading. 
or  matter  superfluous,  striking  out.   $07.  647,  &c. 
bad  or  inconsistent,  how  cured  after  general  verdict*  913. 
costs  of  several,  where  plaintiff  succeeds  on  one.    1005,    &c« 

difference  between  K.  B.  and  C.  P.  abolished,  lOOCf  6. 
TNTY COURT.  52,3.  66.  541,  2.  683. 
fNTY  PALATINE.     See  tit.  Common  Pleas  at  Lancaster. 
mornies  of,  excepted  out  of  stat.  22  Geo.  II.  c,  46.  53. 
ntachment  on  j£////Vf>/ in,  not  within  stat.  51  Geo.  Ill  c.  124.  iii« 
process  into;  /</.  154,  5. 
direction  of.   154. 
service  of.  169,  70. 
arrest  on  ; 

for  what  sum.   171. 
by  what  authority,  219. 
bail-bond  on.  Jd. 
attachment  or  distringas  in,  for  not  returning  Writ,  &c,  303. 
itamp-duty  on  afHdavits  in.  520. 
iherifFs  of,  amenable  to  the  court  for  contempts.  303. 
:hanging  venue.  637. 
pleading  to  the  jurisdiction.  664. 
mittimus  io.  637.  771,  2. 
xial  at  bar.  80^,  6. 
jodgments.  966.  (c). 
costs.  983.  994. 
secationin.  398 

4  T  2 
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COUNTY  PALATINE, 

error  from  :    1x63. 
bailin.    11 76,   7. 
alledging  diminution  in.  xiQQ* 
COURTS, 

euperior  or  inferior ; 
justific^ition  under  process  of.  684« 
COUR  r  B  s  RON, 

avowry  or  cognizance  on  judgment  of.  683. 
COURT  MARTIAL, 

witnesses  on ;  , 

privilege  of  from  arrest.  205. 
habeas  corfiut  for  attendance  of.  8^1. 
attichment  against,  for  non-attendance.  849t 
COURT  for  relef  of  INSOLVENT  DEBTORS  3ot. 
COURT  of  Ri .QUESTS, 
acts  relating  to ; 

for  London  :  9S4,  &c. 

distinctions  on.  987,  &c« 
Southward f  &C.  988,  9,  &c. 

clause  respecting  balances  under^<v^  pounds.  989. 
IVeslminster,  &c.  Id, 
Midt/iestx,  Id, 
Tower  ham'eU.  Id, 
Birm'mgham.  Id, 
Manchtiter.  Id. 
Bath^  Sec,  Id. 
attornies  not  in  in  general  subject  to.  73. 

plaintiffs,  not  within  stat.  39  &  40  Geo.  IIL  c.  civ.  (  ic 

cases  not  within  the  last-mentioned  statute.  98 7»  8. 
mode  of  taking  advantage  of.  5419  2.  992 »  3. 
pleas  of  68 1 . 
costs  on.  See  tit.  Costs, 
COURT  ROLLS;  See  tit.  Insfiecting  Booh,  &c. 

motion  to  inspect  and  take  copies  of.   t^o}.  Id.  (k), 
rule  for  inspecting,  in  C.  P.  503.  (k), 
CRIMINAL  CASES, 

reading  affidavits,  and  hearing  counsel  on.  533. 
not  within  the  statute  of  amendments.  759. 
costs  for  not  proceeding  to  trial  in.  816,  17. 
CRIMINAL  CONVERSATION, 
action  for;  6. 

declaration  in.  451. 
changing  venue  in.  633. 
trial  at  bar  in«  805. 
costs  in.  See  tit.  Coslt. 
CROWN.  See  tit.  King. 
CROWN  ROLLS.  778. 
CURSITORS,  97. 

excepredoutof  Stat.  22.Geo.  II.  c.  46.  52* 
CUSTOM,  VI  hat.  4$2. 
CUSTOM  HOUSE  BOOKS,  inspecting.  626. 
CUSTOMS, 

avowry  or  cognizance  for.  683. 
CUSTOMS  and  BYE  LAWS, 

when  and  how  discussed,  on  remeval  by  habeas  corhui^  Uc^  4oo«  \o» 
CUSTOMS  and  EXCISE, 

acjtions  relating  to,  by  whom  brought.  545,  6. 
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USTOMS  and  EXCISE, 
actions  ag^nst  ofEcers  of; 
limitation  of.  21,  2. 
notice  of.  289  &c. 
where  laid.  435. 

bringing  money  into  court  in.  6^2 1  3* 
damans  in.  91?,  13. 
costs  in.     See  tit.  Co///. 
*  indictroenty  or  prosecution,  against  ofEcers  ol;  912, 13* 

fine  on.  Id, 
USTOMS  and  PRESCRIPTIONS.  452.  (ej. 
USTOS  BREVIUM, 

office  and  business  of,  in  K.  B.  38.   1203.  1206. 

C.  P.  469  7.  1190.  1203.  1206. 
fees  anciently  payable  to,  in  C  P.  47.  (c)^ 

DAMAGE  FEASANT, 

ayowry  or  recognizance  for  ;  683. 
pleas  in  bar  to.  684. 
)AMAGES, 
what.  910. 

costs  parcel  of.  973.  (d). 
how  laid,  in  actions  upon  contract.  448. 
trespass.  449. 
case:  45c. 

general.  Id.  456* 
special.  Id. 
arrest  for,  after  bankruptcy.  21 1»  I2» 
general,  arrest  not  allowed  for.  x  73, 4- 
cannot  be  brought  into  court.  65 1»  2. 
set  off.  694. 
award  of  jury  process  for  assessing.  770,  71* 
on  verdict  for  plaintiff.  809,  i  o. 

defendant  in  replerin.  Id. 
noDsuit  in  replevin.  910. 
in  actions  real.  Id. 

mixed :  Id, 

ejectment,  &c.  Id. 
dower.  911. 
waste.  Id. 

quare  imfudit^  &c.  Id. 
personal :  910. 
assessing,  generally.  911. 
on  notes  and  bills,  &c.  $97,  8.  911. 

notice  must  h«  given  of  appointment  for,  in  C.  P.  597,  8, 
8&9W.III.  c.  ji.  J  6    1133.  1152,3. 

J  8.  599,  &c.  911.  1122. 
demurrer  to  evidence.  603,4.  906. 
in  action  for  mesne  profits.  $58.  (dj, 
on  charter-party.  911. 
debt  on  award.  912. 
irover  for  bill  of  exchange.  Id, 
tresfuust  when  aggravated  by  a  false  charge.  456.  912. 
nominal.  911. 

when  recoverable  beyond  the  penalty.  Id. 
fixed  or  arbitrary.  Id*  f^\%. 
against  officers  of  customs  or  exase.  919,  13. 

justices  of  peace,  after  conviction  quashfd.  91 3^  14. 
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DAMAGES, 

io  actions  personal ; 
single.  914. 

double  or  treble*  Id.  974,  9769  7. 
excessive,  or  too  small.  611.931,2. 
intire:  914,  i^. 

how  rectified,  on  bad  or  inconsistent  counts.  9 1 5. 
several:  /j/.  917,  i8. 

in  penal  action,  on  bad  count.  915. 
where  there  is  judgment  by  default  or  demurrer  to  part,  add  istue  on  other 

part.  770,71.915,16. 
contingentt  723*  771.910.  916,  17. 

where  some  defendants  let  judgment  go  by  default,  or  demur,  and  others 

plead  to  issue :  9 1 5i  &c. 
when  the  latter  are  acquitted.  916. 
where  defendants  sever,  or  join  in  pleading.  917,  18. 
omission  of  finding,  when  supplied  by  inquiry.  918* 
higher  than  laid  in  declaration,  error.  Id,  (c). 
remittitur  of  part ;  918. 

in  fienal  action ,  after  error.  971. 
increased,  in  action  for  mayhem.  918. 
verdict  security  for,  on  new  trial.  932, 
in  scire  factasn     See  tit.  Scire  Facias, 
erroi'.     See  tit.  Error. 
on  traversing  return  to  mandamus,  980. 
judgment  for,  with  plaintiff's  assent,  without  inquisition.  599. 
reversed.  12 16,  17^ 
DARREIN  PRESENTMENT ; 

damages  on  writ  of.  911. 
DAY  BOOK, 

at  judgment  office,  not  evidence  of  judgment.  58^* 
DAY  of  retoma  brevium,  lOO. 
DAY  RULES,  373. 
form  of.  Id,  (k). 
when  and  how  obtained.  Id,  374. 
petition  for.  373.  ( i  ) . 
effect  of.  374. 
DEATH, 

outlawry  after,  in  C.  P.  133,  4.  143. 
determines  outlawry.  145. 

of  one  defendant,  effect  of,  after  outlawry  of  another.  1133,4. 
reversing  outlawry  on.   145,6. 
pleading  in  Exchequer.   146. 

warrantof  attorney  in  general  countermanded  by.  576. 
when  judgment  may  be  entered  after.  Id.  577.  957.  966. 
plea  of,  in  abatement.  669,  70. 

in  what  cases  an  abatement  of  the  suit.  957,  &c.  1 1 32,  &c. 
execution  after,  of  ^(fW /^ifitf/.   1038. 

of  plaintiff,  in  general  no  cause  for  prisoner's  discharge:  331.  367, 
when  otherwise.  331. 

no  objection  to  defendant's  discharge,  on  lords'  act.  3  76. 
rule  after,  to  compute  principal  and  interest  on  bill.  597. 
after  interlocutory,  and  before  final  judgment,  abates  action  for  libel. 

1 1 34. 

prisoner,  in  execuiiot),  remedy  afler.  1 068 . 

scire  facias  Siher.  1105.  ^^OQ-  1132,  &c, 
of  testator,  when  it  need  not  be  averred  in  scire  facias,  1 138. 
principal,  before  return  of  ca.  sa*  in  what  tases  pleadable.  1 1  j  i  • 
prties,  effect  of,  in  bringing  money  itito  coUrt.  657.  662« 
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EATH, 

of  parties,  when  assignable  for  error*   1 1 6 1 .  1 20 1 . 

how  assigned.   1201. 
when  it  abates  writ  of  error.  1  lot,  4. 
EBT, 

action  of;  9,  10. 

on  simple  contracts.  4.  105$. 
specialties.  4. 
records.  Id. 
for  use  and  occupation)  not  local.  433, 
founded  In  maleficio*  4. 
limitation  of.  15,  16. 
original  writ  in.  93. 
process  in.   103.  124. 
arrest  in.  124.  172.  1741516. 
outlawry  in.  129* 
declaration  in  :  4389  9. 
Tcnuein.  433i4>  C* 
particulars  of  demand  in.  620. 
pleas  in.     See  tit.  Pleas  and  Pleading* 
OD  bond ; 

limitation  in  actions  of.   i  q,  &c. 

declaring  in,  when  entered  into  by  a  wrong  name.  460. 

staying  proceedings  in    563,  &c. 

changing yenue  in.  632*  3*635. 

pleadings  in.   733,  4. 

for  performance  of  covenants ; 

proceedings  in,  under  stat,  8  &  o  IT.  III.  c»  1 1.  (  8«  c69f  &c. 

suggestion  of  breaches,  aner  judgment  by  default,  &c.  c6o, 

Ac.  601,  2. 

inquiry,  writ  of;  569,  &c. 

execution  of:  60a • 
evidence  on.  Id. 
assigning  breaches  in  declaration^  or  replication*  729^  &c. 
assessing  daroagca,  on  trial  or  inquiry.  598)  Skc*  911. 
judgment.  601,  2. 
icire  facias.  1122. 
error,  bail  in.   117  7,  &c. 
on  judgment; 

for  less  than^v^  pounds.  987. 

residue,  after  part  levied  on  Jt,  fa,  1056. 
actions  of; 

limitation  in.  20. 
arrest  in.     See  tit.  Arrest. 
staying  proceedings  in,  pending  error.  550.  1 1 7a. 
assessing  damages  in.  599. 
DO  waiver  of  lien  created  by  it.  961.  (tf). 
suggesting  J^a//izv//.  1127. 
bau  in  error  in.  1 1 79. 
reversal  of  judgment  in.   12 16. 
costs  in.  505. 
on  recognizance; 

of  bail:  278.  ii09,&c. 

when  it  may  be  commenced,  1 108. 

staying  proceedings  in,  pending  error*  5529  3. 

after  render.  563. 
bail  in  error  in,  1 1 79. 
ia  nature  of  statute  staplct  21029  3* 
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DEBT, 

oa  penal  statutes; 

when  brooght  in  the  superior  courts.  $43*  i.. 
at  the  assizes.  Id, 
under  40/.  staying  proceedings  in  action  for.  541,  2. 
and  costs,  staying  proceedings  on  payment  of.  ^6: ,  kc. 
for  rent,  &c.  staying  proceedings  in.  $62. 
bringing  money  intoxourt  in.  65 1. 
error  in.  11 76. 
on  promissory  note,  &c.; 

bail  in  error  in.  1 1 79. 
judgment  in.  95  j. 
damages  in.     See  tit.  Damages » 
costs  m.     See  tit.  CosU. 
DEBTORS, 

in  execution  for  small  debts,  when  and  how  relieved.  38a»  go,  oi. 
DEBTS, 

plea  of  retainer  to  satisfy.  682* 
due  to  king's  debtor  ; 

proceedings  for  recovery  of.  1 07  7,  8, 9. 
may  be  found  to  the  third  degree.  1078. 
not  bound  by  teste  of  extent.  ro8o. 
DECEIT,  action  for ;  6. 450. 

breach  in.  448. 
DECLARATION, 

what.  420.  428.  (k). 
in  ordinary  cases :  420. 

when  to  declare.  421. 
in  chief :  420^  &c« 

for  what  cause  of  action.  349,  461. 
in  King's  Bench  i 

time  to  declare,  by  bill.  421, 2*  424,  j. 

original.  422,  &c. 
further  time.  426. 

motion  for  plaintiff  to  declare  peremptorily.  Id.  502. 
rule  to  declare,  not  necessary.  471, 
in  Common  Pleas ; 

time  to  declare.  422,  &c« 
further  time:  426. 
rule  for.  Jd,  501. 
non  pros  after.  426,  7. 
rule  to  declare ;  423,  4,  5,  6.  471,  2. 
peremptorily.  {o6. 
m  replevin.  500. 
consequences  of  not  declaring  in  time.  424,  5. 
non  firosm    See  t^'t.  Nonpros* 
^y  the  bye:  420. 

in  King's  Bench,  by  bill.  427. 

original.  Id,  428. 
Common  Pleas.  Id, 
by  attomies,  on  attachment  of  privilege :  31  if  12. 

beginning  of.  311.  (cj, 
against  attomies  :  ^12,  13,  14. 

beginning  of.  lit*  (e). 
peers,  and  members  of  the  House  of  Commons.  1 18. 
sheriffs,  &c.  240.  455. 
prisoiiers,  in  custody  of  sheriff,  &c.  333,  te. 

when  and  how  delivered*  334f  Itc 
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CLARATION, 
against  prisoners  in  custody  of  marshal.  3  $  i » 2. 

warden.  353,  4. 358, 9. 
after  outlawry:  141.  (bj.  425. 
in  joint  action.  425.. 
reversal  of  outlawry.  Id,  426. 
removal  by  certiorari^  or  haheai  cor/uism  411,  la. 
recordari  facias  /oquelam.  4179  i8>  19. 
parts  of; 
title.  4289  9»  30. 
Tenue.     See  tit.  Venue. 
commencement ; 

in  King's  Bench,  by  bill.  438. 

original.  Id. 
Common  Pleas.  43  9. 
in  acdons  upon  contracts :  Id* 
contract.  Id. 
consideration.  440,  41. 
inducement.  442. 
ayerments ; 

what,  and  when  necessary.  Id.  443. 
how  made.  445. 

of  performance  of  conditions  precedent.  444,  j,  &c. 
excuse  for  non-performance.  446. 
facts  necessary  to  ascertain  plaintiff's  demand.  Id. 
request.  Id.  447. 
notice    447. 

existence  of  lives.  443.  (b). 
breach.  448. 
damages.  Idm 
in  actions  for  wrongs : 

injury  complamed  of ; 
immediate.  449. 
consequential.  Id. 
inducement,  in  actions  for  malfeazance :  450,  ji. 

affecting  persons.  Id, 

real  property.  451,  2. 
personal  property.  4J4. 
in*actions  for  nonfeazance.  Id.  4$  5. 
misfeazance;  Id. 

against  carriers.  Id.  652.  (b)^ 
damages,  in  trespass.  449. 
case.  455,  6. 
conclusion:  456,  7. 

pledges.  457. 
qualities  of: 

correspondence  with  process ;  Id. 
as  to  parties.  Id. 

christian  and  surnames.  457,  8,  9. 
character  in  which  they  sue,  or  are  sued.  461* 
cause  of  action.  Id.  462. 
Tenue    157,  8.  283* 
precision  and  brevity.  462,  3. 

against  one  of  several  defendants,  00  bsulable  pro^ets,  imgalar.  4  J7,  8» 
defects  in ; 

how  taken  advantage  of.  463. 
cured.  Id. 
ameadiiieat  of.    See  tit*  Amcndmem. 

4  u 
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DECLARATION, 

copy  of,  by  whom  made,  463. 
stamp  on.  313,  14.  464* 
paying  for.  464*  468,  9. 
dcnyering  or  fiiiagt  absolutely ;  421.  464,  {» 
in  what  cases.  464,  j. 
at  what  time.  62,  3.  464,  j. 
to  or  with  whom,  in  K.  B.  464,  c* 

C.  P.  M. 
filing  or  delivering,  de  bene  esse  ; 
in  what  cases.  465,  &c. 
in  the  King's  Beneh.  465,  6,  7. 
Common  Pleas  :  Id.  Addend. 
in  Joint  action*  467,  8. 
on  process  returnable  the  last  return.  46$,  &c« 
indorsement  on  declaration  so  filed  or  delivered.  469,  70* 
notice  of.     See  tit.  Notice, 
to  plead  to.  489,  90. 
filed^  gooid  only  from  time  of  notice.  468. 
irregoJarity  in  delivery,  filing,  or  notice  of.    See  tit.  Irregidafhy. 
striking  out  superfluous  counts  or  matter  in.  647,  8,  9. 
how  connected  in  ei^dence,  with  writ.  163,  4. 
evidence  of  commencement  of  action.  325,  6. 
in  scire  facias.     See  tit.  Scire  faeias. 
DEDIMUS  POTEST ATEM.  97.  (e).  320. 
DEEDS,  &c. 

roust  be  delivered  up  by  attorney,  on  satisfaction  of  his  lien.  77,  8. 
delivering  up,  on  payment  of  mortgagee  money.  542*  • 
on  o^er; 

how'setout.  4$2.  (d). 
inserting  at  head  of  plea.  617. 
praying  enrolment  of,  in  replication.  Id.  61 8. 
to  lead  uses,  amendment  by.  747^  &c. 
enrolment  of.  780. 
notice  to  produce  :  846,  7,  8. 

evidence  on,  of  execution.  847. ' 
cannot  be  taken  in  execution.  1039. 
JOEFAULT,  See  tit.  Judgments  by  Default. 
Bt  Nisi  Prius  ;  832. 

repleader  not  allowed  after.  944. 
DEFEAZANCE, 

on  warrant  of  attorney ;  570. 
when  necessary.  Id. 
contents  of.  Id. 

want  of,  does  not  vitiate  warrant  of  attorney.  Id.'^^ji. 
how  stated,  in  memorial  of  annuity.  5;ii. 
does  not  require  a  separate  stamp.  CJO. 
DEFECT  of  FENCES, 

plea  in  bar  for,  in  replevin.  683. 
of,  in  treshau.  684* 
DEFENCE, 

when  and  how  made.  674. 
DEMAND, 

for  completing  cause  of  action.  27. 
of  copy  of  warrant ;  3 1>  &c. 
evidence  of  service  of.  34. 
declaration ;  63.  423,  4. 471,  2.  900,  {01. 

not  necessary  in  K.  B.  by  original.  471* 
on  removal  byfioae  or  retorclarif  &c  4x8* 
plea; 
%       what.  492. 

in  what  cases  necessary,  and  to  what  not.  294. 340.  359. 491,  JOP 
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of  j>lea; 

necesaary  after  appearance.  In  C.  P.  though  declarauon  be  not  taken  oat  of 

office*  492. 
to  whom  and  how  given*,  in  that  court.  Id* 
when  and  how  made.  ///.  493. 

may  be  made  at  time  of  delivering  declaration,  in  K.  B.  493  • 
aliur  in  C.  P.  Id. 
at  what  time  judgment  may  be  signed  thereon,  in  K.  B.  Id*  494. 

C«  P.  494* 
\n  scire  facial.  ii47« 
Teplication,  &c.  $00,  501,  710,  739. 
8ujTcjoin4er,  &c.  739. 
money  on  award ;  881. 

by  whom  and  how  made.  Id. 
costs.  69.  816.  (ij*  1026. 
DEMISE, 

entry  under,  how  pleaded.  451.  (5). 
avowry  or  cognizance  under.  683. 
DEMURRER  BOOKS.    See  next  title. 
DEMURRERS, 
what.  740. 
history  of.  74,1- 

to  the  whole,  or  part  of  declaration.  740* 
pleasy  replications,  &c.  478.  740. 
fiuis  aarrem  continuance,  when  to  be  argued*    Addmdm 
general;  740. 

what  may  be  taken  advantage  of  under.  742.  950* 
cannot  be  waived,  in  K*  B.  714.  743. 

withdrawn,  in  C.  P.  after  trial  has  been  lost.  71  {• 
allowed  to  be  withdrawn,  and  general  issue  pleaded,  in  C*  P.  7149  ij* 
making  up  issue  on.  764* 
special;  740. 

to  plea  in  abatement,  unnecessary.  67$.  742* 

Kii  misnomer.  460.  (h). 
for  duplicity.  741- 

striking  out,  and  giving  general  demurrer  71  j*  74'3*. 
rule  to  abide  by.  743. 
arguments  on.  530. 
in  scire  facias*     See  tit.  Scire  Facias. 

error.  12079  &c.  and  see  tit.  Error. 
ihust  be  signed  by  counsel  or  Serjeant.  743* 
filing  or  delivering^  in  C.  P.  Id* 
when  considered  as  issuable  pleas.  488* 
notice  of  inquiry  on,  in  C.  P*  607. 
amendments  after.  755. 
demurrer  books;  763,  4. 
how  concluded.  774. 
by  whom  made  up.  764* 
when  returned :  774»  5* 

aftef  paper  book.  775»  6* 
entering  of  record.  7869  &c. 
by  whom,  and  when  delivered  to  judges^  in  K*  B*  J29.  792^  3. 

C.  P.  530.  793,  4. 
names  of  counsel  or  seijeants  to  be  inserted  in.  7929  3. 
exceptions  to  be  marked  in  margin.  530.  792,  3. 
number  roll  and  day  of  argument  to  be  set  down  on,  in  C.  P.  793a 
paying  for  copies  of*  794. 

4  u  « 
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DEMURRERS, 

proceediDg  to  argumeot  OD  ;  777.  789* 

where  there  are  sereral  iasuesy  in  lav  and  in  fact :  789,  &c 
court  may  postpone  trial  of  issues  in  fact.  790^  91. 
assessing  contingent  damages  on.  910,  917. 
in  King's  Bench : 

cottiilimn;  50293.  789* 

motion  and  rule  for.  7919  2. 
sendee  of  rule»  when  neceiaary  and  when  not«  79s* 
considered  as  a  step  in  the  cause.  IJ^ 
proceedings  on.  See  tit.  Motions. 
entering  cause  for  argument :  792, 
notice  ofy  need  not  be  given.  Id* 
motion  for  judgment.  504.  79a. 
Common  Pleas : 

motion  and  rule  for  condlium.  793. 
drawing  up  and  service,  of  rule.  Idm 
setting  down  cause  for  argument*  530.  79]. 
days  appointed  for  arguing.  Id. 
judgment  on :  See  tit.  Judgments. 

motion  in  arrest  of,  not  allowed  after.  939,  40.  Addmi. 
costs  on.     See  tit.  Cotts. 
to  evidence,  what.  904^ 
how  they  arise.  900. 
after  bringing  money  into  court.  657. 
do  not  apply  to  the  pleadings.  90c. 
not  allowed  in  the  lung's  case,  la* 

where  the  opposite  party  must,  or  may  join  in  demurrer :  U. 
upon  evidence  in  writing.  Idm 
parol  evidence ;  Id. 

of  a  circumstantial  nature :  906. 
construction  of.  Id. 
under  controul  of  court  or  judge :  Id* 

subject  to  appeal.  Id. 
how  taken  and  returned.  Id. 
assessing  damages  on.  603,  4.  906,  7. 
refusal  of,  good  ground  for  bill  of  exceptions.  901.  906. 
DEPARTURE,  in  pleading.  See  tit.  PUas  and  Pleading. 
DEPOSIT, 

of  bank  notes,  on  stat.  38  Geo.  III.  c.  i.  ^  8.  193,  4. 
money  in  sherifPs  hands,  under  stat.  43  Geo.  III.  c.  46.  ^  2.  224*  <] 

paying  it  into  court.  233. 

to  plaintiff.  Id.  50J. 
repaying  it  to  defendant.  232.  {06 • 
bail,  &c.  233. 
DEPOSITIONS  of  Witnesses,  on  Interrogatories ;  852,  &c. 

evidence  of.  854,  5. 
DETINUE, 

action  of;  7.  10.  9$,  6.  328. 

limitation  of.  i^,  i6. 
original  writ  in.  93.  98. 
process  in  ;  103.   124. 

of  outlawry.  128. 
affidavit  to  hold  to  bail  in.  173, 
declaration  in.  438. 

pleas  in.  683.  690.    See  tit.  PUas  and  Pleading, 
protestando  in.  732. 
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riNUE, 

inquiry  of  damages  in.  602,  3. 
evidence  in.  7. 
judgment  in.  9^$. 
costs  in.     See  tit.  Costs. 
execution  in,  xo30* 
7ASTAVIT,  locc.  io6i.  iia;, 
l^ISEE, 
pleas  by.  682. 

judgment  against,  on  stat*  ^  W.Zl  Mm  c*  14.  (166. 
Tm  CLAUSIT  EXTREMUM, 
writ  of,  when  it  lies.  1077, 
:S  DATUS.  423,  719. 
iS  NON.  265. 

.APIDATIONS,  ^ 

money  cannot  be  brought  into  court,  in  action  for*  651^  2^ 
-ATORY  PLEAS.    See  tit.  Pleas  and  Pleading. 
IfNUTlON.    See  tit.  Error. 
LECTION  of  PROCESS.  Sec  tit.  Process. 
iCHARGE, 

pleas  in,  before  breach.  68 1. 
after  l^reach ; 

in  actions  upon  contracts.  Id. 
for  wrongs.  685. 
matters  in,  when  pleaded  or  given  in  evidence.  Id.  686.  689,  93. 
CONTINUANCE, 
of  process.  See  tit.  Continuance, 
plaint  in  county »  no  objection  to  removal  by  recordari^  &c«  417. 
pleading;  278.  368.  718,  19. 

rule  for,  when  and  in  what  case9  allowed,  and  in  what  not.  joi«  720. 
in  Common  Pleas.  Id, 
service  of,  when  not  a  discontinuance.  721. 
without  or  upon  payment  of  costs.  720. 
proceedings  thereon.   721. 

attachment  lies  not,  for  non  payment  of  costs  of.  723* 
arrest  after.   1  76,  7. 

evidence  of,  in  action  for  malicious  arrest.  Addend, 
aided  by  statutes  of  jeofails.  947  • 
cured  by  cippearance  of  party.  Id. 
judgment  on.  955. 
costs  on.     See  tit.  Costs. 
writ  of  error.    119s* 
;COVERY.  618,  19. 

^SEISINS,  double  or  treble  damages  on.  910.  (i), 
ITRESS,  1039.  10C3.  1082. 
for  rent,  may  be  made  through  a  window.  105 1. 
of  goods,  under  fraudulent  execution.  1043. 

outlawry.  1053. 
bankruptcy.  Id. 
goods  under,  cannot  be  taken  in  execution,  1039. 
when  postponed  to  extent.  1082. 
avowry  or  cognizance  on,  iu  replevin,  683. 
justification  on,  in  trespass  :  Id. 
at  common  law.  684. 
by  act  of  parliament.  Id. 
plea  of  former,  for  same  cause.  68  c. 
ITRINGAS, 

by  original ;  See  tit.  Process. 
costs  on.    See  tit.  Costs, 
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5CTMENT, 

motion  for  dispensing  with  personal  senrice.  $o8* 
admitting  landlord  defendant.  Id. 
leave  to  take  out  execution,  after  he  has  £uled«  Id.  I039» 
rule  for  judgment,  inK.B,  cio. 

C.  P.  U. 
consent  rule»  in  K.  B.  508. 

C.  P.  50 L.  508. 
confession  of  lease  and  entry  only.  jo8« 

Btajring  proceedings  in  ;  ^ 

pending  error.  551. 
till  security  be  given  for  costs.  508.  $54,  $,  6. 

payment  of  costs  of  former  action.  508.  558^  9. 
when  vexatious,  or  oppressive,  j  $9. 
for  non-payment  of  rent.  508.  566,  7* 
by  mortgagee.  508.  567,  8. 
•etting  aside  proceedings,  and  letting  in  third  persons  to  defend,  after  judg« 

ment.  592. 
particulars  in.  621,  2. 
pleas  in,  to  the  jurisdiction.  664. 
anle  to  reply  in,  and  nmftrot  for  not  repljring.  717* 
trials  at  bar  in  :  804,  5. 

upon  what  terms.  806,  7. 
Terdict  in,  entering  according  to  judgeV  notes.  924. 
new  trials  in.  928. 
<lamage8in.  910. 
costs  m.     See  tit.  Costs. 
necessary,  after /£r^fV.  i07j. 
note  on  lord's  act.  383. 

execution  in.  See  tit.  Habere  facias  possessionem. 
4cire  facias  in ; 

after  a  year  and  a  day.  1 1 14. 

death  of  nominal  plaintiff  or  defendant.  1 136. 
lessor  of  plaintiff .  Id*  1137. 
real  defendant.  xi37« 
bail  in  error  in ;  1180,  8i. 

in  what  sum  they  must  justify.  1 184. 
examination  of.  Id, 
death  of  nominal  plaintiff  in,  not  assignable  for  error.  laoz. 
ECTION  of  Action.  9. 
SGIT, 

what.  1031.  107 1,  &c. 
when  it  lies.  1071* 
against  whom.  1072.  1086}  7. 
after  a  year.  1072.  iix6. 
in  different  counties.  1072. 
upon  several  judgments.  962. 
for  the  residue.   1056. 
proceedings  under; 

against  goods.  1072,  3. 
lands ;  Id.  1084. 

intrust.  1073,  4. 
terms  for  years.  Id. 
notice  of  executing,  unnecessary.  X074.  4    Jv 

inquisition  and  return.  Id.   1075.  '   ^ 

delivery  of  moiety.  1075. 
ejectment;  Id. 

evidence  in.  Id* 
iil^er  process  on ;  Id. 

after eriction.  Id^  i076t^o85. 
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ELEGIT, 

interest  allowed  on,  inequity,  1076. 

creditor  by,  when  entitled  to  priority  agaiott  the  crown.  io8o»  &c, 
poundage  on  executing^  1^)03,  4. 
extent  under,  when  pleadable.  1 1 52. 
ELISORS.  154.  305-  733.  835. 
ELONGATA, 

return  of.  io88. 
ELY,  Isle  of, 

certiorari  to :  395,  6. 

indorsement  on.  396.  fa  J, 
process  into,  how  directed.  15  j,  '035.  fej, 
EMBLEMENTS, 

justification  under  right  of  entry  to  take.  683* 
ENLARGED  RULES.   526,  7. 
ENTERING  CLERKS.  981,  a. 
ENTERING  ISSUE.    See  tit.  Itnie. 

Cause.     See  tit.  Trials. 
ENTRIES, 
of  record : 

change  ofprochetn  ami^  ox  guardian.  91. 
warranU  of  attorney,  in  K.  B.  87.  786,  7. 

C.  P.  87.  787. 
writs,  &c.  to  avoid  statute  of  Ihnitatiofis.  162,  3.  780. 

for  other  purposes.  24a. 
appearance.  243.  780.^ 
recognizances  of  bail,  in  K.  B.  271,  2.  780. 

C.  P.  Id. 
discontinuance.  Addend. 
on  rolls  in  general ; 

by  whom  and  how  made.  781. 
imparlance  roll.  476,  7.  768.  780. 
plea  roll.  779.  (a').  780. 
issue  roll.     See  tit.  Issue  roll. 
judgment  roll,  in  K.  B.  595.  780.9^6,  7. 

C.P.  593,  4,  5.957. 
proceedings  in  seirefaciasi  in  K.  &.  780.  1146^  7 

C.  P.  Id. 
error,  780.  X147.  1149.  i^^o. 
false  judgment.  780. 
not  of  record  : 

of  names,  and  places  of  abode,  of  attomies.  6i»  2* 
ENTRY, 

under  lease,  &c.  how  pleaded.  4$  i.  (h)^ 

rights  of,  justification  under.  684. 

writ  of,  in  adverse  suit,  not  amendable  in  disseissor'a  name.  746, 7« 

for  suffering  recovery,  amendment  of,  in  teste  or  return.  7a7i 
EQUITY  DRAFTSMEN,  '^' 

stamp  duty  on  certificates  of.  6$,  6. 
EQUITY  of  REDEMPTION,  567. 

not  affected  by  execution.  1040. 
ERASURE, 

evidence  on  non  est  factum.  687. 
ERROR,  writ  of, 
what.  1157* 
by  whom  brought.  Id.  1 1 58. 

plaintiff,  to  reverse  his  own  judgment^  x  IS7« '  '9^* 
on  judgments  against y>m^  coverts.   1 1  c  8. 

princinal  and  bail.  1 1  $9. 
several  defendaoU:  Id.  ii6o. 
summons  and  sercraace.  i  i6o.  ia02# 
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ERROR, 

when  It  lies ; 

geoerdlly :  36.  1 1 6o>  6 1 . 
for  error  in  fact.  1161.  1201. 

law.    1162.  I202. 

for  denying  oy^r,  when  demandaUe*  616. 

.  granting  or  denying  repleader,  impix^rly.  943, 
to  reverse  outlawry ;  134. 

in  the  Common  Pleas.  Id* 
on  bill  of  exceptions.  903 ,  4. 
after  non  fktot  of  former  writ  of  error.  1 1 6 1 ,  3 . 
ivhen  not ; 
generally : 

where  defect  is  aided  by  Terdict.  940,  &€•  i  z6o« 

amendable.  744,  &c.  9^1,  2. 1096.  ii6o. 
cured  by  statutes  of  jeofails.  945,  6. 1096.  i  i6o» 
for  defects  in  mesne  process.  126. 

damages  awarded,  with  plaintiff^s  assent,  without  inquisition.  $99* 
granting  oyer  improperly.  6 16. 
after  special  case.  920. 

agreement  to  the  contrary,  z  1 58* 
judgment  in  tare  facias,  x  i  $3. 

of  respondeat  muter%  on  plea  to  the  jurisdictiOD*  \  1669  7* 
death  of  nominal  plaintiff*  in  ejectment.  1 20 1 . 
for  any  thin?  which  contradicts  the  record.  1202. 
error  in  fact  and  in  law  together.  Id.  1209. 
upon  what  judgment.  11 66. 
ioxam^  court; 

coram  nobis: 

when  it  lies;   1167.' 
for  error  in  &ct.  Id. 

process.  Id. 
after  an  abatement,  Ac.  1161. 
direction  of.  1168. 
form  of.   1 169. 
allowance  of.  1 171* 

how  far  a  iu/iersedeas  of  execution.  1 182,  3. 
unnecessary  to  transcribe  on.  1187. 

sue  out  seirtfactoi*  ii95»  &• 
rule  to  assign  errors.  1200. 
assignments  of  error,  &c.  t^^^fhj. 
issue  on,  how  entered.  1211. 
record  of  msi  firius.  Id. 
execution  on.  1209.  12229  &c. 
costs  on  reyeraal.  1222. 
in  a  sufurior  court; 

to  King's  Bench;  i  i6i, 
from  Common  Pleas.  1 162* 
inferior  courts :  Id. 
cxceft  in  Ltmdon.  Id* 

cinque  ports.  Id.  1 163* 
stannaries.  X163. 
counties  palatine.  Id. 
WaUs.  Id. 
from  King's  Bench ; 

to  Exchequer  Chamber.  ix639&c« 
House  of  Lords,  iidj, 
law  side  of  Exchequer ; 

UkEngkuul*  Id. 
Scomnd.  xi66* 
Irdatid.  Id. 
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ERROR,  writ  of, 
when  brought; 
before  judgment.  Id. 
after  judgment :  1 167. 

statute  of  limitations.  Id. 
considered  as  a  new  action.  84.  ii67« 
how  sued  out.  1 167,  8. 
direction,  ii68« 
fonnof.  Id.  ii6oy  70* 
correspondenceofy  with  record*  1x70. 
teste  and  return.  1 170,  7 1« 
sealing.  1171. 
allowance  and  ser?ice«  Id. 

formerly  not  allowed  in  C*  P.  without  shewing  real  error.  1 39, 4 
how  far  a  tufersediot ; 
in  general:  5499  ^c 
when  parties  are  misnaroedt  &c.  1170* 

sued  out  before  interlocutory  judgment.  1 1 72* 

final  judgmen^  in  K.  B.  1x71,  a. 

C*P.  117a. 
in  ejectment,  where  writ  of  possesnoo  is  sued  out  without 

when  sued  out  after  finaljjudgment :  1 1 73,  4* 

in  House  of  Lords*  xi73« 

C.P.  Id,  IX74. 
when  brought  for  delay*  1 1 74. 
execution  begun.  11 75* 
where  bail  is  required.  Id, 
on  error  coram  twku.  1 18a. 
after  former  writ  of  error.  Id, 
proceedings  against  prisonersy  how  aflected  by.  360, 6 r.  370,  7 1< 
motion  for  leave  to  take  out  execution  pending.  371.  506. 
staying  proceedings  pending.  549,  &c. 
no  objection  to  setting  off  debt  on  judgment.  694. 
an  answer  to  motion  for  new  trial.  934. 
repleader  cannot  be  awarded  after.  943. 
amendments  after :  769. 

costs  on.  762.  J2o6- 
by  principal,  may  be  pleaded  by  bail.  1 15 1. 
bail  on.     See  tit.  Ball, 
certifying  or  transcribing  record :   1187. 
rule  for,  in  K.  B.  &  C.  P.  Id. 

service  of.  Id, 
practice  in  House  of  Lords.  Id.  1 188. 
when  the  record  is  certified,  or  only  a  transcript.  1 1 88. 
mode  of  certifying  or  transcribing ; 
in  inferior  court.  Id,  1 1 89. 

King's  Bench  and  Common  Pleas.  1189. 
House  of  Lords.  1 190. 
nonpros  for  not  tianscribing.  Id, 
entry  of  transcript,  in  K.  B.  7800 
amendment  of; 

at  common  law.  1 1 9 1 . 
by  Stat.  5  Geo.  I.  c,  i^.Id, 
costs  on.  Id, 
quashjpg ; 

ground  of.  1192. 

motion  for,  in  what  court.  Id. 

when  it  may  be  quashed  in  part,  &c.  Id* 
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ERROR, 

quashing ; 

costs  on.  11931  3 • 
abatement  of; 

by  death  of  parties.  ITQ3,  4. 
chief-justice.  1 194. 
prorogation  or  dissolution  of  parliament.  Id. 
bankruptcy.  1195. 
marriage,  &c.  la, 
discontinuance  of.  Id, 

jcirefaciat  quare  execuiionem  non,  in  K.  B.  1120.  1195.   1228. 
whatv  and  when  it  lies.  Z196,  y. 
out  of  what  court,  and  when  it  issues.  iiq6* 
direction  of.  Id. 
form  of.  Id.  ii97* 
teste  and  return.   1197* 
need  not  lie  four  days  in  sheriff's  ofEce.  Id. 
rule  to  appear  to.  jd. 

whether  plaintiff'io  error  may  plead  thereto*  Idm  1198* 
consequence  of  not  assigning  errors.  1x98. 
alledring  diminution, 
in  Exchequer  Chamber ; 
what,  and  when  necessary.  761*  i  li^,  7,  8»  9* 
at  what  time  it  must  be  alledged.  1209. 
not  allowed  against  the  record.  11991  2200.  120$. 

in  inferior  ooorts.  1199* 
rule  for,  when  and  how  giTen.  Id^ 
non  pros  for  not  alledging  diminutioo.  Id.  I200« 
in  House  of  Lords.  ii99«  (a).  1204* 
rule  to  assign  errors ; 
when  and  how  given.  1200. 
on  error  coram  nobu,  &c«  Id. 
in  Kiog*8  Bench.  Id. 
Exchequer  Chamber.  Id, 
House  of  Lords.  Id.  1201. 
assignment  of  errors ; 
in  fact.  120Z. 
law ;  1202. 
common.  Id. 
special.  Id. 
in  foct  and  in  law,  not  asfignable  together*  Id. 
by  several  plaintiffs.  Id. 
set  aside,  when  calculated  for  delay.  Id. 
delivering  or  filing,  fd. 
artiorari  for  original,  &c. 
what,  and  when  necessary.  Id.  1203* 
direction  of.  1203. 
teste  and  return.  Id. 
amendment.  1204. 
coarse  of  proceeding  thereon ;  Id* 
in  King's  Bench.  Id, 
House  of  Lords.  Id. 
petition  for  original :  120$. 

practice  thereon.  Id. 
return  thereto.  1204,  S* 

in  what  cases  the  parties  may  have  a  second  ctrti^raru  1206,  j» 
when  the  court  will  award  it  for  their  own  information*  X209>  lo* 
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ERROR, 

idre  facias  ad  auieadum  crrorei^  io  E*  B.  iioy.  112 9. 

fircceisuM  et  recorJtmt,  IS071. 
compeUiDg  pica  or  joinder,  in  Exchequer  Chamber.  I'd 

Hoase  of  Lords*  Id, 
pkaft 

common :  Id.  1208* 

in  mml!»  ui  erraium.  J2o8,  &c« 

•pedal:  1210. 

releaae  of  erron.  Id, 
deUrering  or  filing.  713.  »it« 
dramrrers.  yi^»  1208.  i2XO« 
iuoet ; 

making  up  and  entering:  723.  1211. 
in  King^  Bench :  121  u 

on  error  lormm  nobis*  Id, 
in  Common  Pleat.  Idm 

Exchequer  Chamber.  1213. 
trial  of  istoes  in  fact.  1211,  1%. 
arguing  errors  in  lav ; 
m  Cng's  Bench.  1212. 

Exdieqjer  Chamber.  Id*  1213. 
House  of  Lords.  Id.  1214. 
motion  and  rule  for  judgment.  ^04.  12 14. 
judgment  of  uom/kras.  See  tic  Nomfiroi. 

affirmance  or  reversal,  &c.  1207.  1211,12.  1214,   15, 
when  court  are  dirided  in  opinion.  1215. 
in  part,  pr  for  the  whole.  Id.  1216. 
what  judgnsent  shall  be  given,  on  lercrsal  of  the  fim.  12 16. 
damages:  1218,  19. 

interest.  1219,  20»  21,  2. 
costs,  loio.  1218,  &c.   and  see  tit.  Casts, 
execution;   11 19.  ii229&c.   1205,  ^- 
out  of  what  court.  1032.  1224,  5* 
remittlimr  of  proceedings  :  1223, 4. 

entries  after,  in  K.  B.   1224. 
direction.  1225. 
return.  Id» 
restitution  after :  Id, 

to  what  the  party  shall  be  restored.  Id,  1226. 
ESCAPE, 

00  mesne  process ; 

action  for:  227.  235,  (u  239,  40.  299.  368.  1066.  Addend. 
against  the  old  shenC  297,  8* 
mode  of  declaring  in.  240. 
▼enue  in  cannot  be  changed.  634. 
how  defeated.  239. 
staying  proceedings  in.  306,  7. 
evidence  in.  240. 
on  execution ; 

from  tipstaff,  on  lender.  279. 
action  for.  1028. 
declaration  for.  687. 
setting  aside  proceedings  in.  548. 
new  execution  after.  1060. 
when  covered  by  relation  of  day  rule.  373. 
retaking  after,  must  be  pleaded.  690. 
ESCAPE  WARRANT:  334.  1069. 

time  to  declare  after  rtcaptioa  on.  339. 
ESCROW.  688. 


INDEX.  1801 

SSOIN ;  99»  lOO.  103,  4.  473f  4- 

not  allowed  10  personal  actions,  103,  4. 

at  nisi prius*  831. 
STOPPJEL, 

what; 

entering  into  bail-bond,  or  putting  in  bail  abovei  in  wrong  name.  4581  9. 

imparlance.  478.  670. 

^iva^  cognovit,  248.  {87. 
plea  or  replication  of;  458,9.  68o.  718. 

must  be  pleaded  with  certainty.  728. 

party  must  rely  upon  it.  712*  728* 
•STOVERS, 

justification  under  right  of  common  of.  684. 

entry,  to  take.  Id. 

Estreats, 

roll  of,  in  K.  B.  778. 
t^nCTION.  1075.  loSj. 
EVIDENCE, 
written;  84^. 
public:  Id* 

declaration.  326. 

rules  of  court.  £i6«  656. 

depositions;  8^4. 

under  old  commission.  Id,  855. 
in  recent  transaction,  id, 
commisbion  of  bankruptcy,  &c.  to  prove  petitioning  creditor's  debt,  Ac. 

699,  700. 
certificate  of  bankrupt,  on  general  plea  of  bankruptcy.  681.  (bj^ 
nlii  firlusTL'Cord.  326.  861. 
prison  books,  for  what  purpose  allowed.  348* 
day  book  at  judgment  office,  when  not  allowed.  $8i. 
judgment  book.  956. 
private:  84^. 

indorsements  on  bond.  2 1 . 
copy  of  demand  of  warrant.  39. 

signed  bill  of  costs.  326. 
deeds,  &c.  ; 

notice  to  produce.  846,  7. 
execution  of,  when  produced*  847. 
private  papers.  Id. 

books,  caiiing  for,  does  not  make  them  evidence  for  the  other  party.  848. 
unwritten;  84^. 

parol  evidence,  when  not  admissible*  326.  861. 
circumstantial.  905,  6. 
must  be  the  best*  case  admits  of.  84$. 

confined  to  legal  rights.  589.  fd.J 
governed  by  pleadings.  84^. 
plaintiff*  not  bound  to  disclose  it  before  trial.  621. 
in  actions  on  attornies'  bills.  325,  6« 

against  hundredors.  x  19,  20.  fij. 

justices  of  peace,  for  malicious  prosecution.  914. 
sheriff,  for  escape.  240. 

not  taking  bail.  226. 
sheriffs'  officers,  on  stat.  32  Geo.  II.  c.  28.  §  12.  238,  9. 
attomies.  31s,  13. 
assignees  of  bankrupt,  to  dispute  act  of  bankruptcy,  &c.  699, 

debt  on  bond,  of  payment  or  release.  19, 8zc« 

for  performance  of  covenants.  602. 
judgment,  suggesting  dcvastavU*  j  1 2  7. 
dctinufi  upQo  a  finding.  ;• 
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EVIDENCE,  > 

in  ejectment,  founded  on  elegit,  1075. 

penal  action,  removed  out  of  proper  county.  773.  

on  plea  of  misnomer,  that  defendant  was  caUed  as  well  by  one  name  88 1  ^^^\ 

other.  67a,  (k^  '^^ 
general  issue  ; 

what  may,  or  may  not  be  given.  685,  &c. 
is  to  be  proved.  845. 
special  issue.  Id 
execution  of  inquiry;  610. 

after  judgment  on  demurrer.  602.  79  j. 
not  allowed  to  be  given,  on  taking  view.  844. 
of  promise  to  repay  money,  on  count  for  money  had  and  received.     3. 
payment  or  release,  when  presumed,  in  debt  on  bond.  19,  &c* 

of  interest,  by  indorsement  on  bond*  21. 
cause  of  action ; 

what  sufficient  to  take  case  out  of  statute  of  limitations.  22, 3,  4. 

in  C.  P.  at  Lancaster.  100. 

necessary,  notwithstanding  admission  in  defendant*!  bill  of  paitiai]arF^» 

624^ 

not  allowed  to  be  given  out  of  particulars.  623,  4. 
exception  to  this  rule.  Id, 
must  be  material,  to  retain  venue.  642,  3. 
what  is  or  is  not  sufficient  for  that  puipoae.  Id* 
when  it  must  arise  in  a  particular  county.  773.  908. 
defendant  being  beyond  sea,  on  error  to  reverie  outlawry.  140. 
commencement  of  action^  &c«  148.  (i.J  163,4.  3129  13.  326. 
writs,  issuing.  163,  4. 

return  of.  162,  &c. 
commitment  on  haheai  corpus.  348* 
execution  of  warrant  of  attorney.  5791  8o« 
judgment  thereon.  581. 
bringing  money  into  court :  6  c6. 

intent  of,  when  admissible.  Id,  657. 
rule  for,  when  sufficient.  659*  6o. 
does  not  give  plaintiff  a  right  to  reply.  661,  2. 
determination  of  suit,  in  action  for  malicious  arrest.   Addendm 
day  of  trial  at  nisi  firius.  86 1 . 
judge's  order  of  reference  in  action  on  award.  878* 
demurrer  to.     See  tit  Demurrers  to  Evidence, 
admitting  or  rejecting  improperly,  good  ground  for  bill  of  excepttooa  ;  90X. 

or  new  trial.   930. 
on  both  sides,  ground  for  refusing  new  trial.  931. 
judge's  report  of,  on  motion  for  new  trial.  93  {• 
as  to  precise  time  of  seizure  of  goods  under  execution,  and  net  of  bankruptcj. 

of  receipt  of  money  levied.  1055* 

former  bankruptcy,  to  avoid  certificate*  1124. 
necessary  to  support  it*  Idm 
EQUITY, 

practice  in  courts  of,  altered  in  suits  against  members  of  parliamciit.  it4«  («)• 
prisoners  in  custody  for  non-payment  of  costs,  &c.  entitled  to  benefit  of  kraP 

EXCEPTION  DAY.  99, 100.  '"* 

EXCEPTIONS,  bills  or.    See  tit.  BiUs  cfEKCep$iont. 

marking  in  margin  of  demurrer  books.  530.  792,  3. 
EXCHEQUER,  Court  of; 

solicitor  on  equity  side  of,  cannot  practise  as  such  in  Chanceiy*  68^  9* 

means  of  commencing  actions  in*  82,  3. 

process  in ;  Id* 

by  distringas^  affected  by  stat.  51  Geo.  IIL  C«  I94«  III* 

defendant  cannot  b«  outlawed  in*  i»9« 


I  N  B  IB  X.  1803 

tCHEQUERj  Cottrt  of; 

proceedings  in,  for  reversing  outlawry.  i^6. 

judge's  order  reqmred  in»  for  holding  to  bail  in  troffor  or  detinue^  i;3.  189. 
bail  ia  1 

tinie  allowed  for  putting  in.  253. 
recognizance  of,  for  what  sum.  257.  (a). 

entry  of.  271,  2.  fl)* 
justifying  at  chambers,  in  vacadon.  266. 
time  allowed  for  rendering,  in  general.  278,  9. 

on  staying  proceedings  pending  error.  $;3« 
attachment  agpinst  sheriff,  when  no  bar  to  assignment  of  biil-bond.  288. 

cannot  be  moved  for  after  bail  jusdfied.  303. 
beginning  of  declaration,  at  suit  of  attorney  of.  3x1.  (c). 

against  attorney,  or  side  derk.  316.  (e), 
form  of  undertaking  to  jny  attorney's  bill  on  taxation*  327.  (a). 
changing  custody  of  pnsoners  on  extent,  &c«  343*  4. 
charging  defendant  in  custody  with  declaration.  3  $3. 
rule  m,  on  remanding  prisoner  on  lords'  act.  382. 
removalof  causes  into.  195.  (a)* 
^ect  of  injunction  in,  K>r  want  of  answer.  474,  5. 

upon  the  merits.  47$. 
order  for  particulars  of  plaintiff's  demand  in*  622. 
bringing  money  into,  in  debt.  65  u 
rolls  in.     See  tit.  Rolls, 
commission  for  trial  at  assizes.  804. 
sittings  in  London  or  Mldilitexn  8io» 
days  ap]iointed  for  trial  of  crown  caosea.  Id* 
motion  for  judgment  as  in  case  of  nonsuit,  after  moving  for  costs  for  not  pro« 

ceedingto  trial,  817^ 
rule  for  special  jury  in.  840.  (d). 

view  in,  when  not  grantable.  844,  ^Cc 

mode  of  recovering  costs  in,  on  nonpros»  1224.  (e). 

execution  in ; 

hy  livari  facias,  1061,  2* 

extent;  1077,  ^c. 

issues  from  equity  side  of.  Id*  1079. 

rule  for,  sSter  nonpros*  1224.  fej* 

error  from;  116^,  0. 

bail  on : 

time  and  manner  of  putting  in  and  perfecting.  1 183.  (fj, 

recognizance  of; 

in  debt  on  bond,  for  payment  of  money.  1 184.  (ej* 

entry  of.  iiS^.fbJ* 

in  Ireland.  1 199.  faj,  • 

XCHEQUER  CHAMBER, 

writ  of  error  to.  1163,  &c. 

in  Ireland:   1199.  f^^ij* 

lies  not  for  error  in  fact.  1 162.  1 164,  ^. 

return  days  in.   1212. 

interest  on  affirmance  in.  12 19,  &c. 

XCISE  and  CUSTOMS.    See  tit.  Customs  and  Excise* 

XCOMMUNICATION, 

plea  of;  670.  675. 

after  last  continuance.  891. 
judgment  on.  679. 
discontinued;  except  in  certain  cases*  373.  (aj, 
aCOMMUNICATO  CAPIENDO,  22 j.  373. 
prisoner  on,  entitled  to  benefit  of  rules.  373. 

when  entitled  to  benefit  of  lords'  act.  376. 
when  not.  Id. 


•<. 
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EXCUSE, 

of  performance^  pleas  in.  6So,  Sx; 

when  pleaded,  orgiTco  in  eridence.  68$.  688,  g. 
matter  of,  roust  be  pleaded  in  tretpaM.  691. 
EXECUTION, 

for  plaintiff;  1030* 

in  aijumfltitf  &c.  I  J. 
debt.  IJ. 
detinue.  IJ, 
defendant.  IJ» 
when  sued  out ; 
in  greneral.    1029. 

after  writ  of  error.  1171,  &c,  ii8a,  3.  J2c$f  4. 
false  judgment.  1137,  8. 
injunction,  .i  117. 

agreement  to  stay  execution.  586,7.  1029.  iii6. 
on  second  judgment,  pending  error  on  firsts  in  K.  B.  ^^2* 

C.P.  Jd. 
with  or  without  leave  of  court.  883.  103 1,  2.  IX59« 
scire  fadai ; 

after  a  year.  1112,  Sec. 

change  of  parties,  x  129,  &c. 
against  defendant,  sued  by  a  wrong  christian  name.  46  !• 
different  defendants,  for  same  debt.  1034. 
partners.  1044,  c.     ^ 

executors  and  administrators.  1030.  1049.  1x26,  &c. 
heir,  when  charged  as  terteoant.  1x39. 
bankrupts.  215.  1122,  Ac. 
insolvent  debtors.  X129,  &c. 
hundredors.  121,  &c. 

prisoners,  discharged  on  statute  48  Geo.  III.  c.  123.  389,  90,  91, 
by  or  against  survivors.  1135,  6. 
different  kinds  of.   103 1. 
at  common  law,  or  by  statute.  Id, 
out  of  what  court.  397,  8.  1032. 

on  removal  by  writ  of  error.  1032. 

certiorari.  Id, 
election  of.  Id. 
in  what  cases  one  may  be  had,  with  or  after  another,  and   in   what  t 

Id.  10 

for  what  sum ; 

in  debt  on  simple  contract.   1035. 
for  penalty,  x  03  4.  x*r  2 1 . 
on  annuity  bond,  i  X2  x . 
after  award.  1030. 
expences  of,  levying.  1034,  5. 
poundage  on-     See  tit.  Poundage. 
king's  precedency  of.  io8o. 
hyJUrt  facias.     Sec  tit.  Fieri /aciai J 

levari  facias,  138.  103 1.  1059,60.  xo6x,  2. 

sequestrari  facias,   1 060,  6 1 . 

capias  ad  satisfaciendum.     See  tit.  Capias  ad  satisfaciendum. 

tUgit.     See  tit.  Elegit, 

extent.     See  tit.  Extent, 
may  be  sued  out  by  a  different  attorney,  in  C.  P.  84*  (g). 
signing  writs  of,  in  C.  P.  XO36.  {g), 
setting  aside,  for  irregularity.  507.  538. 
returns  to :    See  tit.  Kc turns, 

when  iMCessary  to  be  shewn  in  pleading.  X07O1  7X9  (fj. 
prisoners  in.    See  tit.  Prisoners. 


INDEX.  1305 

ECUTION, 

in  repleyio.    See  tiu  Rdomo  Hckemdo. 
ejectmeot.    See  tit*  Rahtre  fanat  ^ottttmum. 
scire  facias.     See  tit.  Scire  Facias. 
error.     See  tit.  Error. 
ECUTORS  and  ADMINISTRATORS, 

how  far  they  represent  testator  or  intestate,  z  1 3  7,  8« 
actions  by  or  against;  7»  8.  18.  26. 438*  643. 
joinder  in.  13,  14.  Addend. 
Jimitauon  of.  22.  26. 
need  not  be  so  described,  in  common  process,  ijo* 
affidavit  of  debt  by.  185^  192. 
arrest  in  actions  against.  152.  201. 

bail  to,  on  reversing  outlawry  after  praintiiPs  death.  143,  4. 
not  entitled  to  privdeee  of  attomies.  7$,  6. 
declaring  upon  general  process.  461. 

special  process.  Id. 
by  the  bye^  m  C.  P.  428. 
giving  warrants  of  attorney.  572. 
pleas  by  or  against,  in  abatement.  671. 

bar.  682.  686. 
puis  darrein  continuance.  891. 
m  sore  facias.  1 1  {2,  5. 
bringing  money  into  court,  m  actions  by.  652. 
set  off  in  actions  by  or  against.  696. 
judgments  agrainst ; 

as  in  case  of  nonsuit.  821,  2. 
upon  verdict,  &c.  1126,  7,  8,  9. 
in  assumfisitj  &c.  95$. 
debt :  Id. 
alteration  of.  971. 
ofM9ctsinfuiuro.  725.  1127,  &c. 
nunc  4iro  tunc.  958,  9. 
when  entitled  to  costs ; 
in  replevin.   1010. 

where  one  of  several  pleas  is  found  for  them.   1013,  14,  1  j. 
when  not ; 

where  one  is  acquitted.  1 02 1  • 
when  liable  to  cosu  ;- 
as  phuntifPs : 

on  judgment  of  ffOff-ykro/.  473.  1013* 

discontinuance.  720.  1013. 
for  not  proceeding  to  trial,  according  to  notice.  1013. 
on  nonsuit  or  verdict:  1012. 

as  for  a  contempt.  1013* 
on  Stat.  43  Geo.  III.  c.  46.  $  3.  1019* 
as  defendants : 

for  pleading  falsely,  i  o  1 4. 
on  interlocutory  motions.  10x3. 
writs  of  error.  1219. 
when  not  liable  to  costs  ; 

on  taxing  testator's  bill  of  costs.  323. 

setting  aside  annuity,  c  1 3. 
for  not  proceeding  to  trial.  817. 

on  judgment  as  in  case  of  nonsuit.  82O1  2i«  827*  1013. 
nonsuit  or  verdict.  1012. 
jiid|;ment  of  assets  in  fuhsro*  1014. 
10  actions  of  waste,  &c.  976. 
prohibition.  978, 9.  •     •  .     .     . 

sanfadas.  115596.  ^ 

4  T 


JUS**"- 


sr;s»v^s.  .»»•  '»"•  ""^^ 

Vo  \ord.'  act.  3»3-  ^ 

vjitne**^       676. 

aid;  *    'f-.ftsueon.  ^^^^ 


/-"•/°^d  a«tiiated-  1079- 
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:XTORTION.  ^57,8.  1096, 
:XTRA  COSTS.  773.rtf). 
;XTRA  VIAM, 

costs  on  Dew  assignmeDt  of.   1000.  ioo8« 

F. 

AIRS, 

jastificatioa  uDder  right  to  enter.  684. 
A.LSE  IMPRISONMENT, 

action  of;  7. 458. 

ItmitatioD  of:  1$,  16. 

where  imprisonment  is  continued.  2 1 . 
*  costs  in.     See  tit.  Costs. 
A.LSE  JUDGMENT,  writ  of;  36. 

what,  and  when  it  lies.   1157.  1 226. 

bill  of  exceptions  may  be  sued  out  on.  904.  (0). 

by  whom  sued  out.  1226. 

ibrm  of.  Id* 

when  it  does  not  Jie.  1227. 

bail  on.  l(L  1228. 

by  whom  made  out,  and  how  served  and  executed.  1227. 

from  what  time  it  is  a  sufursedeat.  Id. 

assignment  of  false  judgment.  1228.  .  . 

scire  fculas  ad  audundum  err  ores*  Id, 

joinder.  Id. 

subsequent  proceedings:  Id, 
entry  of,  on  roll.  780. 

costs.  12^28. 
execution.   r032.  1228. 
ALSE  RETURN, 

action  for;  299,  &c.  1041.  1058.  • 

cannot  be  suyed,  on  payment  of  money  levied.  £63. 
changing  venue  in.  634. 
AVOUR,  Challenges  to.     See  tit.  Jur^. 
EES, 

anciently  payable  in  C.  P.; 

to  prothonotaries.  39.  (a), 
custos  brevium.  47*  (cj» 
filacers,  for  common  process.  42.  (c). 
clerk  of  treasury .  xt,  (a). 
of  attomies  and  officers,  in  C  P.  $1.  (</}• 
payable  to  king,  on  writs  o{  recwrdart^pone^  &c.  97.  [e). 
by  prisoners,  in  K  B.  46.  (f).-372. 

C.  P.  48.  [a),  347.  37a. 
to  marshal,  at  assizes.  863.  (^}. 
action  for.  316,32c.  1025.  1096. 

non-payment  of,  no  excuse  for  disobeying  h^Jbeat  corpus^  &c.  401.  ±iS» 
EIGNED  ISSUES ;  763. 

to  try  bankruptcy.  215.  281. 
trial  of,  by  proviso.  8 1 8.  (/). 
putting  off  trial  on.  828. 

new  trial.  9341  S-        ,,    ^ 

costs  on.  1021,2.  Jddtiid. 
SLONY, 

jattification  on  suspicion  of.  $^4. 
2ME  COVERT, 

acknowledgment  of  debt  by.  23.    ^ 

^Adavit  of  debt  by.  181.187.  , 

^  4  Y  8 
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FEME  COVERT, 

arrest  of,  00  mesne  proceu.  to\y%.Aidind. 
process  of  execution.  Id. 
in  action  against  feme  only.  Id. 
trufiost  by,  in  husband's  name*  $49« 
warrant  of  attorney  by,  or  to.  57a.  577* 
execution  by  ca.  la, on  judement  asrainst*  1064.  1 120,  to. 
FEME  SOLE, 

marriage  of; 

bail  on  reversing  outlawry  after.  143,  4. 
its  effect  on  attachment  tor  not  peiformtng  award.  979^  So* 
in  what  cases  an  abatement  of  wiit  of  error,  x  zoc. 
FENCES, 

justification  under  right  of  entty  to  repair*  664. 
defect  of.    See  tit,  l)efict  of  Fences. 
>PEOFFMENT, 

how  stated  in  pleading.  451.  (h). 
FERRIES, 

disturbance  of.  4S3.  (/). 

FIAT, 

for  admission  of  firochan  amy^  or  guardian.  90^  9x4 
original  writ.  102. 
immediate  extent  in  chief.  1078. 

aid.  1079* 
entering  satisfaction  in  vacation,  in  C  P.  lOfd. 
by  attorney  general,  for  writ  of  error  againtt  the  nag.  2  x67»  i. 
FIERI  FACIAS, 

what.  Z03X.  103$. 
form  of.  1035,  6. 
teste  and  return ;  1036.  X064,  5. 
by  original.  1064,  5. 
signing  and  sealing.  lojd. 
indorsement  on.  1034.  • 

amendment  of.  1036. 
deliyery  of,  to  sheriff,  &c.  Id. 
warrant  or  mandate  on.  Id. 
attaching  money  paid  on.  Id.  XO37. 
relation  of; 

at  common  law.  1037. 
by  statute  of  frauds  :  Id. 

as  between  the  parties.  Id.  1038. 
after  death  of  either.  Id. 
against  purchasers.  X037. 

the  king.  xo38. 
between  different  plaintifi.  /JL 
how  long  executable,  x  i  ;r4« 
what  may  be  taken  under  it: 
in  general.  1038,9. 
terms  for  years.  1039,  40.  1047,  ^^9- 
interest  ot  out-going  tenant.  1041. 
money  in  defendant's  hands.  1039. 
goods  fraudulently  sold.  1041,  2. 
in  actions  against  partners.  1044,  $,  6. 
what  cannot  be  taken  under  it : 

money  in  sheri£Ps  hands,  under  former  eflecafiioa.  ZQf  9* 
bank  notes,  &c.  Id. 

equitable  interest  in  term  for  years.  1040. 
goods  distrained,  &c.  1039. 
fairly  sold.  1043. 

of  third  persons  :  1046.  .>.... 

in  possession  of  defiendiMit.  1043,4. 
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!RI  FACIAS, 

in({uintion  of  property  on.  1046* 
after  act  of  bankruptcy.  Id.  i04.7« 
against  future  effects  of  bankrupu  1 122,  &c« 

insolvent.   1126. 
wife's  propertyi  for  husband's  debt*  1047»  8« 
executors.  1049. 
iheriff^s  power,  in  entering  house  of  defendant,  or  a  strangf r.  Ia» 

breaking  open  doors,  kz*  1 0509  51* 
duty,  in  selling  goods.  1051* 
property  in  goods.  Id. 
landlord's  lien  for  rent }  10;  i,  &c. 

how  enforced.  1052,  3* 
Tole  to  return.  105 3,  4.  Addend* 
enlarging  time  for  returning.  10^4. 
different  returns  to:  124.  1054,  5.  Addend* 
Jieri  fecit  genenWy  I  ioj4* 
proceedings  on :  105^. 
by  rule  of  court.  Id, 

action  against  sheriffy  for  money  levied  |  Id^ 
not  within  statute  of  limitations.  Id. 
not  sufficient  to  charge  plaintiff  with  receipt  of  the  nonej.  Id. 
JUn  feci^  as  to  part ;  1 054. 
proceedings  on :  Y056. 
Jierlfaclasy  &c«  for  the  residue ;  Id, 
must  recite  former  writ,  and  return*  Idi 
goods  taken,  and  remaining  unsold  ;  1054* 
proceedings  on :  1056. 
vendtiioni  exfionai ;  Id. 

amendment  of.  Id.  10 i^y. 
distringas  against  late  sheriff:  lO^* 

set  aside,  under  particular  circumstancet.  //.*  Z058. 
nuUdbona  ;  XOJ4. 
amending.  10^6,  7. 
proceedings  on :  1058. 

another  writ  into  same  county ;  Id. 
need  not  recite  former  writ.  1056;  ' 
teste  and  return  of.  1059. 
action  for  false  return.  1058.  ■ 

Ustatum^  and  when  necessary  to  have  a  vrtriom^^nifaeiiUm  ipf8t  &c. 
not  allowed  to  be  antedated,  ^tcr  executioa  net  aside  onr 

error,   1224* 
nonomittai,  X058. 
against  beneficed  clerk.  i05;9y  &c« 
motion  to  set  aside.  1069. 

difference  between  erroneotu  and  irregular  judgments,  and  executions  .1070. 
regularity  of,  cannot  be  impeached  at  nisi  prius.  i  x  50. 
restitution  on  reversing  or  setting  aside  judgments.  1070,  71.  I22S« 
levy  under,  when  pleadable.  1055.  xi5s.^ 
LiRI  F£CI| 
return  of;  1054. 

proceedings  bn.  10^^. 

of  King's  Bench ;  38. 
duties  of.  Id.  [a). 

act  as  clerk  of  the  exigents  and  outlawries.  13,3.  137. 
Common  Pleas ; 

office  and  duties  of.  38.  42,  3. 

fees  anciently  payable  to,  for  common  process*  42.  (c)« 

excepted  out  of  stat.  22  Geo.  II.  c.  46.  53. 

name  of,  need  not  be  added  to  common  ca/uas^in  C.T.  16:,  s* 
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FILACERS  ROLLS.  780. 

FILING  AFFIDAVITS.    See  ut.  jfffidavbt. 

FINE, 

and  proclamationsy  how  pleaded.  451.  (i)^ 
ameodment  of.  74.79  &c. 

concord  and  acknowledgement  of,  supplied  when  lost.  7489  9. 
scire  facias  on  error  to  reverse.   1 140. 
direaion  of  writ  of  error.  1 168. 
transcript  only  removed  from  C.  P.  i  i88. 
FINES, 

on  original  writs*  97. 
deposit  to  answer.  231,  &c. 
ddt  for.  4. 

on  compounding  penal  informations,  how  levied.  583. 
avowry  or  coccnizance  for.  683. 
on  castom-house  or  excise  officers.  912,  23 . 
FINES  and  AMERCIAMENTS, 

roll  of,  in  EL.  B.  778. 
FISHERY, 

justification  under  right  of.  684. 
FIXTURES, 

justification  under  ri^t  of  entry  to  take.  Id. 
when  liable  to  be  taken  in  execution.  1039. 
FLEET  PRISON, 

warden  of.     See  tit.  War  Jen. 
rules  for  government  of.  48.  (a),  372. 
fees  payable  by  prisoners  in.  Id* 
table  of  fees  for.  ^1*372. 
FOREIGN  ATTACHMENT,  681.685,6. 
no  bar  to  arrest.  1 79. 

return  of  proceedings  on,  in  mayor's  court  of  London,  404.  (b). 
plea  of.  681. 

when  a  good  answer  to  proceedings  on  award.  88o*  8 1  • 
FOREIGNERS,  555,6. 

limitation  of  actions  by.  i8. 
when  required  to  give  security  for  costs,  ccc,  6. 
FOREIGN  JUDGMENT, 

assumpsit  or  debt  on :  3,  4. 
assessing  dihiages  in.  599. 
FOREIGN  MONEY.     See  tit.  Money. 

PLEAS.  676,  7. 
FOREJUDGE R,  314. 

judgment  of.  Id*  315. 
FORMER  ACQUITTAL,  or  CONVICTION, 

plea  of:  681. 
distress,  plea  of.  685. 
recovery,  plea  of.  68 1.  685,  6. 
FRANCHISE,  219.  (k). 

disturbance  of.  453.  (/)• 
FRAUD, 

in  obtaining  warrant  of  attorney.  57 1,  a. 

contract,  cannot  be  gone  into  on  executing  inquiry.  610. 
may  be  given  in  evidence,  on  non  est  factum.  688. 
in  tale  of  goods,  will  not  defeat  execution.  1041^  a. 
Settlement  on  wife.  1047,8. 
eiLeojidag  fieri  facias.  1041,2. 

sequestrari  facias,  1042. 
FRAUDULENT  REMOVAL  of  Goods, 

avowry  or  cognizance  after,  in  repin-in,  683. 
juftification  on,  in  trespass.  684. 
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lEE  nSHERT, 
jiMtiiication  tinder  right  of.  684. 
lEEHOLD.     See  tit.  Liberum  TenmefUtm. 
lEEHOLDER, 

avowry  or  cofirnizance  by,  in  rehlewn.  683. 
LEEHOLDERSBOOK.  838. 
UEEHOLD  TENANT, 

when  allowed  to  inspect  books,  ftc.  627. 
LEE  WARREN, 

justification  under  right  of.  684. 

costs  in  trespass,  for  entering.  997* 
•EIOriT, 

bringinj^  money  into  court  for.  652. 
ESH  PURSUIT, 

recaption  on,  must  be  pleaded.  690. 
GITIVES.  216,  17.  30.  7a ^ 
RTHER  PARTICULARS.    Sec  tit.  PartUulars. 


JME  LAWS, 
staying  proceedings  on.  $62. 
costs  on.     See  tit.  Cotts* 
.MING, 
statute  of,  when  remedial,  and  when  penal.  174.  (c). 
plea  of;  680. 

when  pleaded  or  given  in  evidence.  685.  689. 
MING  HOUSE, 
action  for  keeping.  546. 
OL.  2  3  3,&c. 
.OLERS, 
their  duty.  236,  7. 
puniKhment  of.  236,  &c. 
NERAL  DAMAGES, 

cannot  be  brought  into  court.  5Si»  2. 
set  off  694. 
NERAL  ISSUE.     See  tit.  Pletu  and  Pkadtug. 

pleading,  when  allowable.  711. 
EBE  LAND,  not  extendible  on  elegit,  1073. 
ODJURY.     See  tit.  Jury, 
AND  ASSIZE, 
trial  by.  804. 
ANT, 

title  by,  how  pleaded.  4C2. 
EAT  SESSIONS, 

return  of  proceedings  in  court  of.  404.  fij» 
ARDIAN.  See  tit.  Apfiearance^  and  Infant. 
ILDABLE.  219.  (kj: 


H. 

BEAS  CORPORA  JURATORUM*  Sec  tit.  Jnry^ 
BE  AS  COiiPUS, 

writs  ot,  in  what  court  moTed  for.  36. 
in  criminal  cases :  341,  2,  3.  346. 

whence  it  issues.  343. 

remanding  defendant  under*  Id* 
in  civil  cases.  36.  341* 


1812  I  K  D  ft  2:. 

HABEAS  CORPUS, 

cumcmud;  33$.  34a.  344. 
whence  it  issues.  34c. 

lies  not  to  charge  crmunal  in  custody,  with  civil  actieiu  345«  346^ 
to  remoTe  defendant;  333«  341,  %• 

from  custody  of  sheriff,  &c.  346,  7* 
prison  of  inferior  court.  347. 
Fleet  prison  to  King'«  Bench,  or  vke  nutnA.  U. 
evidence  of  commitment  on.  348* 
bring  up  defendant  to  bar  of  C.  P.  or  Sxcheqiler.  35$*  358. 
discharge  party  privileged  from  arrest.  204. 
bail;  279,80.  286.  343,  4. 

when  issued  on  crown  side,  in  K.  B.  343* 
proceedings  thereon.  Id,  344. 
where  the  crown  is  concerned :  Id^ 

remanding  defendant*  344. 
may  be  had,  notwithstandii^  lunacy,  ft  t^. 
roarehal  not  compellable  tome.  348. 
adruhondendum.  345,  6.  354.  357. 
satisfaciendum:  346.  366,  7. 

ordinary  mode  of  charging  defendant  in  execution,  in  C.  P«  li. 
testificandum^     See  tit.  Witnesses^ 
proceedings  out  by  commitment  of,  or  remanding  defendmi.  342, 3. 
how  defendant  may  be  removed  thereby,  into  custody  of  imr^al  or  tirda. 

how  long  he  must  i^maia  in  custody  of  itiar^al.  347, 
allowance  to  sheriff,  for  bringing  up  defendant  on :  345,  6# 

remedvfor.  Id, 
for  removal  of  causes  from  inferior  courts: 

what,  and  for  whom  and  when  it  lies,  and  When  not.  399,  40(K 

out  of  what  court  it  issues.  400* 

direction  of.  344.  400. 

form  of.  400. 

how  returnable.  344.  401. 

ground  of  removal  by.  400. 

effect  of.  401. 

receipt  and  allowance:  Id, 

in  what  stage  of  the  cautle.  M,  402. 
in  causes  under^vr  pounds.  402,  3. 

Jifteeu  ^\xtii9,  403. 
return  of,  when  and  how  made.  404. 

what  is  good,  and  what  not.  Id. 
effect  of  filing.  410. 
bail  on : 

in  court  below  ;  404,  {• 
notice  of.  403,  4. 
court  above ;  404,  5,  6. 

when  and  how  put  in,  excepted  10,  and  justified.  406,  &c. 
not  allowed  further  time  to  justify.  269. 
recognizance  of.  407. 
render  of.  408. 
how  far  liable.  Id» 
firocedendo  ; 

what,  and  when  it  lies,  and  when  tot.  4^8,  Uc. 
may  be  granted  after  return  isjiled.  410,  x  i. 
declaration  on ; 
de  novo,  411. 

may  be  for  any  cause  of  action.  Id, 
in  what  time  delivered.  4X2f  f  3. 
venue  iOf  412. 


JEAS  CORPUS, 

for  removat  of  causes  from  inferior  courts  ; 

non-pros.   412* 

time  for  pleadiog.  413. 

rt-piic;:t((>n  of,  to  plea  of  statute  of  limitations.  /^ 

CObtS     fJ* 

JERE  FACIAS  POSSESSIONEM;  io84, 
what.     Ob  8. 
when  issued.  Id, 

Siitsrnon/irosy  for  not  confessing  lease,  &c«  in  K.  B*  /fjL 

C.  P.  /4. 
landlord  has  been  admitted  to  dffe^^,  /^.  1089. 
ye^r  and  day.   1089.  1114. 
err^r.    10^9. 
direction  anti  form  ^'f.  IJ. 

and  /.  jd.  or  ca.  /a.  tiQr  damages  and  QQ«tf,  «|tfir  iwUct*  J/f» 
suing  out,  stamp,  and  return.  /</.  1090* 
signing  and  s<;<i)ing.   1^90. 
ddivery  to  tsheriff^  and  warrant  to  pfficqr.  //• 
indemnifying  sherifF|  for  executing.  I  J* 
mode  of  delivering  possession : 
in  general.  1084.    >090. 

of  houses  or  land,  in  possession  of  one  or  4i0cnQnt  MsiMl*  X^QOf  Qi* 
land,  according  to  customary  measure.  1091.  ^ 

being  j>arcel  of  a  highway.  /^.    , 
lessor  of  plaintiff  must  not  t^ke  more  tiUf^  be  i^  fMtitW  iQ»  Id* 
remedy  U)r  taking  iQore.  Jd. 

disturbance  in  giving  possession  : 

by  attachment.  /(/• 
after  possession  gjivea :     ^ 

by  defendant.  1099,  5^ 
strao^r.  1093* 
de  novOf  when  it  lies,  Qod  wbflO  OQI.  IQ19A,  5* 
poundage  on.   1094,  ^. 
BERE  FACIAS  SEISINAM; 
poundage  on.  Id» 
LF  PAY, 

of  officer,  not  saleable.  382. 
iD  BOROUGHS.    ISeetit.  Coruiahks  zn^  Headhrp¥ghi. 

R, 

pleas  by.  682. 

when  and  how  liable,  in  case  of  alienation.  963* 
judgment  against,  on  obligation  of  his  anchor  i  14* 
general    964,  5. 
special;  Id. 

of  sLSsets  in /uturom  X127,  8. 
on  issue  of  rUns  pir  discenf  ;  9649  1;,  6. 

altered  by  sut.  3  WM  M»  c«  t^.^  $•  Id.     . 
docketting.  967. 
execution  against ; 

on  genera)  judgment.  964,  5.  xo86,  7. 

special  judgment.  Id 
where  he  is  charged  as  tertenant.  11 39* 
icir/ y^riaj  agamst ;   1127. 

when  not  ntcessary.  1140. 
;R  and  TERTENANTS, 
4^!i^  agaiubt.  1072. 
9esr€ facias  against ;  i  i3J3^  &c» 

into  what  county*  iZ4X.  "^ 

itturiMtQ.  1X43;  4« 

4  z 
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HEIR  and  TERTENANTS, 
scire  facias  agaiast ; 

declaration  on.  1149^ 
plea«  by.  Id.  1149- 
HEREFOKDSHIKE, 

next  En^riish  county  to  South  Wales,  809* 
HERIOTCMnTOM, 

aeizure  for  not  within  8tat.  iz  Geo.  II.  c.  lo.  $  22.  ioxi«  lQ%Xm  fdh 
HIGH  BAR  MONEY.  533.  '      ^  * 

HIGHWAY  ACTS, 

staying  proceedings  on.   547, 8. 
briigin^  money  into  court  iinder.  6C3.  /«/» 
HOLIDAYS. 

at  seil  office.  489  9. 
HOUSE  of  COMMONS  ;  See  tit.  Members  of  the  Htntst  of  Commom. 

bringing  wi  nesses  before  committee  off  when  in  custody.  8coi 
HOUSE  of  LORDS, 

writ  of  error  to :  1162,  &c.  ii6j,  6* 
lies  not  for  error  in  fact.  1 162. 
effect  of,  on  execution  agaioft  bail  below.  11 73^* 
costs  on  affirming  judgments  in*  1222* 
HUE  and  CRY, 

statutes  of.  1 19,  20. 
HUNDREDORS, 

mode  of  proceeding  against ;  8i.  93,4.  96.  108.  147*  2O0». 
on  statutes  of  hue  and  cry:  1 19,  &c. 

beginning  of  decJaratioD  agunst.  120.  (hj^ 
riot  act.  1 22. 
black  act.  Id. 
for  seizing  wheat,  Ac.  no,  20.  (tj. 
destroying  mills,  &c.  Id. 
eyidence  in  actions  against*  Id. 
HUSBAND  and  WIFE.    See  tit.  Baron  and  Fernet 


I,  J. 
IDEOTS, 

appearance  by.  83* 
JEOFAILS,  596.  612. 

statutes  of,  and  decisions  thereon ;  94^,  &c. 
applicable  to  original  writ.  945,  6. 

warrant  of  attorney.  946. 
declaration  and  pleadings,  463.  946,  7. 
issue  and  sinuftier,  947. 
jury  process.  948. 
extended  to  judgments  by  default,  &c.  050,  $i« 
not  applicable  to  criminal  cases,  or  penal  aetioBd  95 1» 
costs  on  amendment  under.  762. 
IMMATERIAL  ISSUES.     See  tit  Issues. 
IMPARLANCE, 
what.  476. 
general.  Id. 
special;  Id. 

not  allowed  without  leare  of  court.  /£ 
general  special.  Id. 

by  whom  and  how  granted  and  entered,  in  C.  P.  Id.  477.  67iS. 
what  may  be  pleaded  or  done  after  it.  476.  (fj.  477,  8*  6/5.  656^  6 
plea  after,  how  taken  advantage  of.  478.  676. 
m  what  cases  fbnneriy  allowed.  478, 9. 
when  allowed  at  this  day.  482, 3  • 


INDEX.  1316 

CPARLANCE, 

when  not  allowed  :  104.  483. 

on  habeas  corftui.  4129 13* 
ftotii ,  or  recorddrij  Sec,  419. 
Vfhcn  allowtd  o'l  aot,  on  amendiog  declaratioo*  75 3, 
rule  fo%  not  ^{rantable    4:83* 
<otry  of,  by  bill    707,  8- 

not  ilecesftary  by  original.  773* 
between  plea  and  nplication.  Ut 
'  wheo  allowed  in  scire  facias.   1 147. 
certiorari  tor,  how  directed.   1204. 
4PAR.  ANJi:  ROLL.  ^76,  7    768.  780. 
IPRISON  "lENT;  See  tit.  False  Imfirisomncni. 
duress  of,  plea  of.  680. 

of  custom-house  or  excise  officent»  when  not  allowed.  oi2t  ia« 
ICLOSUREACT, 

costs  in  action  on.   ioo8f  9* 
references  on.  S64 

modf  of  enforcing  award  on.  882,  3* 
nDEBlT    TUS  ASSUMPSIT  ;  ^,  3. 

difference  between^  and  RalnUty  assumhtit.  %m  fa). 
a)EMNITY, 
promises  of.  3. 
acts  of    5S'  66,  7. 
by  attorney,  objection  to  bail.  2Ci« 
^DEMWTY  BOND. 

interest  not  allowed,  on  affirmance  of  judgment  for  damages  assesied  on. 

SDI A  COMPANY, 

books  of,  inspecting.  626* 
MDICTMENTS, 

for  preventing  arrest.  240.  fg)* 
against  custom-house  or  excise  officers.  912, 13, 
pua  of  misnomer  to  how  concluded.  675.  (e). 
costs  for  not  proceeding  to  trial  on.  8x6,  17.  n 

trials  on;  8 . 9. 

in  adjoining  county.  773    (a), 
special  case  not  allowed  on  trial  of,  at  sessions.  920. 
for  misdemeanor,  certiorari  lies  not  to  remove,  after  con?iction.  396. 
new  trial  on,  for  some  of  the  defendants.  933 

not  allowed,  after  verdict  for  defendant.  932* 
attachment  for  non-payment  of  money  on,  not  within  stat  48  Geo.  Illt  c  123. 

IDORSEMENT,  ^^'* 

on  bond,  when  evidence  of  payment  of  interest,  dec.  2 1. 

declarations,  filed  or  delivered  de  bene  esse.  469,  70. 
notice  of,  in  action  on  promissory  note,  need  not  be  averred.  448. 
of  notice  to  plead,  on  declaration.  464,  c.  468)  9.  489. 
DUCEMENT, 

to  declarations  on  contracts.  442. 

for  wrongs.  450,  51* 
certainQfof.  463* 
FANCY, 
^lea  of,  in  abatement.  670.      . 
bar;  680. 
may  be  pleaded  after  regular  judgment  set  tnde»  503* 
or  given  in  evidence,  in  a#/i0q)#d,  685«  6%\\ 
with  sum  assum  su    ,  03 . 
flmst  be  pleaded  in  dd>t  on  bond.  688* 
iM)tfiwincrl7sigiied|inC.P.  714. 

4  z  2 
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INFANCY, 

plea  of,  in  bar ; 

enteriDg  nolle  firoitqul  on*  724. 
mode  of  replying  to*  728,  o. 
INFANT, 

contract  of,  when  void  or  only  voidable.  688i  (M)m 

limitation  of  actions  by.     ^^  16. 

moat  sue  by  ytroc^n  amy,  or  guardian;  <y^  ^i. 

unless  as  co-executor,  with  others,  ^d* 
cannot  inform  on  pt  nal  statutes.  Id. 
oot  piivile^^ed  from  arrest*  219 
must  defend  by  giiardian    go. 
mode  of  appointing /^rof^ii  M)r,  or  gWaftfttf;  $f; 

annexing  copy  of  rule  to  declaration,  or  plea.  91. 
order  for  admission  of,  in  C   P.  Id. 
changing  prochetn  amy^  or  gruardi;tn    I  dm 
at  what  age  he  may  be  outlawed.   :  28* 
plaintiff,  not  obliged  to  give  security  for  costs.  55  J. 
appearing  by  attorney,  error  :    ii6i.   itoi. 

in  what  cases  aided,  and  in  what  ik>t.^946» 
warrants  of  attorney  by,  voidable.  572. 
heir,  parol  demurrer  by.  682,  3. 
costs  m  actions  by  or  against.     See  tit.  Costs. 
executions  against.  1063. 

certiorari  for  admission  of  prochetn  amy^  how  directed,  f  203.  fi). 
INF£RIOR  COURTS;  See  tit.  Accedai  ad  Curiam,  Certiotdrif  ffaUudM^ 

FohCf  Rccognmancet.  and  Aeetttdot  i ftttist  ftyifw 
ll^hat  shall  be  deemed  commencement  of  suit  in.  2^,  6 
attomies  of,  answerable  for  misconduct,  in  C.  P.  79. 
removal  of  causes  from.  394,  &c. 
return  of  proceedings  in.  404.  fbj. 

pledges  in,  discharged  by  putting  in  and  perfecting  bail  flbo9e*  4tso.  fgj^ 
justincation  under  process  of.  684. 
proceedings  in,  when  amendable.  761. 
process  in,  not  amendable  in  court  b^lbw.  759. 
aSterp  it  seems,  in  court  above.  Id   (d) 

process  in,  must  be  stated  in  indictment  for  pliey^dting  JtriHI.  ^40.  fr}4 
new  trials  in.  928. 
judgilMHs  in ; 

costs  on.  See  tit.  Coitu 

execution  oil,  after  remch^al  s  3979  8.  tii9i 

l^risober  it),  entitled  to  btofcfit  bt  tordi*  MCt  376. 
form  of  scire  facias  on.  1 1 1 9. 
error  from ;  1162. 

bail  on.   11 76,  ftc. 
entries  on.  12 ti. 
INFERIOR  TRADESMEN, 

costs  in  actions  against     Bee  tit  OMs. 
INFORMAL  ISSUES.     See  tit.  Issues. 
INFORMATIONS, 

effect  of  motion  for,  on  action.  9. 

affidavits  for,  or  on  shewing  cause  against,  when  eni^M.  jift 

against  magistrates,  when  moved  for.  523. 

on  penal  statutes ; 

where  laid.  434,  5. 

what  brotijj^ht  iri  svpeHor  tdiitti.  542,  ),  4* 

at  tftfe  aisiie*.  M 
proceedings  on,  and  nA^iifaer  of  fetttefcimiKliig,  r82.  (ej^ 
nne  on  compoundinfi  teWUHrtetfi  j^Sj. 
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RMATIONS, 

1  nature  of  quo  warranio  ; 

consoli'latincT-  64.^. 
pica 'in^  double  in.   70^9  4* 
•r  mis'lfme.mor    puttin;:^  ofFtritl  of.  S26«  7. 
f  intrudiuAi  doubhr  plea  not  allowed  OB*  70d>  )a 
ial  ofy  to  condemn  goods.  91  a* 
NCTION. 
perrftionof; 

in  general.  4.74>  863,  4.  xtljf* 
in  Chancery.  4.74* 

Exchequer    Id.  475. 
on  declaration.  474.  ) 

notice  to  plead,  or  reply.  48  j 4  7x7. 

of  trial    8  r  4. 
proceedings  against  prisoners.  360.  370,  71* 
by  icirefacias*   1 1 1 7. 

stiHcation  under  right  to  enter.  684* 

court,  chambers  in,  not  affected  by  register  act  Ibr  MUHkHm  uii. 
JLLO  EST  E  R  R ATUM, 

plea  or  joinder  of«   1201.   1204.  1207^  ftc. 
IRY,  wrtof; 
hat.   ^9.,  &c. 
hen  nee  ssary    Id* 
hen  not.  ^99. 

)t  allowed  in  debt^  after  judgment  by  de&ult,  Jd, 
whom  directed  ; 

sheriff  of  IVelch  county*  595.  (c). 
rm  of.  ^9<>* 
amp  duty  on.   ^96. 
aled  only,  in  K.  B.  Id^ 
^ed  and  sealed,  in  C.  P.  Id, 
aended    Id. 
turn  of.  id, 

hen  dispensed  with,  in  actieos  OA  bills  tt  tiotes,  &c*  505.  5969  &c* 
debt  on  judgment.  599* 
I  statute  8  &  9  ^.  HI.  c.  1 1.  $  8.  Id.  6oo. 
ben  allowed,  for  supplying  omission  of  jury  al  the  trial; 
in  guarf  im/tedst.  603. 
on  demurrer  to  evidence.  Id  6lD4» 
in  actions  against  overseers.  604* 
replevin.  Id. 
!ieo  not  allowed ; 

in  detinue.  602,  3* 
mandamus.  603. 
rehlevtn    Id. 
inquire  o\  value  of  lands  descended,  on  MttHlte  3  Iflli  ilf*  e*  Z4«  ^  6. 

error,  on  reversal  of  judgment.   1218* 

len  executed  before  chref^jtistieei  or  jvdge  of  asme :  5^(^  604% 

motion  for  good  jury.  604. 
nnot  be  executed  before  two  undiH^lbeHffs  fMGtraordioary,  io  Ct  P*  Id. 
tice  of  executing  ;  60^. 

to  whom  given  :   70,  71.  605. 
in  joint  action.  605. 
country  causes,  in  K.  B.  Id. 

C.  P»  M 

what  necessary,  or  sufficient; 

in  London  or  Middlesex*  Id%  6o6« 
country  ciUaet*  6o6. 
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INQUIRY,  writ  of; 
notice  of  executiog ; 
in  replevin.  6o6« 
after  Dotice  of  trial,  in  K.B*  Id. 

C  P.  Id.  607. 
must  specify  the  hour  and  place  of  executiog  it.  60  ;• 
ondemurreror  joinder,  in  C.  P    Id. 
issue  of  nul  tie!  record,  in  C.  P.  Idm 
scire Jteri  inquiry.  1128,  q. 
before  chief  justice,  or  judge  of  assize.  505.  604. 
short  notice   6oo 

terra's  notice     See  tit    Term*s  Notice. 
continuance  or  coootermandi  in  K.  B.  70.  6xo» 

C*  P.  Id. 
time  of  executing.  6079  8. 
place  of  executing ;  6o8»  9* 
in  London*  Id, 
Middletex   Id. 
other  counties.  Id. 
when  left  at  sherifPs  office.  609. 
notice  of  attending  by  counsel,  id. 
execution  of,  may  be  adjourned.  61Q. 
eridence  on;  Id. 

after  jud>(ment  on  demurrer.  602.  79  j« 
costs  for  not  proceeding  to :  501, 2.  6io. 

rule  for,  in  C.  P.  501.  6io.  (c)^ 
return  of.  610,  11. 
inquisition  on ; 

rule  for  judgment,  in  K.  B.  610. 

when  required,  in  C.  P.  61  z. 
practice  m  that  court.  Id. 
must  be  left  with  clerk  of  judgments,  in  C.  P.  Id. 
motion  to  set  aside,  by  defendant.  507. 

plaintiff:  501.  61 1. 
grounds  of.  Id. 
when  made.  Id. 
stamping.  611. 
taxing  costs.  Id. 
^fr/fOTiiri  for,  how  directed.    1203.^1^. 
want  of,  aided.  612. 
new  writ  and  inquisition  ordered.  Id. 
costs  on,  inaction  for  words.  993,  4. 
trespass.  997,  8. 
INQUISITION, 

upon  outlawry.  136,7. 

writ  of  inquiry.     See  tit.  Inqmry. 
fieri facias<t  to  determine  property.  1046. 
elegii^  and  return.  I074»  5. 
extent.  1078. 
INSANITY, 

persons  affected  by,  not  within  statute^  of  limitations.  15»  i6. 
00  ground  for  discharging  defendant.  219. 

baU.  Id.  s86. 
may  be  given  in  evidence,  on  non  ettfo/ehm.  688. 
INSIMUL  COMl>UT ASSENT.  3.  878. 

by  or  with  executors,  &c.  13,  14. 
INSOLVENT  DEBTORS, 

acurdatbgto;  2i6*^tf^«  374i&c. 


•  I 
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INSOLVENT  DEBTORS, 
acts  relatiog  to ; 
attornies  excepted  out  of.  76. 
pleas  of.  68 1 . 
persons  discharged  ander,  liable  for  subsequeDt  debts.  2169  if*  bo:  see 

3  Maule  &  SeK  59$.  conira^ 
entitled  to  benefit  of  lords' act.  377. 
when  and  how  discharged^  under  lords'  act.     See  tiu  Pruoiuru 
conipellable'to  deliver  up  their  effects.  384,  &c. 
in  execution  for  small  debts,  when  and  how  relieved.  389»  90. 
relief  of,  on  lord  RedesdaWt  zcu  391,  &c. 
actions  by  assignees  of.  8 . 

proceeding  to  judgment,  &c.  in  their  names.  96o. 
when  not  liable  to  be  arrested.  216, 17.  jlddetuL 
not  required  to  give  security  for  costs.  ^  ^  i. 

entitled  to  judgment  as  in  case  of  nonsuit.  824* 
when  brought  into  court,  on  lords'  act.  379* 
future  effects  of,  how  far  liable.  374.  (cj.  388,  9*  1126* 
judgments  against.  725.  1126. 

by  assignees  of.  1027. 
executions  Hgain St.  1126. 
scire  facias  against.  Id* 

Insolvent  debtors  court, 

privilege  of  parties  attend in^r.  203. 
proce^ings  m,  not  cognizable  in  C.  P.  381* 
INSPECTING  BOO  Kb,  &c.  507,  a. 
of  a  public  nature :  62  5. 

books  of  sessions,  &c.  Id.  626* 

and  court  rolls  of  manor.  626,  7, 
of  corporation.  627. 
of  a  private  nature.  620.  626.  846,  7,  8. 
rule  tor,  when  made;  628. 

on  information.  Id, 

mandamus,  ld% 
in  action.  /(/• 
INSTALMENTS, 

stayinji^  proceedings  on  pa3rment  of.  {64,  C. 

bond  for  payment  of,  within  stat.  8  &  9  /ir .  IIL  c.  ii.  6oi.  Zl2r,  2* 
scirt  facias  in  debt  on  bond  for  payment  of.  x  1 1 2. 
INSTANTER,  meaning  of.  592.  (dJ.eyS. 
INSURANCE.     See  tit.  Policy  oflmurance. 
INTERESSE  TERMINI, 

how  stated  in  pleading.  451.  (^J. 
INTEREST, 

payment  of,  in  debt  on  bond.  19,  &c. 
bail  not  liable  for,  on  judgment.  275. 
recoverable  on  bond,  though  not  expressly  reserved.  564. 

in /rovrr,  for  bill  of  exchange.  912. 
•taying  proceedings  on  payment  of.  56$,  6. 
when  allowed  beyond  penalty  of  judgment.  1076. 
bail  in  error  for.   .  1 84.  (cj* 
allowance  of,  in  error^  in  K.  B.  1 1 19, 20. 

Exchequer  Chamber.  1 120, 21, 2.  Addenda 
House  of  Lords.  ii22« 
when  not  allowed,  on  afErmingjudgment  in  Exchequer  Chasabor*  xa20,  21. 
INTERLOCUTO  RY  JUDGMENT.    See  tit.  Judmeni. 
INTERROGATORIES ;  See  ti^,  WUnesses. 
on  attachment.  241.  497,  8. 
aoder  lords'  act.  380^  8i| 
COfUont  8;5«  ' 
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JOINDER, 

of  action;  lOy  xi« 

upon  contract*  1 1* 
for  wrongt.  Id.  \%. 
roles  for,  contidered.  ii»  i%,  13. 
in  action,  of  different  persoM.  13,  14. 
demurrer,  rule  for.  743. 

must  hav>e  fierjeant^B  hand,  ia  C.  P«  Id. 
error.   i2o8,&c.  iaio»  11. 
JOINT  TENANTS,  a.  671. 
JOURNIES  ACCOUNTS.  26. 
IRA  MOTUS.  683. 
IRELAND, 

affidavit  made  in.  167,  8.  184. 190. 

privilege  of  peers  of,  from  arres(t.  199* 

acts  relating  to.  181.218.  231,  2.  852.913,14. 

proceedings  in,  on  stat.  \x  Geo.  III.  c.  46.  ^  s.  ^3 1 ,  &c. 

security  for  costs,  when  plaintitf  resides  in.  C56. 

venue  cannot  be  changed,  where  cause  of  action  arises  io.  A Ab 

witnesses  in,  biinging  up  when  in  custody.  8js. 

damages  in  actions  against  justices.  913,  14. 

judgments  in ; 

arrest  on.  11 8. 

plea  of  md  tUI  record  to.  ygj.  Cm  J. 
error  from;  1166. 

alledging  diminution  in.  X199.  fmj, 
writ  to  confess  or  deny  seal.  904. 
execution  on.  1225.  fa  J, 
IRREGULARITY, 

in  general,  what.  537,  8. 

when  and.  how  taken  advaatage  of.  5^,  &€• 

waived.  539»40f4>« 
10  affidavit  to  hold  to  bail.  194,  5. 

process,  and  when  and  how  cured.  161,  t*  539* 
notice  snbscribed  to.  538,9. 
service  of.  221.  {dj,  539. 
proceedings  on  bail-bond.  291. 
against  sheriff.  306. 

delivery,  filing,  or  notice  of  declaration:  127,8*  151.  J59. 

when  cured  by  accepting  it.  328. 

taking  it,  or  [rfea,  out  of  office.  161.  4*7.  ff).  539^ 

when  not.  5  39. 

notice  to  apply  to  wrong  court  on  loidt'  act»  not  cured  by  opposing  prisooer'i ' 

difcfaaigt.  3}9« 
of  inquiry,  Ac.  how  cured.  609. 

want  of  rule  to  plead.  490,  91.  558*  591. 

judgments  by  default ;  538.  591. 

for  want  of  bail  or  appearance,  how  waived.  249.  587.  593. 

previous  to  judgmenti  no  objection  to  refeniog  noie  to  MdMDOCny* 

597* 
against  prindpal,  no  ground  for  setting  aside  proceeding  agsHt  U. 

IIJOi 

DObce  of  trial  or  inquiiy.  539. 
execution.  C38. 

aigmng  finaTjudgnient  too  soon,  cved  by  attending  to  tax  cMlt.  o<4. 
service  of  rule,  how  cured.  525. 

setting  aside  judgments  for.  538.  5911a* 

new  trials  for.  928. 

distinction  between  inegularity  and  complete  dc&CtlB  t^QOCOfbg^,  »i*  (^ 
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BLE  PLEA, 

at.  afi-. 

.'m  nt  si/npd  for  want  of.  488,  g«  joo* 

IU.E  TERMS.  c)9,  9. 

MONE^.  whit.   -76.  794. 

•n»  -^t  of,  abolished    A/. 

ROLL  .  7V0.   -86,7. 
n  whom  obtained.  778.  786. 
whdi  term.   --6. 
tents  of.   "8  '.     786,  7. 
ibenng.   77Q    785. 
:ketingand  niing.  783. 
ry  of  proceedings  tn, 

in  general,  in  K.B.  781.  787. 

C.  P.  u 

Exchequer.  781* 
to  judgment,  in  K.  B.  9^6>&c. 

C.  P.  957,  &c. 

n  a  distringas y  &c. ; 

in  K.B.  10$,  6.  11^,  16.  138.  304s  {.  504*  5* 
C  P.  106,  7.  523. 

motion  to  increase,  or  for  sale  of,  on  last  day  of  term.  io6« 

523- 
pleadings,  what.  763. 

inlaw.   Id. 

fact;  Id, 

triable  by  the  record.  Id. 

country:  Id, 

feigned.  Id* 

severfil,  in  one  cause.  Id. 

by  whom,  when,  and  how  made  up,  in  K.  B.  764. 

C.  P.  Id.  765* 

with  or  without  a  rule  to  rejoin.  Id, 

contents  of.  765,  6. 

form  of,  in  K.  B.  by  bill :  766. 

title.  Id. 

memorandum.  Id.  j6j* 

entry  of  imparlance.  767,  8. 

pleadings :  768. 

after  judgment  of  resfondcai  ouster*  Id. 

by  original:  771. 
title.  Id. 

declaration  and  pleadings.  Id* 
in  C.  P.  by  bill  of  a  preceding  term.  766. 
how  entitled.  772. 
how  concluded ; 

on  issue  in  fact,  triable  by  the  country :  769,  &c, 
av/SLrd  of  venire  facias  i 
by  bill.  76 1 . 

original.  771. 
on  several  issues  in  fact«  769. 

non  est  factum  and  suggestion  of  breaches.  /^.  770* 
plea  to  part,   and  judgment  by   der'tult  to  residue* 

declaration,  and  judgment  by  default  to  new 

assignment.  Idm 
against  several  defendants^  who  pkad  separately.  769. 
5  A 
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ISSUES, 

ifOD  pkadiogtf 

bow  cooduded ; 

on  ittue  ID  fkt  triable  by  the  coontij: 
award  of  vninfaeuu  / 

wbere  tome  defradaiitt  plead,  and  oibert  let  ja^pMatp 

by  definilt.  7791  71.  91(1 16. 
on  several  itsuet,  in  fact  and  in  law,  771, 
wbere  tberiff^  it  interetted    Id. 
in  county  palatioe.  Id   772. 
Walit    773. 

Berwick  apoo  Tweedy  &c.  /£ 
wbere  inipartiil  trial  cannot  be  bad.  77a* 
entry  of  tuggettiona.  Id*  773* 
on  ifioe  b  hci^  triable  by  record.  774. 
law.Al 
in  King'a  Bench : 
gennal;  76}*  774. 
delivery  of:  774. 

asainat  aemal  defendanta.  Id. 
after  atriking  oat  special  pkadingt.  77$f6. 
apedali  763. 
paper-book  :  764. 

by  wbom,  and  when  made  1^  763^  4»  i;. 

delivery  of.  774. 

role  to  return  Id, 

time  for  returning.  Id  77 {. 

returning,  and  paying  for  entries.  77c,  6. 


nmiBterf  and  deiminring:  775. 
proceedings  thereon.  Id.  77<^ 
cooaeipeooe  of  accepting,  or  retnming.  776^  7. 
entering:  777. 

mlelor,  when  and  bow  giien.  Id. 
when  to  be  entered.  Id,  778, 
of  what  term.  786. 
in  what  manner.  Id.  787. 
by  defendant.  787,  8* 
in  Coflunon  Pleas ; 

to  whom  dehfered.  776* 
entering: 
rule  for.  777. 
time  allowed  for.  778. 
of  what  term.  786. 
in  what  manner.  Id.  787* 
cofHCS  of,  on  trials  at  bar.  807,  8. 
when  formerly  tried.  8aa.  (b). 
immaterial,  what.  942. 

not  cui^  by  verdict.  Id^ 
informal,  whau  Id. 

aided  by  32  A«.  VIII.  c*  30. /JL 
miigoiniDg,  aided  by  the  above  ttacufee.  947* 
in  tdrefacuu.     See  tit.  Sdrc  Faeiau 
error.    See  tit.  Error. 
JUDGES.  37,  8. 
JUDGE'S  NOTES.  1019. 
JUDGL*8  OKD£R, 

absolute  in  firsi  instance;  535. 

for  drawing  up  rule  in  viKcstioa*  Id. 
•ficr  pfCTions  tommons.  Id^ 


generd..,^^  —       . 
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DGE'S  ORDER, 
00  fint  sumnioDB.  53  {• 

three  summonies.  Id. 
md.  Id, 

to  deposit  bank  Dotety  on  ttat  38  Geo.  III.  c,  i.  f  8*  193,  4. 
finr  holding  to  bail,  in  trooer  or  deiimte.  x 73.  189. 
time  to  plead,  &c.  48^,  &c. 

entering  up  judgment  00  warnmt  of  attorney^  against  lUffiTioff  defendanty 

not  aUowed«  jy^. 
in  policy  causes.  620. 

to  produci>  papers*  ^^c.  how  complied  with.  Id. 
bt  particulnrs.  how  far  a  suy  of  proceedings.  621* 

atayin^  proceedings*  when  not  eridenoe  of  determination  of  suit*  Addntd. 
changing  vi  nue,  in  yacation.  640. 
consolidating  actions,  in  C.  P.  646. 
rule  to  t>riog  money  into  court    6  c 4. 
pleading  several  matters,  in  vacation.  706* 
Tiewy  cannot  be  had  witnout  conoeotin  vacation,  in  C.  P«  844* 
cannot  be  made  at   H^ettminsur^  in  a  cause  entered  for  trial  10  Z«im&««  8a8« 
how  far  a  stay  of  proceedings*  48  $,  6. 
must  be  drawn  sp,  and  served.  4869  7. 

a  proceeding,  so  as  to  prevent  the  necesatty  of  a  term's  obticet  8:4. 
motioa  to  set  aside.  508.  • 

make  it  a  rule  of  court.  503*  504* 
when  final.  ;36. 
how  appealed  from.  Id. 

enforced.  Id. 
atamp  duty  on.  Id 

evidence  of,  in  action  on  award.  878. 
DGE'S  REPORT.  See  tit.  New  Trudt. 
DG.VIENT  BOOK, 
not  ev'dence  of  judgment.  58 1«  oc6. 
DGMEN TROLL,  760 
on  jud>(ment  by  default.  593,  4. 
after  verdict.  9^6,  Ac 

entering  qideius  00,  for  discharging  sheriff*  146. 
DGMENT8, 
what.  954. 

arrent  or  See  tit.  JtrrtH  of  Judgmnd. 
when  and  how  signed,  in  K.  fi.  $93*  9(4. 

C.  P    ^93»  4*  9S4« 
entering,  in  what  cases  necessary   956. 

in  what  manner*  and  by  whom  done.  78 1« 

who  may  compel  it.  9^6* 

after  death  of  parties ; 

at  common  law :  9^7.  966,  7* 

WMne  pro  tunc,  ^fta*  9S8«  967*^ 

by  statutes 

between  verdict  and  judgment.  9C9.  1132. 

after  interlocutory  and  before  final  judgment.  9^9^  6o«  1133. 

death  of  one  of  several  parties.  960. 

plaintiff^'a  bankruptcy.  Id. 

insolvency.  Id. 

fdatton  and  effect  of,  at  common  law.  960,  &c 

Qpon  statute  of  frauds.  966. 

as  to  freehold  lands.  9609  6i. 

leasehold  property.  961. 

against  defendant,  and  his  heirs,  &C.  96O1 6x.  963,  Sec. 

iacaaeof  baokruptcf.  9621  3. 

ifuoithciri  oa  obbgatioo of  hia  aoceiton  963»&c 

6  A  2 
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JUDGMENTS, 

relation  and  effect  of; 

restrained,  as  against  purchasers.  966. 970* 

mortgagees.  1)70. 
docketing  what,  and  by  whom,  when  and  how  done  •  782^  3*  qlSjfkt» 

want  of,  when  relieved  against  in  eqoity.  9699  70^ 
.  bringing  in  rolls  of;  78  r,  &c, 

consequt  nee  of  neglect.  970. 
registenng    IJ. 

amendment  of :  97  ,2.   Addenda 
on  common  recovery.  751, 
in  abatement, 

for  plaintiff; 

on  issue  in  fact.  677,  8« 
law.  Idm 
defendant ;  679 

oi  cassetur  btUa^  vei  hreve,  725* 
in  bar,  • 

for  plainti^; 
form  of: 

in  assumpsit^  &c.  955. 
covenant.  A/. 
debt.  Id. 
annuity.  Id. 
detinue.  ///. 
replevin.  Id.  956. 
trespass.  95^. 
by  confession*    See  tit.  Cognovit  Actionem. 
default,  what:  587,  8. 

non  sum  informatus;  587.  9^4. 
when  signed.  594. 
entry  o^in  C.  P.  593,  4. 
taxing  costs  on,  in  C.  P.  $94* 
nil  dicit ; 

for  pleading  before  appearance,  or  taking  declaration  out  of  < 

in  bailable  action,  before  bail  perfected.    481.  56 

but  aee 
plea,  not  adapted  to  nature  of  aaion.  588,  9. 
signed  by  serjeant,  in  C«  P.  714. 
issuable,  when  under  terms.  590. 
statute  of  additions,  in  C.  P.  589. 
sham  plea  ofjudgment  in  court  oi  pte-fondre.  Id. 
plea  of  set  oft,  for  money  due  on  recognizance,  &c* 

wrong  actioi 
subtle  and  ensnaring  pleas.  590. 
in  abatement,  after  imparlance.  478.  676. 
iout  of  time.  591.  677,  8. 
^%'ithout  affidavit.  Id, 
an  insensible  pfea«  678. 
tender,  withont  paying  money  into  court.  590. 
double,  without  rule  to  plead  several  matters.  joS. 
entering  special  plea,  in  general  issue  book,  in  K.  B«  59 
not  delivering  plea  in  form,  in  C*  P.  Id. 

pleading  to  declaration.  480.  493,  4*  J&S. 

new  assignmeoL  588. 
appearing  to  scire  facias.  11 46. 
setting  forth  whole  deed,  on  0^.  589* 
giving  oy«^.  617. 
rejoining.  588.  739- 
joining  in  demurrer.  588.  894. 
returniog  paper  book.  588.  7749  5* 
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JDGMENTS. 

for  plaiDtiffy 

by  nil  d'tclt ; 

in  what  cases  it  cannot  be  signed.  590,  91. 
when  fii;Tner|  ;  4.R0.  (a), 

in  Kind's  Bench  :  480,  81, 
aftiT  rule  to  plead.  491* 

dfmand  of  plea.  49  3  9  4« 
Common  Pleas;    *8«,2.  594. 
after  rule  to  plead.  491 . 
demand  o.  plea,  494. 
summons  unattended  must  be  first  discharged,  in  C,  P.  487, 
atiter^  in  K  B.  Id. 
after  delivering  bill  of  particulars.  484,  $• 

giving  secunty  for  costs.  Id. 
how  signed,  between  essoin  and  first  day  in  full  term*  349* 
entry  of^  in  K.  B.  ^95. 

C.  W  593, 4,  5. 
taxing  costs  on,  in  C.  P.  Id> 
in  what  cases  irregular:   S3 8.  ^91. 

when  defendant  is  not  served  with  process.  Id. 
no  declaration  delivered,  or  filed,  dtc*  Id* 
signed  before  appearance.  Id, 

without  rule  to  plead.  Id. 

demand  of  plea.  Id. 
before  time  for  pleading  is  expired.  Id. 
after  plea  pleaded.  ^9 1 . 
when  it  cannot  be  signed,  or  set  aside  for  want  of  appearance.  Id. 
form  of,  on  reference  to  master  or  prothonotary,  in  action  on  billy 

&c.  i()i.(b). 
waiving.  591. 
setting  aside, 
for  irregularity ; 

motion  for,  when  and  how  made:  506.  527,  8. 

not  generally  allowed  the  last  day  of  teim,  in  C.  P.  523. 

upon  affidavit  of  merits:  $92. 

in  what  cases  not  allowed.  Id,  $93« 
motion  in  arrest  of  judgment  after.  950,  51. 
interlocutory : 

where  action  sounds  in  damages:  593,  4. 
on  demurrer.  593. 
nul  tiel  record*  Id. 
how  signed.  Id. 

Q».  \i  scire  facias  necessary  thereon,  after  year  and  day.  1  iij. 
final:  593. 
'  when  and  how  signed ; 
by  default.  Id, 

on  return  of  iocjuiry,  in  K.  B.  610. 

C.  P.611. 
postea^  in  K.  B.  92  J.  954. 
C.  P.  926.054. 

no  rule  for  judgment  necestarj.  611.  926. 
for  damages,  with  plainttfPs  asscdt,  without  in^sition.  599. 
admission  of  cause  of  action.  609. 
within  statutes  ofjeofails.  o^Q,  51. 
on8  &9  ^.  III  c  11.^8  :  599, &c. 
intent  and  construction  of  that  act.  601, 2. 
to  what  cases  it  does  not  extend.  601  •' 
proceedings  thtieon.  -  U*  6oa« 
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JUDGMENTS, 
for  pUiotiff,     . 

on  warrant  of  attorney ;  501.  so),  4, 5.  580,  8i. 
when  signed*  {9j. 
how  signed.  $80,  8x. 
on  demurrer ; 

in  abatement.  794,  {• 
btr;  79S»6. 
mle  tor.  $04.  794,  j. 
interlocmory  :  ^93.  7949  $• 
need  not  oe  signed,  m  jC.  fi.  79  j* 
obrr,  in  C.  P.  Id. 

motion  in  arrest  of  judgment  not  aDowed  after.  794* 
final:  M  79^. 
how  signed*  in  SL  B.  70 (• 

*        c  p.  }j. 

after  award  in  pbintiflPs  faTOur.  883. 
non  etttatiie  vera&to  i  709.  926, 
in  what  cases  giren.  94a. 
motion  for,  when  made.  9{3. 
how  it  differs  from  repleader.  743, 4. 
against  bankrupts.  1 124,  j. 

insolvent  debtors,  i  ia6« 
br  defendant ; 
on  demurrer :  795, 6. 

nonsuit  allowed  after.  909, 
form  of,  in  replefm.  9^$,  6. 

other  actions.  qjjS. 
of  AM  firct.     See  tit*   Nm  IVar. 
discontinuance  9^5. 
mUefiroitftd   723,  kc.  9$(. 
catteiur  SUla^  id  trtvt.  9$5« 
tta  processus.  718.  724,  $•  824.  874*  QJj. 
retraxit*  9;$. 
nonsuit;  Id. 

not  within  sut.  i^  Car.  II.  c.  8.  g^^ 
motion  to  set  aside.  {05. 
as  in  case  of  nonsuit;  9$^.. 

origin  and  foundation  of.  820, 2i.^ 

in  what  cases  given*  and  in  what  not.  82 1* 

after  bringing  money  into  court.  6^7.  660. 

record  entered  for  trial,  and  withdrawn.  823. 
at  what  time  it  may  be  moved  for ;  822,  &c« 
in  King's  Bench :  822* 
in  town  cause.  Id. 
countrv  cause.  823. 
in  Common  Pleas  :  Id* 

same  term  issue  is  entered.  822.  825. 
after  moving  fisr  costs,  for  not  proceeding  to  trial,  in  K.  B.  and 

chequer.  I 

C.  P.M  8: 
motion  for;  507. 

nouce  of.  516,  17.  824. 
affidavit  in  stinport  of.  822,  3. 
rule  for,  in  K.  B.  82;,  &c. 
C.  P.  82  5. 
making  absolute*  or  discharging :  824^  5*. 
proceedings  thereon«  826. 
cauief  against:  8249  ^.  8{3« 

abfcocc  of  natcnai  witQ|Si|  ftct  824^  i% 
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^GMEMTSt 

for  defendanty 
as  in  case  of  noQtnit: 
canses  againtt ; 
iDsolTency:  834« 

itet  firocetiut .     Id* 
pertmptory  uodertaking ;  Idm  8a6« 
proceed iDfiTs  thereoo.  8a6. 
further  trnlarj^t-menc  of  time  after*  827. 
costs  on.     See  tit.  Coil/. 
Qtk  mJ  Hd  rec^d  ; 

qnod  furfeck  reeordimu  799* 

defecit  de  reeordo.  id, 
in  abatement  *  02. 
interlocutory  or  6na].  Id* 
demurrer  to,  or  counter- plea  of^  tger*  6i6. 

to  eTidence.  0  s>6* 
special  verdict,  motion  and  rule  for.  504* 
InU  of  exceptions    903,  4 
of  amoveat  mamit^  in  Exclieqner*  146* 
fbre)ud)(er.  31^. 
repleader.  9439  3 
in  ejectment,  motion  for,  against  casual  ejector.  <o8»  ^ 

actions  again>t  executors  and  administrators.    See  tit.  JSMsmfsfr  and  Jld- 

wiuuiit^Uors* 
bankrupts.  11249  5. 

insolvent  debtors,  and  fugitifes.  73$.  xin6. 
heirs  and  devisees.    See  tit«  Hnr  and  Dnmie. 
in  tetre/acuu.    See  tit.  Sche  Faaat* 

error.     See  tit.  E^ror, 
debt  on,  when  barred  by  certificate  of  bankrupt,  21  a. 
outstanding,  plea  of:  682. 

replication  to.  729. 
actions  on :  See  ut   D^  m  Judgmmi. 

costs  in.  1004. 
avowry  or  cognizance  on.  683. 
setting  o£F  costs  on.  •  026,  7. 
may  be  set  off,  though  error  be  pending  thereon.  694* 
satisfaction  of,  when  presumed  nrom  lapse  of  time.  Id* 
erroneous  and  irregular,  in  what  cases  a  justification,   1070^ 
reverted  aa  to  costs,  &c  1216^  17. 
URAT,  of  Affidavits.  183.  520. 
URATA.  8(;8,  g   038,  9. 
URISDICTION, 

of  K.  B.  in  persona)  actions  t  35* 
in  trespass.  Id* 
by  original  writ.  Id. 

attachment  of  privilege;  36* 
bill.  Id. 
of  C.  P.  in  personal  actions  t  Id* 
by  original  writ.  Id. 

capias  quare  elautum  fregii*    Id. 
attachment  of  privilege.  //• 
biU.  Id. 
on  removal  from  inferior  conrts.  Id* 
in  real  aod  mixed  actions.  Id 
on  writd  of  habeat  corfmsf  and  prohibitioQ*    Id. 
pleaato.    See  tit.  Pluu  and  Plioamg* 
diftrent  kindsof,  and  whQi  claimed  or  pleaded.  66s« 
of  coortof  lequcfUy  for  Imdm^  &c,  9849  ftc* 
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JURY, 

of  officers,  clerks,  and  attorDies  ;  51. 

matter!  enqnirable  by,  Idm 
trials  by.     See  tit.  Triali, 
qualifications  of ;  830,  31.  898. 

in  London  and  Middlesex.  830.  (b.) 
process; 

%}enire  facias j  what :  830. 

history  of  clause  of  nisi  furuum  831,2. 
when  issued.  832. 

after  distringas^  or  habeas  corpora»  833* 
in  King's  Bench ; 

distringas^  what.  832. 
alias  iind/iiurics.  833. 
when  necessary  to  be  resealed.  836. 
in  Common  Pleas ; 

habeas  corfius  jtsratorum  :  832. 
by  whom  si^raed.  836.  (h)m 
ahas  SLud  filuries.  833. 
when  necessary  to  be  resealed.  836b 
to  whom  directed : 
sheriff.  771.  834,  5. 
coroner.  77  !• 
elisori.  Id, 

where  impanial  trial  cannot  be  had.  772. 
in  H^ales.  774. 
*        Berwick  upon  Tweed,  Id» 
county  palatine :  773,  83$. 
mittimus.  Id, 
form  of  :  830.  8^2,  3.  835. 

tarn  ad  triansLim,  quasm  sid  htqmreadwm^  835*  915^  !& 
hy proviso.  8;  5. 
teste  and  return.  Id   836. 
going  out  and  sealing.  8;6. 

for  special  jury,  in  K.  B.  841, 
need  not  be  signed,  in  K.  B.  836. 
signing,  in   C  P    Id   (bjm 
on  trial  at  bar.  808. 
new  trial.  958.  9 
in  what  cses  aided,  by  statute  of  jeofails.  948^  &c« 
common  :  H36,  7. 

how  nonitnatedy  summoned, and  returned.  836}  &c. 
gooiijury.    502    504-  604.  838. 
special;   036 

what,  an  :  how  nominated.  838. 
origin  and  history  of; 

on  trials  at  bar.   808.   838. 
in  ether  cases.   839. 
statutes  respecting.  839,  &c. 
costs  of;  Id, 

certificate  for    8^0. 
motion  and  rule  for  ; 

in  King'>  Bench  :   502.  504. 

by  v^  hiM),  when,  and  how  drawn  up.  {04.  84O)  41* 
in  Common  1  leas:   $03,4. 

by  wli(;m  drawn  up,  840. 
appointment  thereon.  Id. 
in  term-time.  841,  2. 
nominating  and  reding.  8381  &c« 
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TRY, 

special ; 

summoning  in  London.  841. 
facility  in  obtaining,  how  restrained  ; 

in  K.  B.  Id. 
C.  P.  Id.  842. 
DOttce  to,  on  trials  at  bar.  808. 
once  appointed,  cannot  be  changed,  833* 
exception  to  this  rule.  Id. 
views  by ; 

in  what  cases  allowed.  842,  3. 
statutes  respecting ;  843. 
construction  of.  Id. 
motion  for,  in  K.  B.  and  when  of  course  or  not.  {02*  $04,  53 {«  843)4. 

C.  P.  844. 
Exchequer.  Id. 
rule  for,  in  K.  B.  (;02.  Id.  (m).  504.  535.  844. 
C.  W  Id. 
proceedings  on.  844^  5. 
shewers.  Id. 
evidence  on.  844. 
changing  venue  on  account  of.  633. 
no  ground  for  allowing  costs  in  tresfiasi*  998. 
challenges  of;  89 q,  0. 
to  the  array.  895. 
poUs :  Id. 

propter  honoris  respectum.  Id. 
defectum.  Id. 
affectum :  Id. 
principJ.  Id. 
tofavo  T.  Id.  896. 
triers.  896* 
delictum.  Id. 
voire  dire.  Id. 
swearing;  897. 

after  view.  Id. 
talesmen ;  Id 

at  rommon  law.  Id, 
by  statute.   Id.   898.' 
withdrawing  juror  r  900. 
costs  on.  ()0o.   900. 
Withdrawing  from  the  bar;  907. 

what  they  may  take  with  them.  Id. 
misbehaviour  of,  ground  for  new  trial.  929.  949, 
objections  to,  or  mode  of  returning  them.  611. 
JST1CE>, 

of  assize.  803. 
in  eyre    Id. 
of  the  peaccy 

actions  against ;  27*  8.  32^  &c.  913,  14. 
limitation  of.   21. 
notices  of   27,  8. 
venue  in     435. 
pleas  in.   691. 
damages  in    913,   14. 
costM  in      See  tit.  Costs. 
may  plead  general  is<!ue.  691. 

bring  money  into  court.  6  j2y  3* 

xnfonxMUon  against  when  moved  for.  523, 

5  B 
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JUSTICIES,  66. 

attachment  on,  in  county  palatine,  not  within  8tat«  ^i  Geo  III.  c,  I24«  in 
JUSTIFICATION, 

mease  for  libel  or  words.  683. 
refilevtn.  See  tit.  Refihvln, 
tresfidis.  See  tit.  Pleas  and  Pleading. 
matter  of,  must  be  pleaded  in  trespass.  6919 


K. 

KING, 

and  his  family  privileged  from  arrest.  196. 

may  protect  his  debtor,  &c.   197* 

palace  of,  how  far  pririleged.  222* 

removal  of  his  debtor,  hy  habeas  corpus ,  343,  4. 

seisin  of,  how  stated  in  pleading.  4^1.  fb)» 

consent  of,  when  necessary  to  compound  penal  action.  58c. 

entitled  to  moiety  of  sum  paid  for  costs  thereon.  583. 

is  not  bound  by  statute  29  Car.  II.  c.  3    ^16.  1038. 

4  jinn,  c.  i6.  702,  3* 

5  Geo.  11.  c.  30    209* 
has  a  right  to  demand  trial  at  bar  ;  S04 

though  out  of  common  course.  807* 
cannot  be  nonsuited    908. 
execution  for  debt  of;  See  tit.  Extent. 
priority  of.   [038.  1080,  &c. 
may  be  sued  out  without  svire  facias.  1115. 
error  against     116;. 
lease  or  grant  by,  under  outlawry.   138. 
KING'S  BENCH, 

jurisdiction  of.  in  personal  actions.  3  g,  6. 
prosecution  in,  for  offences  comnntted  abroad.  8j6.  (a). 
error  in,  on  judgment  of  same  court.  1 160,  61. 
to,  from  other  courts,   i  i6i,  2. 
from,  to  Exchequer  Chamber.    1163,  &c. 
House  of  Lords.  1163. 


L. 

LACERAVIT.  998. 

LANCASTER.     See  tit.  Coun^i/  Palatine. 

LANDLORD, 

his  claim  for  rent,  under  execution  ;  105 1,  &c. 
how  enforced.  1053. 
remedy  by  distress,  in  case  of  bankruptcy.  I0C3« 
LANDLORD  and  TENANT, 

justification  by,  under  rights  of  entry.  684. 
LAST  DAY  of  TERM.     See  tit.  Motions,  and  Rules. 
LATITAT;  See  tit.  Protm. 

what.  147.   149,   (JO. 

may  be  issued  in  first  instance.   147.   150. 

lies  not  against  peers,  &c.   147. 

how  far  considered  as  commencement  of  suit.  25.   148.  3J0,  51. 

by  whom  issued,   and  signed.  151. 

must  be  sealed.  Id. 

common,  or  special.  Id.  152. 

direction  of.  154. 

cannot  be  directed  to  sheriff  of -Mlf<i&f^;tf.  149.  154.  170. 
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riTAT, 

fe//tf  and  return  of.  ijj,  6. 

must  be  served  in  county,  to  sheriff  of  which  it  is  directed.  1 70. 

action  a^rainst  assignee  of*  8* 

of  king's  right  to  levy  profits  on  outlawry.  1 38, 

or  demise,  how  stated  in  pleading :  451,  (b). 

entry  under.  Id. 
of  tithes,  &c.  how  stated.  ///• 
at  rack  rent,  &c.  not  within  register  acts.  9709  71. 
in  what  case  seizable  under  execution.   1039.  I048* 
how  assigned  by  sheriff.  1040. 
of  expelling  lessee.  Id, 
\SE  and  RELEASE, 
how  stated  in  pleading.  451.  (b), 
3AL  PROCESS, 

justification  under.     See  tit  Pleat  and  Plea£ng, 
/aRI  FACIAS.  138.  103 1.  10C916O9  6i|  2. 
.BILITY  ASSUMPSIT.  3. 
iELS, 
actions  for ; 

staying  proceedings  in.  J461  7. 

chaneing  venue  in.  634. 

justifications  in.  683. 

costs  in.  993,  4. 

abate  by  death  of  plaintiff,   after  iaterlocatory  and  before  final  judgment. 

1134. 
JERATE, 
writ  of; 

what.  1084. 

proceedings  on.  Id. 

on  re-extent.  1085,  6. 

poundage  on.  109c. 
JERUM  TENEMENTUM, 
plea  of,  in  defendant.  684. 
third  person.  Id. 
need  noc  be  signed,  or  filed.  71 3* 
may  be  given  in  evidence  on  general  issue.  69O1  91. 

pleaded  with  not  guilty.  704. 
issue  on,  by  whom  made  up.  764. 

:ence, 

plea  of.  684. 

must  be  pleaded  in  trespass.  691. 

costs  on  plea  of.  ogg. 

for  balance  of  attorney's  bill;  77,8.  328,  &c.   1027. 

when  subject  to  equitable  claims  of  parties.  330,  31. 
^GUARDSMAN,  . 

place  of,  saleable  under  lords'  act.  382. 
CITATION  of  ACTIONS, 
penal.   14,  15. 
m  general.   15,  16. 
on  bill  payable  after  sight.  19. 

lords'  act.  1 7. 
in  debt  on  bond.  1 9,  &c. 

judgment.  20,21. 
actions  for  wrongs.  21,  2. 

on  special  contracts.  24,  5. 
quo  warran$Q.  704,  982,  3. 

5  B  2 
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LIMITATION  of  ACTIONS, 

after  reversal  of  judgment  by  error.  i6. 

outlawry,  td, 
arrest  of  judgment.  Id, 
exceptions  in  favour  of  infants,  &c.  Id. 

persons  beyond  sea.  Id.  1 7^ 
actions  and  cases  not  within  statute.  16,  &c. 
statute  of; 

plea  o: :  68 1 .  68$. 
how  pleaded.   18,  19. 
considered  as  a  plea  to  the  merits*  ^i^i^ 
must  be  signed,  in  C.  P.  71 4. 
to  information  in  nature  oiquo  warrMtito.  704* 
when  pleaded,  or  given  in  evidence."  687.  600. 
not  formeily  allowed,  after  general  issue  withdrawOi  in  C.'P«  715. 
what  will  take  case  out  of  it.  22,  &c.  Addenda 
may  be  avoided  by  latUaty  or  cahias  in  C.  P.   148.  1^6,  7.  163. 
attachment  of  privilege  how  replied  to,  in  K.  B.  309. 

C.P,  310. 
debt  barred  by>  cannot  be  set  off.  694,  5. 
in  error  : 

plea  of.   12  zo. 
LONDON, 

attomies  of  mayor's  court,  Sec.  excepted  out  of  stat.  22  Geo.  II.  c.  46.  % 
customs  and  bye-laws  in,  when  and  how  tried.  409,  10. 
trial  at  bar  in.  80^. 
court  of  requests  for ;  9849  &c. 
distinctions  on.  Id. 
error  from  courts  of    1 162. 
LONDON  DOCK  COMPANY, 
limitation  of  actions  against.  22. 
notice  of  action  to.  3t     (d) 
LORD  of  MANOR, 

Justification  by,  to  take  wreck.  684. 
LORDS      See  tit.  House  of  Lords,  and  Peers. 
LORDS'  ACT;  234,  S.  374,  S- 
construction  ef.  37^,6. 
to  what  prisoners  it  extends.  375,  Sec. 
to  what  not.  376,  7. 
proceedings  under.  3  77,  &c. 
note  for  allowance  on  :  381,2,  3. 
by  several  plaintiffs.   383. 
judge's  order  under,  final.  384.  536. 
compulsive  clauses  in.  3841  s-  and  see  tit.  Prisoncri. 
LOTTERY  ACT, 
process  on.   153. 

affidavit  to  hold  to  bail  on.  1899  90. 
actions,  &c.  for  penalties  on,  by  whom  brought.  Ca6. 
LUNACY      See  tit.  InsanUv.  ^       ^^ 

LUNATICS, 

appearance  of.  83.  (g). 
affidavit  of,  dispensed  with.  580. 


M. 
MAL-FEAZANCE.  4.  4C0. 
MAN,  Isle  of    .82,3. 
MANCHESTER, 

court  of  requests  for*  398.  989. 
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ANDAMUS;  821.  9C0. 

to  deliver  up  court  rolls,  &c.  78. 

inspect  books,  &c.  628.  (b),  • 

examine  witnesses  in  Indian  ^c.  80. 
enforce  award  of  commissioners,  under  inclosure  act.  886,  7. 
an  action,  within  &tatute  43  Geo.  III.  c.  46.  $  5.  1034,  5. 
damages  in,  603.  979,  80. 
costs  in.     See  tit.  Costs, 
A.NDATE,  10  sheriff.  219.  303. 

by  sheriff.  220,  21.  299,  300*   1055. 
ANDAVI  BALLIVO.  299.  1055.  io6i. 
ARINES,  arrest  of.  204,  6. 
ARKET, 

justification  under  right  to  enter.* 684. 
overt,  justification  under  sale  in.  692. 
ARRIAGE  ;  See  tit.   Feme  covert » 
promise  and  consideration  of.    3. 
vrhen  a  revocation  of  warrant  of  attorney.  577. 

submission  to  arbitration.  868. 
[ARSHAL  of  King's  Bench, 
office  of.  46. 

officers  appointed  by.  /</.  47. 
bo(  k  ot.  2S2.  3.   3^6.  364. 
acknowledgment  of.  36;,  4. 
[ASTEK'S  Allocatur,  49c;,  6.  1026.  "* 

Report  on  interrogatories,  motion  for.  498.  504. 
Hales.     See  tit.   Rules. 
[AYHEM.  damage*;  tor    9:8. 
lAYOK'S  (CURT  OF  LO>JDON, 
return  o    pibceedin^s  in     404.  CbJ, 

lELlUS  INQUIRENDUM.   137. 
[EM15Ei(S  of  CONVOCATION, 

privilege  of.  from  arrest,   .'co. 

IEMBERS  of  the  HOUSE  of  COMMONS, 

how  sued  ;  2;.   3;.  81,2.  93*4.  97*  Ii2y&c.   147. 
in  courts  of  equity.   114.  ,^aj» 
jo-ntiy  wlih  others.   115. 
pTAc'tpe  tor  oiiginal  against,  in  case.  Id,  (c)» 
process  agcimst.  by  original;   115. 
foi-m  oT.    I    4.  (g), 
teste  and  return.  Id, 
how  served.   115. 

on  staiutf  4;  Geo.  HE,  c.  124.  5  3.  Id. 
how  iv  differs  from  process  against  other  persons.  114.  (g), 
bill  against ;   1    7. 

its  commencement.  438. 

conclusion.   1 1  7.  4^6,  7. 
tiow  filed,  in  K.  B.  117. 

C.  P.  Id, 
process  thereon :   Jd.  1 1 8. 
form  of    117 

teste  and  leturn    Id.   118. 
appearance  :    1  •  ; 

with  wh'»m  entered,  in  K.  B.  Id. 

C.  P.  Id. 
by  plaintiff,  according  to  statute  45  Geo.  III.  c.  124,  1 18. 
declaration;  117,  18. 

beginning  of,  by  original.  118.  f^aj. 

m.  Id. 


1334  INDEX. 

MEMBERS  of  the  HOUSE  of  COMMONS, 
eotry  of  bill  and  process  against.   1 1 8.  (a)» 
cannot  cast  essoin.   103,  4. 
be  arrested.   199. 
bail.  251. 
attached  for  non-payment  of  money.  1999  2cx>« 

non-performance  of  award.  879. 
taken  in  execution.    119.   1063. 
proceedings  against,  under  4  Geo.  III.  c.  33.  112,  &c. 

45  Geo.  III.  c.  124.   113,  14.  117,  i8y  19. 
bail  of,  discharged.  283. 
MEMORANDUNf,wbat.  766. 

reason  for,  and  different  kinds  of.  Id,  767. 
general,  to  what  time  it  relates  :  766. 

how  conti oiled  or  rectified.  Id*  767. 
(pecial,  against  attornies.  3 1 2. 

prisoners*  3  56* 
not  used  in  actions  by  original.  771. 
or  minute  of  warrant.    See  tit.  Warrani. 
MEMORIAL  of  Annuity, 

pleadings  respecting.  733. 
MESNE  PROCESS, 

execution  of.   165,  &c.  219,  &c. 
MESNL  PROFITS, 
action  for ; 

proceedings  stayed  in  second  gutmenty  till  paymeot  of  COSta  of.  55^* 
aUter^  of  damages.  Id,  (d), 
costs  in.  997. 
bail  in  error,  when  not  chargeable  for.  1181. 
MIDDLESEX, 

bill  of.    See  tit.  Bill  of  Middlesex^  and  Process, 
county  court  of.  989. 
MILITIA, 

attornies  how  far  exempted  from  serving  in.  74. 
MILLS,  demolishing  119,20.  (k),, 
MISBEHAVIOUR, 

of  party  or  jury,  ground  for  new  trial.  829. 
MISCONTINUANCE:  596. 

aided  by  statute  of  jeofails.  948. 
MISCONV EYING  of  PROCESS, 

aided  by  statute  of  jeofails.  Id, 
MISDIREC  I  ION.   See  tit.  New  Trials. 
MISERICORDIA, 

judgment  of,  in  penal  action,  not  erroneous:  97x9  2. 
nor  misuke  in,  of  plaintiff  for  defendant.  972. 
want  or  wrong  addition  of,  aided.  Id, 
MISFEAZ ANCE,  whit.  5, 450. 
action  for;  9. 

declaration  in.  45  c. 
MISJOINDER, 

what,  and  how  taken  advanuge  of.  12,  13. 
not  cured  after  demurrer,  by  eptering  nolle  prosequi*  72J, 
when  cured  by  verdict.  941,  947,  8. 
MISNOMER, 

consequences  of; 

00  bailable  process.  292.  458.  Addend* 
process  not  bailable  s  248.  459,  60|  6i, 
distringas,  105. 
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ISNOMER, 

consequences  of; 
on  putting  in  bail.  258* 

jury  process.  949. 
in  real  actions.  746. 

fines  and  recoveries.   748. 
pleas  in  abatement  of;  672. 

mode  oi  beginning  and  concluding,  673,  4^  J. 
must  state  defendant's  surname.  674. 
amendment  after.  744. 
replication  to  pica  of,  that  defendant  is  called  as  well  by  one  name  as  the  other. 

67a.  (ij. 
how  cured ; 

by  amending  writ.  459. 

appearance.  248. 
declaration.  744. 
declaring  in  right  nanie»  in  C.  P.  248.  459,  6o>  6t. 
statutes  of  jeofails.  946. 
no  ground  of  nonsuit  at  trial.  4^9. 
not  material  after  judgment.  248.  460961.  1063. 
of  parties,  in  writs  of  error.  1170. 

[ispli:ading, 

aided  by  statute  of  jeofails.  946. 
ISTRIAL, 

judgmL'nt  arrested  for.  948,  9. 
[ITTIMUS  ;  See  tit.  Certiorari  and  Mittimus. 

to  county  palatine.  637.  771,  2.  835. 
[IXED   ACTIONS;    1    and  see  tit. -^^/iW. 
jurisdiction  over,  in  C.  P.   36. 
damages  in.    See  tit.  Damages, 
costs  in.     See  tit     Costs. 
[ODER ATE  CORRE'  TION, 

plea  of.  684.. 
:OLLlTER  MANU)  IMPOSUIT, 

plea  of,  in  defence  of  real  property.  6831  4- 

personal  property.  Jd, 
to  preserve  the  peace.  Id. 
prevent  damage.  Id, 
ONEY, 

bringing  into  court ; 
onginof.  650. 
ID  what  cases  allowed : 
in  assumpsit.  6^0,  &c. 

case,  ^or  navigation  calls.  6ig2. 
covenant.  05O9  51. 
debt  on  bond.  564. 
for  ren':.  651. 
on  policy  of  assurance.  646,  7.  6^1.  6^8. 
in  actions  by  executors  or  administrators.  6529  3. 
ag.iinst  justices  of  peace..  Id. 

ofHcers  of  excise  or  customs.  Id* 
in  what  cases  not  allowed 

for  one  of  several  defendants.  653. 
in  actions  for  general  damages.  651. 
dilapidations.  Id.  652. 
debt  for  penalty  of  charterparty.  653. 
where  defendant  demurs  to  one  coant.  Id. 
u^D  several  counts  or  breaches :  Id* 
costs  on  taking  it  out.  Id. 
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MONEY, 

bringing  into  court ; 
under  statute  43  Geo.  III.  c.  46,  §  2.  232« 

proceed) ngs  thereon.  ///•  233* 
effect  of,  on  same  statute,  $3.  1018. 
motion  for  ;   qoz^  3. 

when  and  how  made.  654. 
rule  for ; 
in  King's  Bench  :  502. 

by  whom,  when,  and  how  drawn  up.  654* 
judge's  order  for,  in  vacation.  504.  $35.  6$4« 
commonly  drawn  up  with  costs*  655. 
exception  to  this  rule.  Id, 
in  Common  Pleas  :  501.  go  3. 

by  whom,  when,  and  how  drawn  up.  6^4. 
side-bar  rule,  under^t;^  pounds.  501.  6^4.  jUdenJ, 
how,  where  it  amounts  to,  or  exceeds  that  sum.  503.  6j4* 
judge's  order  for,  in  vacation.  504.  5359  6.  654. 
m  what  cases  it  may  be  drawn  up  with  costs  to  a  certain  time  oolj. 

655,6. 
service  of  copy  of.  656. 
on  plea  of  tender.  6549  5« 
how  far  an  acknowledgment  of  right  of  action  ;  6^6. 

in  tc^fiass  against  justices,  &c.  Id. 
an  admission  of  legal  demand  only.  Id, 
generally,  an  admission  of  the  contract.  65^* 

in  actions  on  policies.  658. 
can  only  oe  proved  by  rule  for  bringing  it  in.  6j6» 
plaint. ff  !nay  be  nonsuited  after    657.  909. 
brought  into  court ; 

to  wli.  m   and  how  paid,  in  K.  B.  6c4. 

C.P.  ll 
receipt  or    Id* 
cannot  be  recovered  back.  656 

in  gcmr.il  be  restored.  Id.  661, 
in  wh.tt  cases  it  may  be  paid  back.  60,  7*  66 1« 
taking  out  of  court; 

waiver  of  11  it gularity,  in  bringing  it  in.  652. 
with  co^is,  m  uischirge  of  action  :   658,9. 

pioccedin   s  the.eon.   6;>g 
Qu,  if  a  bar  to  new  action,  after  nonsuit.  660.  {a). 
proceeding  in  action,  for  a  greater  sum  ;  659. 
consequences  of   Id,  660. 
costs.  6')0,  6: . 
foreign  value  of,  how  ascertained.  598 
depositing  m  sheriff  s  hands.     See  tit  Defiosit. 
in  defendant's  hands,  may  be  taken  in  execution.    1039. 

allter  o  money  in  the  hands  of  sheriff  under  former  execution*  Id* 
MORT  D'ANCESTOR, 

assize  of,  damages  in.  90. 
MORTGAGEE, 

of  estate  in  Ireland^  allowed  to  be  bail.  268. 

lease,  may  stay  proceedings  in  ejectment,  for  non-payment  of  rent.  566. 
ejectn  ent  by,  staying  proceedings  in.  567,  8. 
how  far  affected  by  judgments.  96s.  967.  969, 

MOTIONS, 

what.  495. 

in  King's  Bench ; 

00  crown  side.  Id. 
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lOTIONS, 

in  King's  Bench; 

for  atuchments  ;  49 ;,  6. 

how  entitled.  30;.  497*  Si8>  19* 

when  moved  for  on  last  day  of  term.  298*  305.  496*  $ai|  ft. 
notice  of;  f^iO,  17*  ^ig. 

not  necessary  for  iodgment  as  in  case  of  nonsnit.  516,  17.  824« 
what  may  or  may  not  be  moyed  on  last  day  of  term.  298.  Ssi>  2f  3«  y^ai 

9^6.  j/dJauL 
bk  Common  Pleas ; 

no  crown  side.  49^* 

for  attachments ;  /</•  496    $3 3* 

bow  entitleil.  30^.497.  5189  19. 
notice  of;  29:.  5.7.  ;»3,  4.  527.953. 

necessary  for  judgment  as  in  case  of  nonsuit*  5x7. 824. 
what  may*  or  may  not  be  moved  on  the  last  day  of  term.  523^  4.  952* 
an  both  courts ; 

where  action  is  depending : 

on  behalf  of  plaintiff,  jo^t  6« 
defendant*  506^  7. 

of  course,  requiring  only  counsel's  signature*  {0213.  Si6* 

in  ejectment.  508,99  to. 
where  no  action  is  depending ;  ^ 

to  strike  attorney  off  roll,  at  his  own  instance.  8o«  $11. 

re-admit  attorney,  who  has  neglected  to  take  out  certificate,  &c* 

67,  8.  ji.i. 

make  submission  to  arbitration  a  rule  of  court.  51 1« 

set  aside  annuity.  511,  Ac* 
w&daYit  in  support  of.  5 16,  Sec.  and  see  tit.  JtffidavUu 
ccteodaoce  of  attomies  on.  72. 
for  rules  :  See  tit.  Rules, 

'  course  observed  in  hearing.  531,  2. 
what  counsel  are  heard  00.  532,  3. 
bt concilium  %   302,3. 

argument  of  causes  on :  529. 

when  and  how  brought  on.  Id.  12 139  14* 
what  counsel  are  heard  on.  532. 
moving  for.   533. 
for  costs,  on  court  of  conscience  acts.  992,  39  4* 
in  arrest  of  judgment.  926. 9  52,  3. 
when  appointed  for  particular  days.  529. 
to  come  on  peremptorily.  498.  531* 
costs  on.     See  tit.  Costs. 
UTINY  ACTS.  20s,  6  049.  1023. 
UTUAL  ACCOUNTS, 

will  M)^e  case  out  of  sutute  of  limiutioni*  239  4* 
UTUAL  DEBTS;  See  tit    Setoff. 
arrest  for  balance  of.  116% 
UTUAL  PROMISES ;  3.  444. 


actions  on.  3. 


NJ 


/IVIGATION  CALLS, 
money  may  be  brought  into  court,  in  action  for*  6c2i 

bcessity; 

way  of*  684. 

InidficitioQ  by  iaeritablct  Jd% 

6C 


■ «  .1 


:\  i 
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NEGLIGENCE, 

actions  for.   r,  i^o. 
NE  RECIPTATUR.  8 1<. 861,2,  3. 
NE  UNQUES  EXECUTOR,  &c,  682. 

plea  of,  not  formerly  signed,  in  C.  P-  71  ^. 
NEW  ASSIGNMENT  ;  See  tit.  PUas  and  PleaSng. 

plea  of  not  guilty  to,  need  not  be  signed  or  filed  :  713* 

issue  on,  by  whom  made  up.  764. 
costs  on  plea  of  not  guilty  to.  1000. 

judgment  by  default  on.  ioo8» 
NEW  TRIALS, 

origin  and  necessity  of.  926,  7. 
in  what  cases  granted  ;  928,  9. 
in  ejectment.  928. 
after  trial  at  bar.   809.  928. 
nonsuit:  928. 

for  defect  in  bill  of  particulars.  624. 
concurring  verdicts.  928. 
contrary  verdicts.  Id, 
in  inferior  court.  Id. 

after  special  case,  defectively  stated.  921,  2* 
grounds  of  moving  for; 
want  of  due  notice.  928. 

proper  jury.  929.  949,  50. 
Tariance  between  issue  or  paper  book  and  record  of  msl  prius.  928. 
misbehaviour  of  prevailing  party.'  929. 

jury.  Id. 
absence  of  attormes,  or  witnesses.  Id. 
discovery  of  material  evidence  after  trial.  Id» 
conviction  of  witnesses  for  peijury.  930. 
misdirection  of  judge.  Id.  93 1. 
rejecting  witnesses.   930. 

admitting  or  refusing  evidence,  contrary  to  law.  /</• 
error  or  mistake  of  Jury.  931. 
in  penal,  hard,  or  trifling  action  :  932. 

after  point  reserved*  9^2*  9.26.  932. 
where  defence  is  unconscionable.  932. 
excessive  damages.  931,2. 
smallness  of  damages.  932. 
cannot  be  had  in  civil  cases,  for  one  of  several  defendants.  Id* 

part  of  cause  of  action.  Id»  933* 
in  criminal  cases.  396.  933.    « 
motion  for,  when  and  how  made,  in  K.  fi.  926. 933. 

C.  P.  926.  933, 4* 
not  allowed,  after  moving  in  arrest  of  judgment*  934. 
in  action  ordered  by  Chaocellor.  Id. 
affidavit  in  support  of.  93  j. 
judge's  repon  en.  l€L 
rules  for ;  531. 

to  shew  cause.  935. 

absolute.  938. 

proceedings  on,  in  K.  B.  Id.  939. 

C.  P.  939. 
when  set  down  in  peremptory  paper,  in  C.  P.  53  u 
on  the  whole,  or  part  of  the  record.  936. 
costs  on.     See  tit.  C^tU. 
NIENT  DEDIRE.  635.  772,  Ac 
NIL  C A PIAT,  jadgment  of; 

when  given  on  demurrer.  795,6.  .      .    .        .*      .  . 
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IL  DEBET, 

plea  of;  68o« 

what  may  be  giren  in  evidence  on,  and  what  not  686|  7i  8. 
a  nullity  in  assumpsU.  588,  9. 
in  debt  on  bond,  bad  on  general  demurrer.  687.  (ijm 
IL  DIGIT,  juilgment  by.     See  tit.  Judgments. 
IL  H  ABUIT  in  Tenementis,  plea  of.  687. 
ISl  PRIUS, 

clause  of,  in  jury  process.     See  tit.  Jurif  jlwocuu 
order  of.     Sec  tit.  jirb'ttraiion» 
record  of,  what.  8^8. 
contents  of:  768,9.  858. 
Placita.  858. 
Juraia,  Id. 
Sciendum.   Id* 
in  King's  Bench  : 

by  whom,  and  how  made  up.  8  $9. 
sealing  and  passing;  787.  8^9,60,61. 
in  London  and  MiddUtex.  859. 
at  the  assizes.  Id. 
resealing.  Id* 
IB  Common  Pleas:  8589  9. 

by  whom,  and  how  made  op.  86o* 
signine  and  sealine.  Id*  86 1* 
not  to  be  signed  till  issue  entered.  787,  86i« 
withdrawing.  894. 
on  new  trial,  in  &.  B.  9381  9. 

C.  P.  939. 
amendment  of.  760. 

evidence  ofcommencement  of  action.  326. 
in  error.   1211. 
trials  at.     See  tit.  Triair. 
OLLE  PROSEQUI  5  599.  718. 
what.  722,3. 

oa  plea  of  coyerture,  &c*  722. 
of  the  whole,  or  part  of  cause  of  action.  Id* 
where  there  is  a  demurrer  to  part,  and  issue  to  other  part :  599.  '/22f  3. 

when  to  be  entered.  599* 
in  actions  against  several  defendants.  723,  &c.  917* 
costs  on.     See  tit.  Costs. 
ON  ASSUMPSIT, 
plea  of;  68o. 

what.may  be  given  in  evidence  on.  685,  6. 

or  may  not  be  pleaded  with.  7029  3, 4* 
in  </fi/,  a  nullity.  493.  588. 
infra  sex  annos,  plea  of  must  be  signed,  in  C.  P.  7x4. 
ON  CEPIT, 

plea  of.  683. 
ON  COMPOS  MENTIS.  See  tit.  Insanity. 
ON  DAMNIFICATUS,  pica  of.  689. 
ON  DETINET, 
plea  of.  683.  686. 

what  may  be  given  in  evidence  on.  68^.  690* 
"ON  DIMISIT,  plea  of.  688. 
ON  EST  FACTUM, 
pka  of;  680. 

cannot  be  pleaded  with  a  tender,  or  other  inconsistent  plea.  Jozp  3« 
what  may  be  given  in  evidence  on ; 
in  covenant.  686. 

debt  on  bond;  or  other  specialty.  688|  9* 

6  c  2 
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NON  EST  FACTUM, 

special,  may  be  deliyered.  713. 
need  not  be  signed.  Id. 
notice  of  let  ofiT  cannot  be  giyen  with.  Addend. 
suggestion  of  breaches  after.  60 1«  730. 
issue  on,  by  whom  made  up.  764. 
NON  EST  INVENTUS, 
return  of;  298,9*  1107. 
when  good  to  ca»  la,  1 107. 
NON-FEAZANCE, 
what.  ^    450. 
action  for :  g. 

declaration  in.  4^4,  f;. 

not  within  statute  7  Jac.  I.  c.  g.  1023,  ^^/* 
NON  INFREGIT  CONVENTIONEM, 

a  bad  plea.  680. 
NON-JOINDER, 

of  necessary  party,  plea  of  in  abatenmt.  673; 
NON  MOLESTANDO, 

writ  of,  when  granted.   139,  40. 
NON  OBSTAN  TE  VEREDICTO.    See  tit  Judgmtmii. 
NON  OMITTAS.     See  tit.  Ca,  Sa.  Furi  Fadas.^Dd  Proeus. 
NON-PERFORMANCE, 

of  condition  precedent,  plea  of,  68  z. 
NON-PROS, 
jttdjnnent  of; 

for  not  adjourning  essoin.  103.473. 

00  removal  by  certiorari^  or  ha^M  corfiuf.  412. 

ruordari  faciiu  loquelanu  418,  19* 
for  not  declaring;  163.  470,  &c. 

in  K.  B.  by  onrinal.  423 ,  4. 

bill.  422.  424,  47o« 
C.P.  423,  4.426,7. 
after  reversal  of  outlawry.  42^. 
in  joint  action.  472. 
with  whom,  and  how  signed,  in  K.  B.  470. 

C.P.  A/. 471. 
regular  or  irregular.  473. 

replying,  &c.  717,  18.739. 
entering  issue.  777,  8. 819. 
certifying  record.  1190. 
alledging  diminution.  1 199,  1200* 
assigning  errors;  1200,  120 1« 

entry  of.  1147. 
proceeding  after  original  sued  out.  1205J  6* 
form  of.  956. 
costs  on.    See  tit.  Coits^ 
motion  to  set  aside.  505. 
arrest  after.  177. 
NON-RESIDENCE,       ^ 

statutes  relating  to.  $47.  ^ 

staying  proceedings  in  actions  for.  Id. 
NONSUIT, 

•rigin  and  history  of.  907,  8^  9. 
for  what  causes:  908,  9. 

defied  of  evidence  in  a  particular  county.  908* 
objections  appearing  on  record.  Id. 
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ONSUIT, 

after  bringiog  money  into  court.  6 $6.  gog, 
Qu.  if  a  bar  to  new  action.  66o.  f^aj^ 
plea  of  tender,  not  allowed.  908,  9. 
Judgment  on  demurrer  for  defendant.  909. 
on  trial  by  ^row'/o.  820. 

point  reserved.  922.  926. 
advantage  of.  908* 

can  only  be  at  the  instance  of  defendant*  909.  ^ 

in  undefended  cause:  /^. 

amendment  after.  74.^. 
action  against  several  defendants*  908* 
4cire  facias.  Id. 
OQ  Welch  judicature  act.  I002|  3. 
damages  on,  in  replevin.  909,   lo. 
role  for  judgmenty  not  necessary  on.  9a$« 
motion  for,  after  point  reserved.  926. 
new  trial  after.  928.  930,  31. 

death  of  party  after,  not  within  statute  z  7  Cat.  ll«  c.  8.  919. 
judgment  on  ;    See  tit.  Judgmenit* 

as  in  case  of.     Same  title.  ^ 

staying  proceedings  on  judgment,  pending  error.  {{O9  51. 
costs  on:    See  tit.  Costs, 

prisoner  in  execution  for,  entided  to  be  diiahirged  under  48  Geo.  III.  c. 

ON  SUM  INFORMATUS,  '*''  ^^' 

jud^ent  by.  See  tit.  Judgmenis. 
ON-T'ENURE,  plea  of.  683.  1 149. 
OT  GUILTY, 

plea  of,  in  assumfislt,  588.  (/). 

ddt  on  statute.  590.  , 

easi^  683. 
trespass*  Id* 
what  may  be  given  in  evidence  on.  600,  3bc« 
rOTICE, 

for  completinfiT  cause  of  action.  27. 
ofaaion;  Id, 

to  justices  :  Id.  28. 
%  must  state  process  intended  to  be  sued  on.  i»8« 

need  not  specify  form  of  action.  Id* 
indorsement  on.  Id.  Addend, 
officers  of  customs  or  excise :  28,  &c. 

when  served.  3  c. 
West  India  dock  company.  Id, 
London  dock  company.  Id. 
clerk  to  two  public  bodies.  3 1 . 
commissioners  of  stamp  duties.  67,  8. 
aot  deemed  a  commencement  of  suit.  581. 
io  attomiesy  when  and  how  served.  6x,  2. 

agents,  when  given.  70,  71. 
for  admitting,  or  re^admitting  attorney.  6ff  8.  8ot  ittddend^ 
by  attorney,  not  to  pay  money  to  his  client.  329. 
on  summons  or  attachment,  and  distringas,  by  original  zed.  ZO9. 
cof  J  of  capias  J 

when  necessary.  168,9. 
need  only  be  on  copy,  and  not  on  writ.  z68. 
its  direction.  Id.  Z69. 
form:  zdo. 

in  C.  F.  or  K.  B.  by  original.  Id. 
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NOTICE, 

of  action ; 

irregularity  iQ.   See  tit.  Irregularkijf^ 
of  render.  281. 

declaration  ;  469 «  70. 

when  and  how  aenred.  470. 
cannot  be  giren  when  writ  senred,  in  L  B.  ^J^ 
alitiTf  in  C.  P.  Id. 
before  essoin  day,  a  nullity.  Id, 
in  bailable  actions,  in  C.  P.  470. 
sticking  up  in  office,  in  C.  P.  469. 
plea;  340.  717. 

cannot  be  served  on  Sunday.  221. 
to  plead;  465.  4S9. 

after  four  terms.  483. 
necessary,  on  declaration  dc  bene  ase.  489. 
seed  not  be  indorsed  on,  or  giyen  at  time  of  declarataoo.  IJL 
what  sufficient,  in  C  P.  490. 
produce  deeds  or  writings,  ire. ;  846,  7»  8. 

how  it  di£[ers  from  a  nibpana^  with  a  duees  tecum.  Id. 
when  given*  846. 

unnecessary,  10  trover  forbiDs  of  exchange.  847. 
cffi^rt  of,  when  produced.  Id. 

not  produced.  Id.  848. 
inquisition,  on  moving  in  arrest  of  judgment,  in  C.  P.  95t« 
of  bill  filed  against  attorney,  in  C.  P.  31$. 
petitioning,  &c.  on  lords'  act.  378.  38$,  6. 
motion.  292.  516,  17.  519.  824.  828.  952. 
irregularity  in  process.  540. 
proSionotary's  appointment  to  compute  principal  and  interesi  on  biD  tf 

exchange*  S97i^ 
set  off.     See  tit.  Sei  of. 

intention  to  dispute  peutionlng  creditor's  debt,  &c.  699* 
service  of.  700. 
evidence  on.  701. 
rule,  on  pleading  double.  705. 
striking  out  rejoinder,  8cc.  775.  (f). 
trial ;  See  tit.  Trials. 

want  of,  ground  for  new  trial.  928. 
inquiry:    See  tit.  Inquiry. 
executing  elrgit^  unnecessary.   1074. 
judgments,  what,  and  when  material.  961,  2.  969* 

will  affect  purchasers  in  equity,  though  they  are  not  registered.  9719 
but  docketing  does  not  amount  to  constructive  notice.  Id* 
icsre facial  to  defendant,  in  C.  P.  1 1 18« 

bail.  1 143. 
allowance  of  writ  of  error.  1173*  (bj. 
when  necessary  to  be  shewn  in  pleading.  447. 
NOVEL  DISSEISIN, 

assize  of,  damages  in.  916. 
NULLA  BONA,  ^ 

return  of;   10^4. 
proceedings  on.    1058. 
NUL  TIEL  RECORD, 

plea  of ;  615.  680.  1 1 19.  ii49«  115^ 
how  concluded.  797. 
what  may  be  given  in  evidence  on.  689* 
must  be  delivered.  713. 
need  oot  be  signed,  in  K.  B.  Id. 

C.  P.  Id.  (dj.  7i4» 


INDEX.  134S 

JL  TIEL  RECORD, 
pica  of; 

amendments  allowed  after  744** 
replication  of,  to  plea  of  privilege.  6i*  670* 

judgment,  or  recognisance.  729* 
how  concluded.  797. 
need  not  have  Serjeant's  hand, /in  C.  P.  713.  (d).  739.  798. 

issue  of;  763. 

by  whom  made  np«  764. 
how. triable.   798. 
proceedings  on ; 
ii)  King's  Bench : 

where  record  is  of  same  court :  797,  8. 
notice  or  rule  to  produce  recora  ;  798. 
continuance  of.  7^. 
where  record  is  of  a  different  court :  801,  a* 
certiorari  and  mittimus.  Id, 
in  Common  Pleas : 

vihtre  plaintiff  SLStn  existence  of  record.  799* 
defendant  avers  it ;  Id,  800. 
by  original.  799. 

bill  against  attorney.  Id. 
notice  of  inquiry  on.  607. 
rule  for  judgment ; 

peremptory.  800. 
nisi  causa;  709,  800. 
on  proceedmgs  by  original.  799. 

bill.  Id, 
^fio/ judgment.  8oo«  8oa. 
not  necessary  on  interlocutory  judgment.  Id* 
how  drawn  up.  799. 
judgment  on.    See  tit.  Judgments* 

dif^rence  on,   between  discontinuance  and  reversal  of  Judgment.  800,  80  j. 
UKC  PRO  TUNC.   See  tit.  Judgments,  and  Pleas  and  Fkaduig. 
UlSANCE, 
action  for ;   6. 
of  a  local  nature.  430,  31. 
declaration  in.  4^3.  , 

venue  in.  437,  8.  % 

justification  under  right  of  entry  to  abate.  684* 

O. 

ATH,  of  attornies.  60. 
BSTRUCTIONS, 

justification  under  right  of  entry  to  abate..  684* 
1?F1CERS,  ... 

justifications  by,  or  in  aid  of,  under  legal  process.  685*'. 
of  the  army,  half-pay  of,  not  assignable.  382. 
of  King's  Bench  ; 
judges.  37,  8. 
on  crown  side : 

clerk  of  the  crown,  or  coroner.  37,. 
secondary  and  clerk  in  court.  Id^. 
clerk  of  the  rules.  Id. 

examiner.  Id,  .. '    . 

calendar  keeper.  Id, 
clerk  of  the  grand  juries.  Id* 
on  plea  side : 
prothonotaryi  or  chief  clerk*  Id» 
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OFFICERS, 

of  King's  Bench ; 
on  pka  side : 

master  or  secondary,  and  assistant*  ijr. 
clerk  of  the  rules.  Id. 
papers.  Id, 
declarations.  Id, 

common  bails,  posteai^  and  estreats.  Id. 
dockeu,  commitments,  and  satisfactions.  //• 
tfgner  of  writs.  Id. 
sealer  of  writs ;  47,  8. 

duty  of.  49* 
gustos  brcvsum*  38. 
fikcers ;  Id* 

duty  of,  in  signing  writs.  I4» 
exigenter.  Id,  ^ 

derkof  the  outlawries.  Id, 

inner  and  upper  trtasory.  Idm 
outer  treasury.  Id* 
errors.  Id, 
bag  bearer.  Id. 
clerks  of  msi  firhis.  Id. 
diief  usher  and  crier.  46,  7. 
deputy  ushers  and  criers.  47* 
judges  clerks.  38.  46. 
of  iLing's  Bench  prison  : 
marshal.  46,  7. 
deputy  mardial,  47. 
chaplain.  Id. 
clerk  of  the  papers.  Id. 

day  rules.  Id. 
turnkeys.  Id. 
tipstafra.  Id, 
of  CommoD  Pleas; 
judges.  38. 

prothonouries.  Id.  39^  40.  779,  &c. 
•econdaries.  38.  40,  4I9  a«  1 

cmitos  brevium.  47. 

filacers.   38.  4aj  3-  1^<^* 
disfkoi exigents.  38.  43. 
sufuisedeas*s.  38. 
outlawries.  Id,  43. 
reversal  of  outlawries,  Idm 
juries.  38*  9. 

warranu,  enrolments,  and  estreats   Id%  783   860^ 
essoins.  39.  44.  782,  314. 
recoveries.  779. 
king's  silver.  Id, 
dockets.  39.  44,  5*  920. 
judgments.  39.  44,  5.  923.  957 
treasury.  39.  46* 
errors.  39. 
chief  prodamator.  \6.  48. 
keeper  of  fVutmmsier  halL  48. 
criers.  Id. 
court-keeper.  Id. 
porter.  Id. 
cf  Fleet  prison: 
warden.  Idm 
clerk  of  papers.  Idm 

rules.  Id% 
tipstaib.  Id. 
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OFFICERS, 
of  both  cottits : 

•ealer  of  writs.  46.  489  9. 

•heriffii.  49. 
at  mstpritu  : 

clerk  of  msl  firiut.  co« 

asMciate  and  marthal.  IcL 

crier  and  train-beirer.  Id^ 
of  the  circuits: 

clerk  of  assize.  //. 

associate.  Id, 

clerk  of  arraigns.  /JL 

indictments.  Id* 

judge's  marshal    Id. 

crier,  clerk,  steward,  aad  tipstaff.  Id» 
fees  of.  See  tit.  Fees, 
lien  of,  for  their  costs.  329.  (bj. 
duty  of,  on  trials  at  bar.  So8»  9. 
complaint  against,  examinable  by  the  judges,  in  C«  P*  79. 

attomies  exempt  from.  73,  4, 
disturbance  ot.  4g3«  (y). 
when  saleable  under  lords'  act.  382. 
corporate,  stat.  9  Ann.  c.  20.  confined  to*  704.  982* 
^RDER  of  Judge;    See  tit.  Judge's  Order. 

for  time  to  plead,  must  be  drawn  up  iftd  served*  4869  p 
nut  priut  ;  See'  tit.  jirbilration* 

motion  to  make  it  a  rule  of  court,  in  SU  B.  JOft.  51 1« 
miefor.  inC.  P.  C04.  511. 

by  consent  of  defendant's  counsel  sad  attorney,  without  a  par- 

ticiiku' authority.  864. 
niGINAL  WRIT,  25.  81. 
in  King's  Bench; 

jurisdiction  of  court  by.  35. 
what:  93. 

special.  81.  94,  j. 
common.  8i. 
when  it  lies.   93,  4. 
in  what  cases  necessary.  94.  96.   129. 
benefit  of  proceeding  by.   94.  1165. 
for  commencing  or  removing  actions.  9  j. 
di  cursv  or  magistralia.  Id. 
pTdcipe^  or  si  tefecerh  securvm.  96.  747. 
in  Common  Pleas ; 

jurisdiction  of  court  by.  36. 
special.  81.  93.  96. 
common:  Id. 

quare  ciausum  /regis  ; 
history  of.  o6. 
issues  out  ofchancery.  8oi. 

cannot  be  connected  with  anothcfi  to  avoid  statute  of  limitations*  25. 
outlawry  on.   129.   143, 
by  whom  issued.  9;. 
when  and  how  sued  out.  Id» 
fonn  of.  96. 
direction.  97. 

teste  and  return.  Id.gg.    lOO,  20 1. 
amendment  of.   i02>  3*  759* 
declaration  by ;  See  tiu  DeclanUion. 
▼enuein.  437. 
need  not  xtftax  original.  439* 

5  J> 
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ORIGINAL  WRIT, 

oyer  off  cannot  be  demanded.  4389  9*  (kj,  6159  i6< 
against  prisoner  in  Fleet.   357. 
should  be  shewn,  on  tendering  declaration  on  haieas  emrfau*  407* 
issues  by :   See  tit.  Ittuet* 

award  of  venire  facias  on.  7  7 1. 
wantofy  aided  by  verdict.   loi.  94$.   120$. 

error,  after  judgment  by  default,  &c.  lOl*  iao2.   1205. 
how  assigned.  1201. 
confession  of   1205. 
suing  out,  after  error  brought.  Id,  1206. 
certiorari  (or  I   1202,  &c.    1205* 

proceedings  thereon.  1204)  5*  12099  lo. 
OVERSEERS, 

attornies  not  liable  to  be  chosen.  73*  4. 
inquiry  of  damages  in  actions  against*  604. 
OUTLAWRY. 

in  civil  actions,  what.    128* 

in  separate  or  joint  action.  127,  8.  37c.  426. 

forfeiture  upon ;  128. 

in  criminal  cases.  145. 
waiver  of  women.  128.  133. 
upon  mesne  process.  i3i. 

final  process.  JJ, 
in  C.  P.  on  common  or  special  original.  Id. 
lies  not  in  Exchequer.  Id. 
Vfiit  of  exigifacias*  130. 

with  whom  deposited)  when  returned,  in  K.  B.  132. 

C.  P.  U. 
allocatur  exigent.  131. 
proclamation;  130,  31. 

teste  and  return  of.  131. 
sheriff's  return  to.  Id. 
with  whom  filed,  in  K.  B.  132. 

C.  P.  Id. 
foreign  proclamation.  131. 
proceedings  on  exigent : 
arrest,  132. 

voluntary  appearance.  Id* 
bail.  Id,  133. 
su/tersedeas.  Id. 
judgment  of  outlawry,  or  waiver.  Id. 
charging  defendant  in  execution  on.  3^5. 
capiat  utlagaiunif  133,  4. 

cannot  be  sued  out  after  death  of  parties,  in  C.  P«  fd. 
general ; 

form  of.  134. 
proceedings  on ;  Id.  i^t. 
against  bankrupt.  la. 
bail.  134. 
bpil-bond.    1 36. 
special ; 

form  of.  Id. 
proceedings  on :  137. 
inquisition.  Id. 
return.  Id, 

transcript  into  Exchequer.  Id. 
venditioni  exponas •  la.  138* 
uirefaeiat.  Id. 
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UTLAWRY, 
capias  utlagatu^  ; 
special  : 

proceedings  on ; 

levari  fanas*  137,  8* 
bilJ  or  discovery,  &c.  138. 
poundage  on.   1095. 
prisoner  in  custody  on,  not  discharged  by  bankruptcy.  13$^  6. 
how  to  obtain  satisfaction  from  outlaw's  property.   138*  9. 
of  reversing  it,  by  writ  of  error,  or  motion:  139,  40. 
on  motion,  for  error  in  fact.   140. 
appearance.  Id.  141. 
bail.     See  tit.  BaiL 
in  Common  Pleas ;  143. 

after  death  or  marriage  of  plaintifF.  /rf,  144. 
entry  of  reverssJ.   144. 
costs.  See  tit.   CosH 
restitution.   145. 

limitation  of  actions  after  reversal.  i6. 
determines  by  death.     4;. 

of  one  defendant,  effect  of,  after  death  of  another.  ii33>  4. 
how  reversed,  on  death.   14^,  6. 
pleading  c'eath^&c    in  Exchequer.  146. 
judgment  tht-reon.  Id, 
writ  of  amoveat  manut    14^,  6. 
declaration  aUer.   127,8.  141.,  (b).  42 5 • 
plea  of,  in  abatement.  670.  678,  9- 

bar.  681  • 

after  the  last  continuance.  891.  893* 
after  judgment.  1 066 . 

in  civil  suit  considered  as  an  execution,  within  stat.  8  Jltm*  c.  14.  1053« 
landlord's  remedy  after  distress,  and  outlawry  reversed*  Id. 
XFORD, 

claim  of  cQnusance  by  university  of  6659  6.  668, 9. 

of  deeds,  &c.  in  what  cases  demandaUe.  452.  (d)» 
by  defendant.  613. 
plaintiff.  Id, 
by  and  of  whom  demanded.  Id.  614. 
cannot  be  dispensed  with  by  court.  614. 
when  necessary  to  be  demanded  during  same  term.  615* 
what  must  be  delivered  under  it.  613,  14. 
of  records.  61^.  79798. 

original  writs.  438.  61$,  16. 
mesne  process.  126. 
demand  of,  at  what  time  to  be  made.  453.  (h).  477.  6i6. 
insisting  upon.  616. 
contesting.  Id, 
no  settled  time  for  plaintiff  to  give  if,  in  K.  fi.  617* 
time  for  giving  it,  in  C.  P.  616.  (k). 

party  of  whom  demanded  must  carry  deed,  Sec.  to  his  adversary.  614* 
iQ  what  time  it  must  be  given  by  defendant.  617. 
judgment  for  not  giving  it.  Id. 

setting  forth  the  whole  deed.  Sec.  589.  617* 
^hat  use  may  be  made  of  it  in  pleading.  452.  (d),  617. 
time  to  plead  or  reply  after.  484.  616,  17. 
inserting  deed  on,  in  plea.  617* 
praying  it  may  be  enrolled;  in  replication.  Id.  6x8. 
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P. 

PALACE, 

royal,  privilege  of*  ai2* 
PAPER  BOOK :  See  tit.  Issutt. 

when  delivered  to  jadges,  in  El.  B.  529.  79s, 

C.  P.  53<x 

in  error.   1212* 
PAPER  DAYS ;  529. 

argument  of  causes  on.  Id, 

PARISH,  440. 

wb^o  not  necessary  to  be  stated  in  declaratioo.  JiU 

description  of  la^ 
PARISH  BOOKS,  inspecting.  626. 

ofEcersy  costs  in  actions  against.    See  tit.  CmU^ 
PARK  KEEPER, 

justification  by.  684. 
PARLIAMENT, 

writ  <>t  error  in,  formerly  abated  by  prorogation  or  distoliitioo  of.  1194^ 
PAROi-   ■.  EMURRER.  670.  682,  3.  1139.  i2io, 
PARTICULARS, 

of  plaintiff's  demand ;  620. 

in  what  cases  demandahle :  Id. 

in  assumfi-it^  or  debt  for  goods  sold,  &c.  Id, 
of  objections  to  abstract.  621. 
debt  on  bend,  for  performance  of  coveoants^&c.  U^ 
wbere  there  u  a  general  lorm  of  declaring.  LL 
inejectnunt    Id,  622* 
in  what  cases  not  demandable : 
in  special  astumfuiUf  &c.  Id* 
actions  for  wrongs.  Id. 
iumnions  for;  620,  21. 
when  taken  oot.  621. 
order  on :  Id. 

how  far  a  stay  of  proceedings.  //• 
forms  of,  referred  to.  Id*  (c). 
how  given.  622,  3. 

sufficient,  if  they  convey  the  requisite  infMinatioa;  though  Jnacconti 

oawn  op.  62 
must  not  be  merely  an  echo  of  counts  in  dedanuioo.  Id. 
erroneous  date  in,  will  not  vitiate.  624. 
evidence  on.  Id.  625. 

time  to  plead  after  delivery  of,  in  K.  B.  484.  622* 

C.  P.  483.  622. 
in  Exchequer.  622. 
of  defendant's  set  off;  Id, 

summons  and  order  for.  Id. 
consequence  of  not  delivering.  624,  5. 
summons  and  order  for  further  particulars.  623. 

to  amend  particulars.  Id. 
effect  of,  at  triaL  Id.  624. 

Qfi.  if  a  ground  for  strikiD^  out  inapplicable  couois*  648. 
PARTITION,  6  rr  -r- 

amendment  in,  of  declaration  and  sheriff's  return.  747. 
PARTNERS, 

affidavit  of  debt  by.  192, 
distraining  effects  of.  io8. 
actions  by  or  against ;  7,  8. 

pleas  in.  670,  71. 

set  off  in,  when  allowed.  69;. 

executions  against.  1044,  5,  6. 

dgning  note  on  lords'  acu  383.  ^ 
«l|9rmeS|  liabilitj  of  to  penalties.  66. 
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ASTURE, 

justification  under  rights  of  common  of.   684* 
ATENT, 

Teoue  in  action  for  mfringing.  634. 
scire  facias  for  repealing ;   1098. 
costs  in.  II  j5« 
AUPERS, 
what.  88. 

when  and  how  admitted  to  sue  m  forma  fumpent.  Id. 
effect  of  such  admission.  Id. 
not  liable  to  costs.  8g. 
may  receive  them.  Id, 
how  answerable  for  delay.  Id. 
not  allowed  to  defend  in  formi  fuatf^eris.  88. 

entitled  to  issue  money.  776. 
may  have  trials  at  bar.  80  ^. 

must  pay  costs  for  not  proceeding  to  trial,  in  C.  P.  8  k  7* 
aBter^  until  dispaupered,  in  K.  B.  Id, 
AYMENT, 

when  presumed  in  debt  on  bond.  19,  so. 
to  attorney  or  agent*  when  payment  to  nrincip^.  yi* 
of  debt*  after  action  brought.  6s9«  (b)^ 
money  into  court.  See  tit.  Money. 
sixpences  on  lords'  act.  3831  4. 
plea  of,  in  debt  on  bond-  X99  ao.  687. 

by  heir  or  deyiaee.  682. 
when  pleaded  or  given  in  evidence.  689.  i  i4i9*  i  ij  r» 
without  acquittance,  how  pleaded  at  common  law.  94^. 
EERS, 

how  proceeded  against;  sj.  3$.  81.  94.  96.  io8.  xii,  I2|&c.  147. 
jointly  with  others.  115. 
under  stat.  4  Geo.  III.  c.  3 3.  122,  &c. 

4g  Geo.  III.C.  U4.  113,  14.  ii8. 
frectfte  for  original  against,  in  case.  115.  (c)% 
process  against,  by  original ;  114. 

how  it  differs  from  process  against  other  persons.  Id.  (g)m 
cannot  cast  essoin.  103,4. 
privileged  from  arrest ;  198, 9. 

Scotch  and  Irish  Peers.  199. 
vote  of  appearance  for.  1 1 8.  (a), 
beginning  of  declaration  against,  by  original.  Id, 
cannot  be  bail.  Addend. 

attached  for  non-payment  of  money.  X99« 

non-performance  of  award*  879. 
taken  in  execution.  1 19.  io63« 
liable  to  attachment,  for  contempt  of  process.  199*  849* 
bail  of,  discharged.  283. 
ENAL  ACTIONS, 
limitation  of.  14,  &c. 

against  attomies,  &c.  for  practising  without  certificate.  6^9  6* 
when  brought  in  the  superior  courts.  J42,  3,  4. 

at  the  assizes,  &c.  Id. 
process  in,  need  not  state  the  character  in  which  pktntiS'  sues,  x  ja 
declaring  by  the  bye  in,  in  C.  P«  428. 
where  laid.  434,  5,  6. 
arrest  in.  1 74. 

maybe  commenced  by /2/1/a/.  148. 
prosecuted  by  collusion,  consequence  of.  j8 1« 
componnding.     See  tit.  Compounding.  Pemd  Adimim 
siaytDg  proceedings  in,  on  payment  of  peo^tf  •  Sl^» 
on  Stat.  21  Jac.  !•  c.  4.  $44^  5, 

other  statutet*  544^  Ac. 
tiU  fecoritj  be  gwc»  for  (po/ti,  j  $4. 
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PENAL  ACTIONS, 

entitling  plea  ID.  590191. 
changing  venue  in.  6339  4. 
doable  pleas  not  allowed  in.  702* 
amendments  in,  at  common  law  :  757^  &c, 

by  statute.   759.  951. 
by  adding  continuances.  720.  759.  951. 
of  judgments.  971,  2. 
not  within  i6  8c  ly  CarAl.  c.  8.  ii8i« 

lords' act.  376.     ' 
issue  money  in.  776. 
trial  of,  when  it  cannot  be  put  off.  828. 
notice  to  produce  deeds,  &c.  on  whom  served.  8461  7. 
evidence  m,  after  removal  on  stat.  38  Geo.  III.  c.  52.  773« 
damages  in,  not  recoverable  by  common  informer.  456*  910. 

judgment  reversed  for.  1217. 
ftosteas  in.  923.  (d). 
judgments  in  ;  971,  2. 

as  in  case  of  nonsuit.  821.  824. 
costs  in.     See  tit.  Cosit* 
within  Stat.  32  Hen.  VIII.  c.  30.  951. 

error  lies  in  Exchequer  Chamber,  where  part  of  penalty  is  given  to  thelaif. 

i6ci. 
PENALTIES,  , 

against  attomies,  &c.  for  practising  without  certificate.  6s»  6. 
relating  to  customs  and  excise,  lotteries,  and  stamp  dutieS}  how  recovered.  54s* 
arrest  not  allowed  for.   1 75,  6.  i88. 
when  considered  as  the  debt  at  law.  565* 
staying  proceedings  in  actions  for.  544,  &c 

on  payment  of.  562,  3. 
pleas  in  debt  for.  687. 
cannot  be  set  off.  694. 

damages  and  costs,  in  actions  against  justices,  for  levying.  913,  14. 1004. 
execution  when  not  allowed  for.  1034.  1 122. 

of  forfeited  recognizances  of  bail  to  attachments,  not  applicable  to  payment  of 

debt  and  costAi  1069* 
PEREMPTORY  DAYS.  $31. 

PAPER,  in  K.  B.  Id. 

C.P.  Id.  , 
UNDERTAKING.    See  tit.  Judgments  as  In  case  ef  NmsvL 
PERFORMANCE, 
plea  of.  680. 

when  pleaded,  or  given  in  evidence.  685* 
replication  to  plea  of.  729. 
PERMINAS, 

must  be  pleaded,  in  debt  on  bond.  688,  9* 
plea  of,  not  formerly  signed^  in  C.  P«  713,  14. 
PERSON, 

pleas  in  abatement  to.     See  tit.  Pleas  and  Pleading. 
PETITION, 
to  court; 

for  day  rules,  373.  534. 

relief  against  extortion  of  gaolers,  &c.  237, 8.  534* 
on  lords'  act.  375.  378,  9.  534. 
judge  at  chambers ; 
for  paupers.  88.  534. 
mfants.  90.  534. 
roaster  of  the  rolls ; 
for  original  writ.  102.  $34.  I205» 
amending  original.  103.  534. 


X  N  B  £  X«  1351 

ETITION, 

to  lords  of  treasury; 

for  money  levied  on  capias  vtlagatum.  1389  9.  534. 
attorney  general ; 

for  allowance  of  writ  of  error.  534.  1 167^  8. 
House  of  Lords ; 

to  return  certiorari  by  a  short  day.  I204« 
have  cause  appointed  for  a  short  day.  1213. 
ETITIONTNG  CREDITOR.     See  tit,  Banirupt. 
ETTY  BAG  OFFICE, 

clerks  of,  excepted  out  of  stat.  22  Geo.  II,  c.  46,  $3. 
ETTY  OFFICERS, 

in  navy,  what-  205.  fJJ» 
EWS.     See  tit.  Scait  in  Churches. 
LACITA,  858.  1206.  12 12. 
in  K.  B.  785.  8 $8.  1206. 
C.  P.  785.858. 
Exchequer  ;  786. 
chamber*  12 13. 
LEA  ROLL,  39,40.  (c).  780. 
various  signincations  of.  779.  (aj* 
entries  on ;  See  tit.  Rolls, 

of  continuances.  719. 
amendment  of.  753. 
by.  760. 
filing,  to  move  for  a  suggestion,  &c*  507* 
when  brought  in.  782,  3,4* 
LEAS  and  PLEADING, 
general  order  of  663. 
time  for  pleading ; 

upon  attachment  of  privilege.  31Z,  12* 

bill  against  attomies,  &c.  313,  14.  479. 

prisoners,  in  custody  of  marshal.  3  59.  479, 

sheriiF,  &c.  339,  te« 
certiorari^  or  habeas  corpus.  412,  13.  479.  483* 
pottCf  or  recordarif  &c.  419. 
original  writ,  or  bill  of  Middlesex,  &c« : 
formerly.  4:8 « 9. 
at  this  day ; 

when  plaintiff  declares  absolutely.  479,  8o. 

de  he  tie  esse.  480,  8i. 
how  reckoned.  480.  (a.  J. J 
in  Common  Pleas:  481,  2,  3. 

when  declaration  is  filed  on  essoin  day,  482* 

after  essoin,  and  on  or  before  appearance  day* 

Id. 
after  appearance  day.  Id. 
days  are  reckoned  exclusively.  Id. 
after  imparlance.  Id.  483. 

four  terms.  See  tit.  TemCs  Notice. 

changing  venue    484. 

demanding  oyer,  in  K.  B.  483.  6169-  17. 

C.  P,  Id. 
delivering  bill  of  particulars,  in  K.  B«  484.  622. 

C.  P.  483,  4.  622. 
givine  security  for  costs,  10  C.  P.  485* 
amendbg  declarationy  in  &•  B,  Id.  7  c 3. 

C.V.  Id. 
judgment  of  respmtdeai  ouster.  678. 
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PLEAS  and  PLEADING, 
time  for  pleading; 

upon  original  tnit,  or  bill  of  MiddkseXi  fte. 
to  the  jurisdiction.  675,  6. 
in  abatement.  Jd, 

pleas  in  bar  cannot  be  pleaded  before  bail  perfected.  489.  588^ 

9.  676. 
may  be  delitemd  at  aiiy  tirte  before  jodgmetit.  588. 
cannot  be  deKvefed  ma  M  o^dodi  at  niglit*  713. 
ibrther  time  to  plead  :  485,  6« 
motion  fbr.  Id*  506* 
how  reckoned.  4869  7* 
month  what.  487. 
pleas  to  the  jurisdiction :  663. 

in  local  actions.  Id* 
ejectment.  664* 
tradsitory  actions.  Id* 
when  to  be  pleaded*  47 7^  8.  675^  6* 
mode  of  concluding.  674,  $»  6. 

must  be  pleaded  infierson^  a^  with  oiiy  hdff  defaaoe*  674. 
in  abatement ; 

to  the  person  of  plaintiff!  669,  70. 

defendant.  477.  624^  j.  6;^|  AO* 
count.  67a* 
writ;  Id. 

form  of.  460*  67s* 
action  of.  673. 
for  matter  apparent.  67a,  3. 
extrinsic.  673. 
Tariance  between  writ  and  count.  //• 
in  mtifactat*  1 140.  1 149,  50. 
general  requisites  of.  673. 
nay  be  pleaded  by  attorney.  Id.  674* 
beginning  and  conclusion  of.  6739  &c. 
cannot  be  pleaded  after  ftdl  defence.  6739  4* 

Buying  proceedmgs  on  bail-bood.  394* 
when  to  be  pleaded  :  477,  8.  6751  6. 
before  imparlance.  49596.  675,6. 
bail  perfected.  675,  6. 
must  be  terified  by  affidavit.  677. 

signed  and  filed,  in  K.  B.  Id* 
filed  or  deKv^eredy  in  C*  P.  Id, 
replying  or  demurring  to.  678. 
jodgments  on.   See  tit.  Judgmenit. 

writ  may  be  abated  in  party  and  stand  good  for  the  remainder.  673. 
time  to  plead,  after  judgment  of  resfiondeat  ouster*  678. 
in  what  cases  a  second  plea  in  abatement  is  allowed.  Jd.  679. 
in  bar^  what.  680. 
in  denial ; 

of  the  whole  cause  of  action*  Id. 
part  of  jt«  Id.  688. 
in  cotffession  and  avoidance ; 
by  matter  priecedent.  68o. 
subsequent.  Id* 
by  Way  of  estoppel.  Id. 
whflit  16  aidbd  or  wdved  by.  75,  i00|  10 1« 
in  ^tioHs  6ta  biui-bondet  S94. 
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PLEAS  and  PLEADING, 
in  bar ; 

general  issue^  what.  68o. 
in  astumfuit.  Id. 

covenant.  Id.  * 

debt  on  simple  contract.  Id. 
specialty.  Id. 
record.  Idm 
iclre  facias.  Id. 
case.  68 1, 
detinue.  Idm 
replevin.  Id. 
trespass  vi  et  armii.  Id. 
when  proper  to  be  pleaded.  68$. 
what  may  be  giren  in  evidence  on ; 
in  assumfitU,  Id.  686. 
covenant.  686. 
debt  on  simple  contract.  Id.  687. 

bond,  or  other  specialty.  68jri  8« 
record.  689. 
case.  Id.  690. 
detinue.  690.  • 
trespass  to  persons.  Id. 

personal  property.  Id. 
real  property.  Id. 
against  justiceS|  &c.  69 1  • 
pleas  amounting  to :  id. 
of  colour ; 

implied.  Id.  692. 
escpress.  69a. 
engrossing.  712; 
deUvering  or  cnteringi  in  K.  B.  Id. 

filing,  mC.  P.  Id.  7x3* 
need  not  be  signed.  713. 
waiving.  714. 
withdrawing,  to  plead  it  de  ncvo,  with  notice  ef  set  off.  See*  toy. 

^9*  7^^  7'4*  ^^^^» 
and  pleading  specially,  in  K.  B.  714. 

C.P.  715. 
statute  of  limitations  m  C«  P*  refbaed  Id. 
special  pleas, 

in  actions  upon  etmtracti  ; 
between  the  parties : 

in  avoidance.  680,  81. 
performance;  68o. 

excuse  of.  Id.  68 1. 
discharge.  681. 
by  executors  and  administrators.  68a. 
heirs  and  devisees.  Id. 
ifi  actions  for  wrongt; 

of  justification  or  excuse  t  683. 
in  case,  for  libels  or  words.  IJ. 
trover.  689,  90. 
replevin.    See  tit.  Replevin. 
trespass  to  persons.  683,  4. 
personal  property ; 
tor  taking  cattle  or  goodst  684; 
kilSngdogs.  68^. 
cattipg  ropeSf  M 
5fi 
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TLEAS  and  PLEADINGt 
in  bar; 
special: 

in  actions  for  wrongt ; 

of  justification  or  excuse's 

in  trespass  to  real  property,  685* 
generally ; 
in  justification  or  excuse.  ItL 
discharge.  685« 
when  necessary ; 
in  assumpiit,  686. 
coTenant.  Id. 

debt  on  simple  contract.  Id,  687. 
for  rent.  687. 

gmtam.  Id,  * 

for  a  penalty.  Id. 

on  bond,  or  other  specialty.  Id.  688^* 
record.  689* 
trover.  Id.  690. 
action  for  words.  690. 
escape.  Idm 
detinue.  Id. 
trespass.  Id,  69i«  ^ 
sham,  subde,  and  ensnaring  pleas  discountenanced.  59OW 
in  King's  Bench ; 
signing:  713. 

origin  and  reason  of.  Id*  (g)* 
filin?  or  deliyering.  713. 
strikine  out,  and  giving  general  issue :  7 14* 

motion  for.  683. 
rule  to  abide  by.  502.  7151x6. 
in  Common  Pleas ; 

signing.  713, 14. 
waiving  or  withdrawing.  716* 
nile  to  abide  by>  not  used.  Id. 
tmgle  or  double : 
at  common  law.  701. 
by  Stat.  4  jinn,  c*  i6.  Id,  702. 
determinations  upon  this  statute.  7021  3*  - 
what  pleas  may  or  may  not  be  pleaded  together,  in  general.  yo%m 

inCP.  703,4. 
motion  for  leave  to  plead  several  matters ; 
in  King's  Bench.  70$. 
Common  Pleas  :  Id.^ 
when  made.  Id,  706. 
rule  to  plead  several  matters; 
in  King's  Bench.  705. 

Common  Pleas;  $06.  70$. 
when  drawn  up  of  course,  on  a  seijeant's  hand.  705. 
mil:  706. 
service  of.  Id. 
making  absolute.  Id» 
absolute:  Id. 

copy  of  annexed  to  plea.  Id* 
judge's  order  for,  in  vacation.  Id. 
all  double  pleas  must  be  filed,  in  K.  B.  715. 

signed,  in  C.  P.  71 4* 
consequences  of  pleading  douUe,  without  leave  of  court*  706^ 

Its  not  appearing  that  leave  was  obtained*  Id. 
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PLEAS  and  PLEADING, 
in  bar; 

single  or  double : 

costs  on  double  pleading.  707,  &c« 
in  general,  their  qualities  and  conditions*  4621  &C*  7x0,  &C« 
general  pleading,  in  what  cases  allowed*  711* 
mode  of  pleading  seisin  of  king.  4c  i.  (b)» 

corporation.  Id. 
setting  out  deeds,  &c«  on  0^^  4Sa*  (d). 
conclusions  oh  71 19  12. 
what  are  issuable.  4879  8. 
when  delivered.  62,  3. 
to  whom.  'iO,(e)* 
searching  for^in  KtB.  $88* 

C.  P.  Id. 
adding ;   ^07.  715,  i6. 

or  withdrawing,  rule  for,  in  €•  P.  489 
amending.  See  tit.  AmendmenU^ 
setting  aside.  478.  676,  7,  8. 
replications, 
in  denial;  718. 

of  the  whole  plea.  726.  t 

part  of  it;  Id* 

with  a  traverse  :  Id.  'j%'j» 

what,  and  when  necessary.  727. 
rules  respecting  it.  Id,  728. 
added,  after  verdict.  947,  8. 
in  confession  and  avoi.liince ;   728^ 
by  matter  precedent   Id. 
subsequent.  Id» 
by  way  of  estoppel.  718.  728. 
qualities  of    728. 
roust  not  be  double.  Id. 

may  contain  several  distinct  answers  to  difiereat  parti  of  plea,  /i^ 
with  a  firotestando.  See  tit.  Protettdndo. 
roust  be  consistent  with  declaration.  732. 
departure,  *>  hat  Id, 

instances  of:  733. 

as  to  time  and  place.  734. 
how  taken  advantage  of.  Id, 
by  way  of  new  assignment  : 

general  nature  of.  73  j« 
as  to  time.  Id. 

place.  73$,  &c. 
other  circumstances.  736,  j* 
must  be  certain.  737. 
pleas  to.  Id, 

mode  of  concluding.  Id.  7381 
conclusions  of.  Id, 
demand  of,  when  necessary.  718. 
when  delivered  or  filed,  in  K.  B.  738. 

C.  P.  Id,  739. 
signed.  Id 
rejoinders,  sur-rejoinders,  rebuttert,  sur-rebutters>  &c.  739. 
wlien  signed,  lo  C.  P.  Id 
delivering  or  filing.  Id. 
rejoining  ^r/i/i/.  488. 
d^niMid  of  sur-rcjoinder,  &c.  739* 
ameadiiicot  of  plcaS|  replicaoons.  ftc.  7541  ftc*  893* 

6  S  2 
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PLEAS  and  PLEADING : 

plea  or  replication  bad  in  party  is  bad  in  toto.  740» 
of  nul  itel  record,  how  concluded  :  797. 
replication  to.  Id 
replication  of  nui tUi record^ how  concluded;  Id^  jgS^jtddgmL 

rejoinder  to.  798. 
jAcsapuit  darrein  continuance; 
what.  890. 

when,  and  in  what  cases,  pleadable.  Id.  89X. 
in  what  not.  892. 
when  pleadable  in  bank,  or  at  Mfuriui.  891. 

nunc  pro  tunc,  89a. 
in  abatement ;  ld>  1153- 
peremptory.  892* 
conclusion  of.  893. 
after  bringing  money  into  court*  6  j7* 
in  bar ;  802. 

form  oU  at  the  assizes*  Id» 
conclusion  of.  893. 
waiver  of  former  bar,  89a. 
must  be  certain.  Id, 
how  restrained.  893, 4* 
proceedings  on.  894. 
other  pleas  pleadable  at  nisi  hrius.  893. 
pleadbgs  cannot  be  objectea  to,  on  demurrer  to  evidence.  90$. 
what  defects  in  pleadings  are  aided  after  verdict,  at  commcrn  law.  940f  &€• 
what  defects  are  amendable.  See  tit.  Amendments. 

V  cured)  as  matter  of  form,  by  statutes  of  jeofails.  946,  7« 

repleader ;  926,  7. 

when  granted.  942,  3. 
rules  respecting.  Id, 
issues  on,  by  whom  made  up.   764. 

how  it  diflfers  from  judgment  non  obstante  vere£clo,  943 ,  4* 
pleadings  in  scire  facias.    See  tiu  Scire  Facias. 
error  ;  See  tit.  Error, 
of  death,  &c.  for  reversing  outlawry.  146. 
PLEDGES, 

by  original,  107. 

bill.  457. 
in  inferior  court,  discharged  by  putting  an   and  perfecting  bail  above.  400. 

(aj. 
want  of,  aided.  945*  6. 
PLENE  ADMINISTRAVIT, 
plea  of,  general.  682. 
special.  Id, 
when  it  may  be  pleaded  in  scire  facias,   1 128.  1 1 J2. 
need  not  be  signed  or  (iied,  in  K.  B.   713. 
affidavit  formerly  necessary  for  pleading  it,  with  another  plea,  in  C.  P. 

70S9  ^* 
not  formerly  signed,  in  C.  P.  713, 

issue  on,  by  whom  made  up.  763,  4. 

evidence  on.  430.  767.  967. 

costs  on  acquittal  of  one  defendant.  1021. 

confession  of,  and  judgment  of  assets  guandot  &c,  725. 

scire  facias  on.  1128. 

PLURIES, 

writs  of.  See  tit.  Ca,  Sa»  Fterifacias^  and  Procettm 
POINT  RESERVED,  922. 

motion  for  nonsuit  after.  926* 
POLICY  of  INSURANCE, 

dclircriog  copy  of.  6i8« 
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POLICY  of  INSURANCE, 
actions  on ; 

arrest  not  allowed  in,  witliout  an^^cQustment,  &c«  I75« 
order  in,  for  plaintiff  to  produce  papers.  6ao« 
changing  venue  in.  635. 
bringing  money  into  court;  647*  6jo.  65 {• 
ef&ct  of.  6  $8. 
costs  on.  660,  61. 
consolidation  rule,  what.  645,  6»  7, 
history  of.  645,  6. 
terms  imposed  on  defendant.  646. 
staying  proceedings  on.  560. 

motion  for  leave  to  take  out  execution,  after  verdict  for  plaiotiffl  $o{,  6. 

1029* 
in  what  cases  verdict  is  conclusive,  and  in  what  not.  446,  7. 
proceedings  thereon,  in  C.  P.  647. 
relates  solely  to  verdict.'  446,  7. 
effect  of,  on  bringing  writ  of  error.  1158. 
setting  off  losses  and  returns  oiftremumt'va  actions  £or  premiums.  695*  6.  Addend. 
costs  in.  446,7.  660, 6:. 

evidence  of  interest  on  execution  of  inquiry.  6iO« 
POLLS,  challenging.     See  tit.  Jury. 
PONE,  or  Si  tefecerit  tecurum.  96. 
/oguelam,  to  remove  replevin  cause  ; 
what,  and  when  it  lies.  36.  413. 
direction  of.  413. 
form  of.  414. 
fee  00  i^iuinff.  97.  (e). 
cause  for*  when  shewn.  4i{. 

what.  Id. 
effect  of.  Id,  416. 
receipt  and  allowance.  Id. 
return; 

when  and  how  made.  416. 
what  is  good,  and  what  not.  Id. 
when  plaint  is  removed  under  it.  417. 
proceedings  on : 

filing  writ,  and  return.  416, 17,  x  8 

enectof.  416. 
rule  to  appear.  417.  500. 
process  to  compel  appearance.  417,  18. 
appearance  of  d^endanu  Id. 
nJe  to  declare.  418,  19.  500. 

for  time  to  declare.  418, 19.  436*  $0i« 
demand  of  declaration.  418. 
dedaratiQO;  Id. 

de  novo.  Id. 
nonfroi.  419. 
procedendo.  416.  419. 
rt^e  to  avpw,.or  plpfd  in  bar.  419.  joo. 
imparlance.  419. 
subsequent  proceedings.  Id. 
her  tOiEott  to  compel  q)pearance.  418. 
POPISH  RECUSANCY.  670.678,9. 
POSSESSION,  sufficient  against  wrong-doer,  ^^u 
POSTEA, 

what.  922. 
form  of ; 

on  verdict  for  plaintiff.  Id*  (e). 

nonsuit,  or  vpfdia.{br  defendant.  Id. 
where  juror  is  withdrawn.  '900.  (a)  . 
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JPOSTEA, 

iii.Kiog's  Bench; 

when  and  bf  whom  entered.  922^ 
marking.  923. 

roust  be  broaghtin,  before  motion  in  arrest  of  jndgment.  507. 959. 
rule  for  bringing  it  in.  95a. 
in  Qommon  Pleas ; 

when  and  by  whom  entered.  023. 
delivered  to  prothonotanes.  Id. 
left  with  clerk  of  judgment!.  //.  9S7. 
staying  in  officer's  hands.  92c. 
^         stamping.  9229  3. 

new  one  ordered.  923. 
amendment  of.  760.  91$.  923. 
POST  OFFICE  Books,  inspecting.  626, 
POST  OBIT  BOND  ;  579. 

not  within  statute  8  &  9  IT,  III.  c.  1 1^  (8*  60 1* 
POST  TERMINUM  ROLLS,  in  K.  B.  781,2. 

C.  P.  779.  (t).  783, 4. 
POUNDAGE;  1093,  &c, 

levying,  on  statute  43  Geo.  III.  c.  46.  §  J.  I034« 
remedy  for;   1096. 

against  sheriff,  when  excessive.  Id, 
POWER  of  ATTORNEY, 

to  demand  money  on  award.  881. 
PRACTICE  of  COURT, 
when  pleadable.  11 50. 
PRJECIPE.     See  tit.  Appearance^  Attomie/,  Orkmal  Wriip  and  Pr9cess. 
PR-fiMUNIRE.  669,  70. 
PRESCRIPTION;  452. 
title  by.  Id.  (e). 
for  sole  and  several  pasture,  &c.  Id. 

common,  kc»  by  copyholders.  Id. 
right  of  way  by.  684. 
PRESUMFFION, 

of  payment  or  release,  in  debt  on  bond.  20,  21. 
PRISON  BOOKS, 

how  far  evidence  of  commitment.  348. 
PRISONERS, 

jurisdiction  over.  35, 

cannot  commence  or  prosecute  actions,  when  attornies.  77. 

may  put  in  and  justify  bail,  in  vacation.  272,  3. 

protection  of,  against  oppression  and  exaction.  236,  &c.  372,  }• 

allowances  for  subsistence  of.  37  a. 

ivarrants  of  attorney  by.  573,  &c. 

in  France^  not  obliged  to  give  security  for  costs.  $56. 

on  criminal  account ;  3  3  2 . 

cannot  be  charged  with  civil  action,  without  leave.  338^  9. 
remanded  to  former  custody.  34.3. 

cannot  be  brought  up  by  Aa^^oxco/^ii/,  to  be  charged  with  Wtiiiractioo.  j 
on  civil  account ; 

commencing  actions  against : 
in  King's  Bench.  8i. 
Common  Pleas.  Id*  82. 
Exchequer.  82. 
in  custody  of  sheriff,  &c.; 

when  and  how  bailed.  172,  &c. 

treatment  of.  223,  &c. 

proceedings  against,  previous  to  plea  : 

by  same,  or  different  plaintiff.  334,  &c,  338* 
^declaring  ajg;ainst;  333^4. 

time  for:  334,  5^6.  421. 
on  recaption^  on  escape  warrant*  339. 
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MSONERS, 

in  custody  of  sherifF,  &c« 
declaring  against ; 
farther  time  for*  370.  426* 
mode  of,  in  K.  B.  336,  ;• 
C.P.  337.8. 
affidavit  of  delivery,  &c.  Ia»' 
when  and  how  discharged  for  not  declaring,  in  K.  B.  43  V 

C.P.  II 
times  for  appearing  and  pleading.  339, 40. 
demand  of  plea,  &c-  340. 
notice  of  filing  plea,  when  necessary,  IJ, 
plea  pleaded  before  declaration  filed,  good  in  C.  P.  /A 
may  be  brought  up  by  rule,  in  same  court*  341.  352* 
removal  of,  by  habeas  corfiut  cum  eausS  ; 

from  sht^riff's  custody,  to  that  of  marshal  or  warden.  341.  346,  7* 
marshars  custody,  to  that  of  warden,  or  vice  vend*  341.  347* 
prison  of  inferior  court.   341.  3451  6,  7. 
removal  of,  3y  habeas  corpus  ad  testlficatUlum.  85O9  &c. 
proceedings  against ; 

on  removal  to  or  from  the  Fleet,  or  Sling's  Bench  prison: 
before  declaration.  345*  354* 
after  declaration.  346,  J.  355.  365* 
to  custody  of  marshal ; 

bill  against.     See  tit.  BilL 
proceedings  against,  previous  to  plea; 

bj  tame  plaintiff,  for  same  cause  of  action*  351*' 
by  bill:  81.  3;o,  51. 
in  vacation.  3569  7. 
original  writ.  3  50* 
time  for  declaring  on  removal}  commitmenty  or  render  in  discharge 

of  bail.  352. 
farther  time.  370.  426. 
by  same  plaintiff,  for  different  cause  of  action.  3$$* 
third  person :  Id.  3  56. 
in  term.   356. 

vacation.  Id. 
rule  as  to  detainer.  Id,  3  J7|  &c. 
time  for  pleading.  3  S9*  47Bf  9* 
fees  payable  by.  ^,(c).  347.  372. 
in  custody  of  warden ; 

proceedings  against,  previous  to  plea ; 

by  same  plaintiff',  for  same  cause  of  action :  3Si. 
beginning  of  declaration  against.  353*  (c)m 
time  to  declare.  3  C2. 

discharge  for  not  declaring  on  commitment  or  render*  Id.  3  $3, 
mode  of  declaring ; 
formerly.  353. 

on  statute  8  &  9  W.lll.  c.  27.  §  1$.  Id. 
on  removal  before  declaration*  3^4,  {• 
by  same  plaintiff^  for  different  cause  of  action*  3  jj,  6* 
third  person : 
mode  of  declaring.  357,  8. 
affidavit  of  cause  of  action.  358,  9* 

delivery  of  dedarationi  unnecessary*  359* 
time  to  plead.  Id. 
rule  to  plead.  353,  4.  357,  8,  9. 
demand  of  plea,  unnecessary*  359* 
fees  payable  by.  48*  fa  J.  572. 
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PRISONERS, 

in  custody  of  sheriff,  &c.  marshal,  or  warden ; 
proceedings  against,  subsequent  to  plea : 

tiroes  for  proceeding  to  trial,  or  final  judgment,  aod  exfiCotioB:  3(91 

60,61. 
in  Common  Pleas.  36i»  2. 

mode  of  proceeding  to  trial,  and  final  judgment:  363* 
plea.  Id. 
issue.  Id. 
notice  of  trial.  13, 
mode  of  charging  in  execution ; 
in  county  gaol,  in  K.  B.  Id, 

C.  P.  366. 
King's  Bench  prison.  363 ,  4,  5. 
Fleet.  366,  7.  371. 

prison  of  inferior  court.  365.  ^ 

after  remoyal.  Id,  366. 
consequences  of  charging  in  execution.  367* 
when  and  how  discharged ; 
for  not  declaring : 
in  custody  of  sheriff,  &c.  334,  5, 6.  367,  8. 
King's  Bench  prison.  35'^  2*  3^S>  9* 
Fleet.  352,  3.  368,  9. 
for  not  proceeding  to  trial,  or  final  judgment,  and  ezecatioii»  3<Q|  6o> 

,  .    ^.  368,  &c 

causes  to  prevent  their  discharge.  3  7O9  &c. 

consequences  of  being  superseded,  or  supersedeable.  3  7  if  a*  * 
in  execution ; 
I  treatment  and  subsistence  of.  233,  &c.  372^  3, 4, 1067. 

remoyal  of,  hjhabecu  corfius,  1067. 
when  entitled  to  rules  of  prison.  372. 

day  rules.  373. 
how  relieved  by  insolvent  acts.  374. 
when  entitled  to  benefit  of  lords'  act.  374,&c« 
when  and  how  discharged  under  it ; 
notice,  and  affidavit  of  service.  478. 
schedule,  and  what  must  be  included  therein.  378*  382» 
petition,  and  certificate  of  copy  of  causes,  &c.  3  789  9. 
rule  of  court,  in  town.  379. 

country.  380. 
when  brought  into  court.  3  79. 

before  justices  at  sessions.  Id,  380^ 
examination:  380. 

interrogatories.  /^.  381. 
objections  to  schedule.  381* 
discharge.  380.  384. 
assignment  of  effects.  381,  a. 
when  not  entitled  to  discharge.  381* 
remanding,  for  further  examination.  380* 

false  schedule.  381. 
on  making  allowance.  Id,  382* 
rule  of  court  on,  in  Exchequer.  382.  (a)»^ 
allowance  to : 

note  for.  381,29  3. 

discharge  for  non-payment  of.  382,3.  {36. 
when  and  how  compelled  to  deliver  up  their  e£fectl.  384»ftc* 
for  small  debts,  when  and  how  relieved:  380.  oo^  oi» 
PRIVILEGE;  717.814. 

of  parliament.  xi3i&c.  147.  1991  200. 
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PRIVILEGE, 

from  arrest ; 

personal.  196,  &c. 
local     72y  3.  222,  3* 
tempor.iry.  196,  7. 
of  attornii'S,  Sic.   72,  &c.  200. 
writ  of    73. 

when  allowed  against  privilege.  75. 
waiver  of.   I  J, 

when  and  how  pleaded.  6i.  670.  673.  677. 
in  what  time.  477. 
Serjeants,  apd  their  clerks,  in  C.  P.    73. 
clerkfl  of  Judges  and  prothonotaries.  Id, 
PRIVITY,  of  Contract.  433, 
PRIZE  MONEV^, 

staying  proceedings  in  action  for.  $439  4* 
PROCEDENDO;  Sec  tit.  Habeas  Corfius. 

what,  and  when  it  lies,  and  when  not.  408,  &c. 

on  removal  by  certiorari^  or  habeas  corpus:  Id. 

after  return  tiled.  410,  1 1« 
on  removal  by  re*fa.lom  &c.  4x6.  418. 
PROCEEDINGS. 

setting  aside  and  staying.     See  tit.  Setting  asidi  and  SUfl/hiz  Pnceedingt, 
PROCESS, 

io  King's  Bench ; 
by  original : 

summons.  103.  io8«  438* 
testatum  summons.  1 1 7. 
attachment:   104.  109.  438. 

how  executed.    104* 
testatum  fione  or  attachment.  lO^. 
distrtngas :  Id. 

issues.  Id.    c6«  523* 
testatum  distringas,   1 1  {,  1 16. 
not  affected  by  sut.  12  Geo.I.  c.29«  109. 
against  coqiorations.  108.  il9» 
hundredors.  119,  &c. 

peers,  and  members  of  the  House  of  Commonst  102,  &c. 
eapias.  i24« 
anas 
fiiuries 
testatum 
non  omtttas 

issued  in  first  instance.  ;  jo. 
teste  and  return  of.  1 16-  12^,  6« 
amendment  of.  102,  3.  126,  7. 
bailable.    172. 
not  bailable.  1 68. 
common  or  serviceable  :  Id*  (d)» 
notice  to  appear  to.  168,9. 
by  attachment  in  trespass.  149. 

bill  of  Middlesex      See  tit.  Bill  of  Mddkux. 

^.^^     I    biW  of  Middlesex.  150. 

iatitat.     See  tit.  Latitat. 


alias        1 

fiiuries     I    ^''/^^-   'S^ 


aon  omtttas  :  Id.  220.  300. 
should  correspond  with  prerious  process.  150. 4^7,  Sec* 

5f 
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PROCESS, 

in  King's  Bench ; 
by  non  omittiu  : 

in  WaUs^  and  Countla  Pdlaitne.  154, 5* 
in  what  manner  issoed*  1 58. 
by  whom  signed.  157. 
when  sealed.  Id. 
prsctfUi  &c«  Id. 
common ;  Id. 

need  not  be  in  a  plea  of  tresfiast*  153* 
notice  to  appear  to.  161.  i68, 
special;   151. 
atetiams  i53»4> 
on  lottery  act.    i$3. 
against  bail*  /i.  1 54. 
against  several  defendants,  i  j  x  • 
direction.  154,  5. 

teste.  i$S>^* 
return.  ic6. 
in  Common  Pleas; 

by  original  quote  elatuumfregb  / 
iimilar  to  that  in  K.  B.  106. 
summons;  Id» 

notice  on.  A/, 
dutrtngat ;  Id, 
notice  on.  Id. 
return  of.  Id, 

aRasox  ftlurtes.  Id.  toj*  J23. 
issues  on.  Id, 

when  defendant  is  abroad.  107,  8- 
against  one  of  several  partners.  xo8. 
hycafiat  quare  clausumfnfft :  96.  x  j6,  7. 
jurisdiction  of  court  by.  36.  8i»  2» 

a  good  commencement  of  action^  to  avoid  statute  of  limitatioos 

i« 
common:  iS7-  , 

service  of.  x  70. 
arrest  on.   25 7. 
declaring  on,  in  chief;  461. 
by  the  bye.  428. 
in  joint  action.  455.  467,  8. 
fecial:  157. 
ac  etiam  ;  Id, 

need  not  be  inserted  in  firscipe.  Id. 
by  continuance ;  Id. 
bow  tested.  Id. 
cannot  be  connected  with  cafiuu  ad  respwdenditm,  not  ittonc 

avoid  statute  of  Umity«*«« 
dUoi  or  fiiurseSf  unnecessary.  157. 
testatum.  Id.  158. 
non  omtttat.  159. 
prseifUf  Blq.  iS7»8. 
in  both  courts ; 
by  original : 

on  statute  ji  Geo.  III.  c.  124.  J  2.  109,  10^  ii* 
summons  or  attachment;  108,9. 
notice  on.  109. 
service  of;  Id. 
affidavit  of.  i  xo,  x  x. 
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ROCESS, 

in  both  courts ; 
by  oriflrinal : 

£jirmgai^  I09t  lOy  ii* 
rule  for.  {04* 
notice  00    1099  lO. 
•enrice  of;  Id, 

affidayit  of.  i  lo*  i  u 
forms  of  returns  to.  i  io«  (O* 
appearance.  iiOy  11. 
coses  not  affected  by  stat.  12  Greo«  I«  c.  29.  io8« 

^i  Geo.  III.  c,  124.  Ill* 
in  which  the  plaintiffmay  tttU  proceed  by  Bommons  or  attach- 

ment,  and  dlv/»tfija/,  Jd* 
stamp  duty  on.  158. 
indorsement  of  date,  i  ^9. 

sum  sworn  to.  16^9  6. 
attorney's  name.  i6o*  309. 
irregularity  in.  See  tit.  Irregukurky. 
continuance  of    162.  309. 
when  to  be  returned.  163, 4. 
motion  to  quash.  500. 
amendment  of .    126,  7.  153.  x62« 
service  of  copy  of;  169,  70. 
in  what  cases.  i68y  91  70. 
of  what  process.  1699  70. 
must  be  of  the  whole.  169. 
by  whom.  170. 
when.  Id^ 
where.  Id. 
how;  Id. 

where  defendant  keeps  oat  of  the  way.  Id. 
in  joint  action.   171. 
against  husband  and  wife.  Id. 
irregularity  in,  when  to  be  taken  advantage  of.  539. 
cannot  be  served,  and  notice  of  declaration  given,  at  same  time,  jfij^ 
upon  bill  against  members  of  the  House  of  Commons.  |X7t  &€• 
in  what  cases  void.  218. 
when  and  how  entered  on  roll.  162,  3,  4. 
contempt  of.     See  tit.  jtUoikmeni, 
for  brin^^ing  in  jury.     See  tit.  Jury  Procui. 
of  execution.     See  tit.  Execution, 
original,  mesne  or  final,  justification  under.  684. 
in  inferior  courts,  not  within  statutes  of  amendments*'  759* 
error  in,  assignable  in  same  court.  1161. 
lOCESS  ROLL.   .  62.  780. 
lOCHEIN  AMY;  See  tit   Infant. 
entry  of  change  of  91. 
liable  for  costs  to  plaintiff's  attorney.  92*  (a)^ 
IOCLaMaTION,  Writ  of;  i30,&c. 

foreign.   131. 
LOCTORS^ 

practising  without  certificates.  66. 
tOFERT  in  Curid.  4 C2.  1x31,2.  1x48. 
LOHIBITION, 
writs  of,  when  moved  for.  36. 
to  ecclesiastical  court,  in  suit  for  tithes.  967)  8. 
when  ^rancable  on  last  day  of  term.  ^22,  3. 
issues  10|  may  be  made  op  by  defendant.  787* 

5  V  2 
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PROHIBITION, 

trial  b^  proviio  in.  8 1 8« 

costs  in.     See  tit.  Costs. 
PROMISES, 

to  pay  or  repay  money,  &c.  Sec  tit.  AssumfsU^ 

implied.  2,  3. 

express.  3,  4. 

cooditional.  24« 
PROMISSORY  NOTES.    See  tit.  Bilk  of  Exchange,  and  PromUsorf  Notts. 
PROPERTY, 

plea  of,  in  refdevln,  683. 

trespass.  Id.  684* 
PROTECTION, 

of  king's  debtor;  197. 
writ  of.  Id. 
plea  of.  670. 
PROTESTANDO, 

what,  and  its  effect •  73 1,  a. 

what  may,  or  may  not  be  taken  by.  Id. 

inoperative  in  same  suit ;  732. 

when  issue  is  found  against  party  taking  it.  Id. 
PROTHONOTARIES, 

office  and  duties  of.  39,  40.  779,  &c. 

icQS  anciently  payable  to.  39.  (a)m 

report  of,  on  interrogatories.  498. 

clerks  of.  779,  80.  782. 
PROVISO, 

trial  by.  See  tit.  Trials. 
PUIS  DARREIN  CONTINUANCE.  See  tit.  Pkas  :ind  Pleading. 
PURCHASERS, 

how  affected  by  judgments.  961,  2.  966,  &c. 
PUTTING  off  TRIALS.  See  tit.  Trials. 


QUAKER, 

affirmation  by,  to  be  admitted  attorney.  6o« 

to  hold  to  bail.  181. 

not  sufficient  to  ground  attachments  885. 
QUANTUM  MERUIT,  or  VALEBANT.  3. 
QUARE  CLAUSUM  FREGIT, 

original  writ  of.     See  tit.  Original  Writ. 
cafiiaS'     See  tit.  Process. 
QUARE  IMPEDIT, 

inquiry  of  damages  in.  603. 
by  the  king,  double  plea  not  allowed  in .   703 . 
issues  in,  may  be  made  up  by  defendant.  787* 
trial  by  proviso  in.  8 1 8. 
damages  in.  91 1. 
costs  in.     See  tit.  Costs. 
QUARTO  DIE  POST.  100. 

QUASHING  vf rile  o(  capias  ad  respondendum.  i6x.  169* 

certiorari^  when  allowed  or  not.  399* 
scire  facias.  See  tit.  Scire  Facias* 
error.  See  tit.  Error. 
QUI  TAM  ACTIONS.  See  tit.  Penal  jtctiom. 
QUO  MINUS  CAPIAS.  8a. 
QUO  WARRANTO, 

toformation  in  nature  of; 
filing.  979. 
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QUO  WARRANTO, 

informations  in  nature  of; 

pro€ee«*ing8  in,  cannot  be  stayed,  till  security  be  giren  for  costs.  557. 

consolidating    64 q. 

pleading  6e vet al  pleas  to.  104.  982,  3. 

new  trial  allowed  in,  after  verdict  for  defendant.  932.  ^kj. 

within  statutes  of  jeofoils.  950. 

costs  in.  979. 981,  &c*  ana  see  tit.  Costs. 


R. 

RAVISHMENT  of  Ward.  1164. 
REAL  ACTIONS;  I. 

jurisdiction  over,  in  C.  P.  36* 
amendment  of  count  in.  746. 
entries  of  proceedings  in.  779. 
damages  in.  91c,  1 1. 
costs  of     See  tit.   Cost/. 
scire  facias  in     1 1 12,  1 3« 
REAL  ESTATES, 

of  traders  dying,  subject  to  their  debts.  963,  4. 
REBUTTERS.     See  tit    P/eas  and  Pleading. 
RECAPTION;  218.  334.  690. 

time  to  declare  after.  339. 
RECOGNIZANCE, 
what.  1099,  1 100. 
at  common  law :   1 100. 

to  the  king,  or  a  subject.  Id. 
before  whom  acknowledged ;  Id. 

in  London.  la. 
must  be  inrolled.  Id.  i  loi. 
time  for  inrolment.  1104.  ffjm 
of  bail, 

to  the  action ; 

by  bill.  2^5,  6.  1106. 
original:  256.   iio6. 

to  reverse  outlawry.  140,  &c. 
after  judgment.  256. 
in  Common  Pleas;  Id.  257.  1 106.     " 
on  attachment  of  privilege.  40.     _  ' 
obligatory  by  caption.  1141. 
on  habeas  corfius.  406,7. 

entry  of ;  271.  780.  ' 

by  whom,  wj|)en,  and  how  made,  fdi 
proceedings  on;  See  tit.  \Ba£/,  aiifl 'Scxrv  Eadatm 
•taying.  ^52.  3.  "^ 

striking  off  the  file.  308. 
to  atuchment  for  contempt,  penalty  of,  not  applicable  to  payment  of  debt 

,  ^  ^  and  c6sti.  1069, 

interest  not  allowed  on  amrmanceof  judgmeiu  <MU  122  !• 
in  error;  iio6.  iiii.  1176,  7.  1x85.  (^J* 
in  what  sum.  1184. 
inqectment.  Id. 
party  need  not  join  vniu  Id. 
form  of,  in  King's  Bench.  Id. 

Common  Pleas.  Id.  ' 

Exchequer.  Id.  (h)^ 
amendment  oft  1191. 
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RECOGNIZANCE, 
of  bail, 
in  error; 

proceedings  on.     See  tit.  Bailf  and  Scire  Fkciau 

bail  in  error  not  required  on  award  of  ezecotioD  on,    after  judgiDem 

hf  defiiult.  1179. 
for  costs  in  quo  warranto.  98 1  • 
by  statute; 

on  statute  merchant.   1 1 o  i . 

staple.   10809  Sx.  iioi>2« 
in  nature  of  statute  staple.  1 1  oy. 
on  Stat.   19  Geo.  III.  c.  70.  §  6.  403* 

33  Geo.  III.  c.  68.  §  3.  12^7. 

34  Geo.  III.  c.  58.  §  2.  403,  4.  12279  9. 
54  Geo.  III.  c.  23.  $   14.  393. 

stamp  duty  on.   1103. 
from  what  time  it  binds  the  land ; 
at  common  law.  1 104. 
by  statute  of  frauds.  Id. 
registering,  in  Middlesex  and  TorkMre,  Id. 
KECOGNIZANCE  ROLL.  271,2.  780. 
RECOHD;  Sretit.  Nul  tid  Record. 

of  Nitl  Priue.  See  tit.  Niei  Priiu, 

Mfhtnnmo^^ornot,  on  certiorari  or  habeas  corpus,  404.  Aft,  86i. 
RECORDARI  FACIAS  LOQUELAM, 
what  and  when  it  lies.  36.  413.  1226,  7. 
direction    414. 
form  of.  Id.  41^. 
fee  on  issuing.  97.  fej. 
cause  for,  when  shewn.  41  j. 

what.  Id. 
effect  of  /(/•  416. 
receipt  and  allowance.  416. 
return) 

when  and  how  made.  Id. 
what  is  good,  and  what  not.  Id. 
when  plaint  is  remo\'e<i  under  it.  41 7. 
proceedings  on : 

filing  writ,  and  return.  416,  17,  i8. 

effect  ok\  416. 
rule  to  appear.  417.  jo6. 
process  to  compel  appearaAC^.  ^tj,  18. 
appearance  of  defendant.  Id. 
rule  to  declare.  418,  19.  500. 

for  time  to  dedai/^.  418,  I9.  426.  ^ot. 
demand  of  declarad<m.  418. 
declaratioo;  Id. 

de  m§v.  Id. 
wkm/Mi,  419. 
frwcedimdo.  416.  410? 
rale  to  aVow,  or  pMdfci  W.  41^.  50b. 
imparlaDce.  419. 

_  anbaequeot  proceedings.  Id. 

RECOVER^        ^  * 

forttnc  cauae,  plea  of.  680.  68  $•  6^0. 

^^a  pleaded,  or  giren  in  ertdenc^  686.  6t^.  6189. 

mmmoo^  ameadment  of.  749,  M« 

^ravut  ol  attorney  on,  wIM  attdidafc^  md'vben  not.  749.  AdM 

c»^of|  ooplcnrolL  779* 
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RECOVERY, 
common ; 

scire  facias  on  error  to  Inverse.  1 140*   1907. 
RECTOR, 

just'fication  by,  to  fetch  away  tithes.  684. 
RE-DISSEISIN, 

damages  on  writ  of.  910. 
RE-EXCHANGE, 

not  allowed  on  bill  drawn  in  Scotland  on  England,   cq8« 
RE-EXTENT.  1085,6. 
REFERENCE  ;  See  tit.  jlrbitration. 

how  far  a  stay  of  proceedings.  548.  868. 
effect  of  agreement  to  refer.  868. 
to  master,  or  prothonotaries ; 

to  compute  principal  and  interest  on  bills,  &c.  J96,  7,  &• 
after  death  of  plaintiff.  1^97. 
on  copy  of  stolen  bill.  la, 
strike  out  superfluous  counts,  or  matter,  649. 
in  action  on  money  bond.  565. 

award.  597.  % 

covenant  for  payment  of  money.  Id, 
rule  for,  when  obtained ^  in  K.  B.  596,  7. 

C.  P.  Id. 
notice  of  prothonotary's  appointment  on,  in  C.  P.   $97,  8. 
when  not  allowed.  598,  9. 
allocatur  on,  conclusive.  496* 
REGISTERING  JUDGMENTS.    See  tit.  Judgments. 
REJOIND  ERS.     See  tit.  Pleas  and  Pleading. 
REJOINING  GRATIS.  488, 
RELEASE, 
what.  10. 

when  presumed,  in  debt  on  bond.  20,  21. 
plea  of;  681.  685.  689. 

ftx>m  obligee  of  bond,  after  assignment,  set  aside.  589. 
may  be  pleaded  with  non  assumfuit.  703. 
when  pleaded,  or  given  in  evidence :  685.689.   it49«  ri^s* 

after  last  conu nuance.  89  !•  1152,3. 
of  attions,  a  bar  to  scire  facias,  10981  9. 
errors,  plea  of;  1204.    1207.  izio. 
by  tertenants.  11 40.  1207. 
how  pleaded.   1209,  10. 

tried,  when  pleaded  in  Exchequer  Chamber.    1165* 
RE LICTA  VERIFIC ATIONE.    See  tit.  Cognovit  Actionem. 
REMANETS;  815,  16.  846.  863. 
p^r  of,  in  C.  P.  531. 
costs  on.  See  tit.  Costs. 
REMEMBRANCE  ROLLS.  41.  (a). 
REMITTITUR  of  Damages;  917,  18. 

in  penal  action,  after  error.  971. 
Reconi,  or  transcript  in  error,  when  necessary.  1223,  4* 
RENDER.    See  tit.  Bail, 
BENT, 

avowry  or  cogi^izance  for ;  683  • 

pleas  in  oar  to.  Id.  684. 
staying  proceedings  on  payment  of.  562.  566,  7. 
payable  under  execution.  105I9  &c. 

RElft^  CHARGE, 

not  within  st^t.  11  Geo.  II,  c.  19.  §  22.  lOii.  X023.  (dj% 
extendible  on  ^A^/V.  1073, 
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RENT  SECK, 

not  extendible  on  ehgiL  1073. 
REPAIRS, 

expences  of    allowed,   on  staying  proceedings  in  gcctment   by  nun^agi 

REPLEADER.  See  tit.  Pkas  and  Pleading. 
REPLEVIN,  438. 
action  of;  7. 

limitation  of.  i6. 

not  within  Stat.  27  £/fe.  c.  8.  ii64.« 

24  Gro.  II.  c.  44.  ^6.  33- 
rulc  to  declare,  in  C.  P.  418.  500. 
for  further  time  to  declare.  426* 
declaration  in,  how  entitled,  in  C.  P.  429. 
rule  to  avow  or  plead  in  bar^  in  C.  P.  500. 
staying  proceedings  in.  547,  8,  568*  Addend. 
writ  of  inquiry  in  :  604. 

notice  of  executing.  606. 
pleas  in  ; 

general  issue.  683. 
special  pleas.  Id. 
avowries  and  cognizances ; 
on  distresses, 
at  common  law  : 

for  rents,  services,  or  customs.  Id. 
damage  feasant.  Id. 
fines  and  amerciaments,  &c«  /</• 
by  act  of  parliament.  684. 
pleas  in  bar  to  avowries  and  cognizances  ; 

for  rent,  &c.   68 3.  704. 
damage  feasant.  683. 
set  ofFnot  allowed  in.  694. 
avowant  in,  cannot  discontini^.  722. 

move  for  judgment  as  in  case  of  nODSuiu  821* 
issues  in,  may  be  made  up  by  defendant.  787. 
trial  by  firoviso  in    8 1 8. 
finding  of  jury  in.  909.  (i). 
judgment  in;  955,6. 

a  bar  to  action  of  trespass.  547. 
damages  in.  603.  909,  10. 
costs  m  ;    See  tit.  Costs. 

of  double  pleading.  708,  Sec 
execution  in;  1030. 
for  plaintiff.  Id/ 
defendant; 
at  common  law':  Id,  1087. 

retorno  habendo.     Sec  tit*  Reiomo  habend0» 
on  Stat.  17  Car.  II.  c*  7.  1030*  1087. 
consequences  of.  io88« 
liability  of  sheriff,  for  taking  insufficient  pledges  in.  306.  fhh  loSS* 
REPLEVIN  BOND, 

executed  by  one  surety  only^  valid.  Addend. 
sureties  on,  not  discharged  by  giving  time  to  principal.  Id%^ 
assignment  of.  1088. 
action  by  assignee  of;  8.  1088. 
setting  aside  proceedings  in.   548. 
not  within  stat.  8  &  9  W.  III.  c.  11.  §  8.  601. 
interest  not  allowed,  on  affirmance  of  judgment  ifl*  IZ%U 
REPLICATIONS.    Sec  tit.  Pleas  and  Pleading. 
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REPORT ;  See  tit.  MasUi't  Re/iort, 

of  master  orprothonotaries,  on  interrogatories.  498. 
REQUEST, 

for  completing  cause  of  action.  27. 

when  necessary  to  be  specially  alledged.  446* 
time  and  place  of,  when  merely  form.  Id^ 
RESCOUS,  not  within  stat.  27  Elm.  c.  8.  1164. 
RESCUE, 

"When  sheriff  may  return  it.  240.  299. 
when  not.    240. 

plaintiff's  remedy  thereon.  2^0,  41,  496.  1069. 
fine,  v^c.  24 1 
RESERVING  POINT,  at  trial.  922, 
RESIDENCE. 

of  plaintiff,  calling  for,  10  K.  B.  ^$4. 

C-  P.  Id.  (e). 
parties,  on  court  of  conscience  act  for  London.  987}  8* 
RESPONDEAT  OUSTER  ;  See  tit.  Abatement. 
judgment  of,  m  what  cases.  678. 
error  lies  not  on  judgment  of.   1 166,  7. 
RESTITUTION, 

on  outlawry.   135.   14^. 

reversing  or  setting  aside  judgment.  1070J  ?i.  xiaji 
RE-SUMMONS.  1208. 
RETAINER, 

plea  of,  by  executor  or  administrator.  68a. 
hfir  or  devisee.  Id^ 
RETORNO  HABENDO, 
form  of;     007. 

after  verdict,  or  demurrer.  Id. 
on  non  prosy  or  nonsuit.  Id.  * 
and  inquir)  of  damages.  Id. 

Jieri  facias.  Id, 
proceedings  on  return  o[eiongata*  io88« 
RETRAXIT    q;s. 
RETURN  DAYS  of  Writs; 

general.  99 
by  ongioal.  J  a,  100. 
bill.   1559  6. 
RETURNS  to  Writs ; 

mesne.  1629  394.  251,  €cc.  297,^. 
final.   124.  1054,  5.  Z065, 6.  10749  5.  xxoy.  Addend* 
of  certiorari^  or  habeas  corpus.   404. 
recordarl  facias  loquelam^  &c.  4i6« 
sdre  facias.     See  tit.  Scire  Facias* 
error.   11 88,  9.   xi94« 
by  new  or  old  sheriff*.  2979  8. 
Revenue.     See  tit.  Customs  and  Excite. 
REVERSION, 

action  by  assignee  of.  8* 
after  estate  for  life  or  years.  68  !• 
extendible  00  elegit.  107 3. 
J^EVOCATION, 

of  power  of  arbitrator?*  868* 
illj:>ERS, 

to  rolls.  781. 
INS  en  arrere^ 

plea  of»  '°  debt  for  rent.  688* 
^      in  bar  of.  in  retdcvm*  6iy 
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UlEHSfper  diseeni  ;  682.  964,  $. 

affidayit  formerly  aecestaryfor  pleading  it  with  afiother^eayinCP, 

70;,  6. 
plea  of,  not  formerly  signed^  in  C.  P.  9 131  14. 
jmdgment  on,  altered  by  sut.  3  W.  fcM.  c«  14.  jf  6. 96j,i. 
devise;  682. 
generally.  Id, 

speciallyy  except  a  reyersionf  &c.  Id* 
RIGHT,  Writ  of, 

discontinuance  of,  not  allowed.  720.  746. 
amendment  of  count  in,  not  allowed  of  course.  746* 
may  be  tried  at  nut  firius.  804. 
must  be  tried  by  grand  assize.  Id, 
judgment  as  in  case  of  nonsuit  in.  821. 
new  trial  in.  931. 

no  damages  or  costs  in*  826.  910.  974* 
RIOT  ACT;  119.  122,  3, 

execution  on.    123. 
ROLL  of  attomies ;  6o»  6 1 . 

striking  off  attomies  from.  79,  8o« 
ROLLS, 

in  general ; 

m  King's  Bench : 
crown  or  filea*  778. 
delivering  out.  Id, 
fiott  termnum.  78 1 ,  2. 
docket  of  numbers  for.  778,  9* 
numbering.  779. 
placitaol  785.  858. 
entries  on ; 

by  whom,  and  how  made.  781* 
riders  to.  Id. 
bringing  in.  Id*  782. 
docketing.  783* 
binding  up.  784. 

where,  and  from  what  time  preserved.  Idm 
in  Common  Pleas : 
plea  or  common*  40.  (n),  779. 
delivering  out,  by  clerk  of  essoins.  779. 

prothonotaries.  Id.  780. 
receipt  for.  780. 

posiierminwn.  yjg*  (cj.  783,4. 
numbering.  779. 
vn-nsmbered.  780. 
not  to  be  carried  into  country.  782* 
placUaoL  785.  858. 
entries  on ; 

by  whom,  and  how  made.  78  x. 
riders  to.  Id. 

bringing  in,  to  prothonotaries.  782.  ^ 

docketing.  783. 

after  judgment,  to  be  examined  with  paper  books.  782^  3. 
delivery  to  clerk  of  essoins ;  783* 

time  allowed  for.  Id.  784. 
carets  of.  784. 
binding  up.  Id, 

where^  and  from  what  time  preserved.  Id.  785. 
alteration  and  amendment  of*  784. 
in  Exchequer  of  Pleas  : 

no  crown  roUs;  nor  of  pleas  of  land.  780* 
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ROLLS, 

in  general; 

in  Exchequer  of  Ple^ : 
pUa  or  common.  780. 
by  and  to  whom  delivered.  Id, 
Dot  numbered.  Id.  786. 
entries  on  by  whom  made.  781. 
placUa  of.  786. 

where,  and  from  what  time  presenred.  785. 
.    particular : 

filacers.  780. 

of  admission  of  attomies.  6i« 

warrants  of  attorney,  in  K.  B.  87.  780*  786,  7. 

C.  ?•  87.  780.  787. 
process.   162.  789. 
appearance.  243.  780. 
recognizances  of  bail.  271,  2.  780. 
imparlance.  476,  7.  768.  780. 
plea.  779.  (a).  780. 
issue.    See  tit.  Issue  Roll. 
judgment.  780.  956,  &c. 
docket.  78  ^  Id.  (cj.  967,  8. 
of  proceedings  in  scire  facias,  780.  1146,  &€• 

error,  and  falte judgment.  780.  X2ii.  1213. 1224. 
deeds,  and  awards,  &c.  780. 
ROMAN  CATHOUC  Attomies, 

oath  by.  60. 
ROPES, 

justification  in  action  for  cutting.  684* 
RULES ; 

of  Fleet  Prison.  372,  3. 
King's  Bench  Prison  \  Id. 
limits  of.  372 
when  grantable   Id.  373. 
when  not.  373. 
effect  of  granting.  Id, 
RULES  and  ORDERS,  (General,) 
in  King's  Bench ; 
of  James  L 

2.  T.   1604.  «  I.  Ftling  Pleas.  713. 

^  2.  Marking  Postsa.  923. 
3*  H.   160^.  Motions t  Rules.  531. 

5.  H.  1607.  Bringing  Money  into  Court.  6^0.654. 

6.  E.    f6o8.  Return  of  Latitaty  Ac.  162. 
7^  M.  1609.  Notice  <f  Bail,  259. 

1 3 .  E.  1 6 1 5 .  Record  of  Nisi  PriuSf  Marshal'rfees.  863. 
17.  E.   1619.  Docketing  Judgments,  968. 

19.  H.  1621.  IValesy  JudiciS  Writs,  ioj8. 
Charles  I. 

.  II.  E.  163;.  Certiorari,  Error.  1206. 

14.  H.  1638.  Habeas  Corfius,  Prisoners.  347- 
17.  M.   1641.  Demurrer  books,  &c,  792.  12I2. 

20.  T.    1 6^^.  Clerk  of  the  Errors.  11 71. 

21.  T,  1645.  Sher^qf  Chester,  Return  of  Writs.  154. 
M.  ■■         Notice  of  Bail.  259. 

H.  SkcrM  and  their  Defiu6es.  49. 

23.  E.  1647.  Under-Sheriffs.  Id. 
H.  ■         Ft&ttg^  Basl-pieee.  260. 
Camm&nwiaUk  t 

1649*  H.  $  2.  JSnteti^g  Issm.  86u 
1650.  H.  §  3*  Filing  iaU-fuecs,  270. 
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KULES  and  ORDERS,  (General J 
in  King's  Bench ; 

of  Commonwealth  : 

165 1-  E.  Summoning  Juries.  8379  8« 

.  M.  Baili  H^^  as  Corpu%^  Notice  ^  Trial.  406.  820. 

1654.  M.  $  !•  Attornier^  Bail^  Sherlff^s  Defittiies.  4.9.  51.69^  73* 

§  2.  Sheriffs^  Bddiffs^  Warrant  to  Arrests  49.  220. 
^  4.  Jittornies.   ;  1 .    * 
J    ^.  Venue-     ^4.  6>f,6;'^. 

^  6.  Outlawry,  Bail^  Undertaking  to  afiftear.  131. 231. 
j   7>  8.  ^tfi/y  Habeas  Corpus^  Procedendo.  zy(^  344^ 

^9  6    400.  404.  406,  7.  409. 
§  9.  ^^>  Habeas  Curpus,  Venue^  Attomies,  1 73. 244. 

311.  4og*4i2.  636. 
§   10.  Appearance f  Atiomies,  Underiaiing  to  af^fie^^ 

79.  85.  246* 
§   II.  Habeas  Corpus^  Prisoners*  ^^^  342.  3^1. 
*  ^13*  Declaration  by  OriginaL  439. 

$  13.  Amendment,  752. 
§    14.  i^o/Zr.  781. 

§   15.  DeclarcAion^  Imparhmcem  423.  479. 
$17.  Demurrers,  Amendment,  741.  743. 
$    18.  Notice  of  Trial,  Costs,  816. 
^  20.  Sfudai  Verdicts.  919* 
^   21.   Venire  de  nour.  944. 
$  22.  Habeas  Corftus,  Cods.  41 3, 

1656.  £•  Attornies.  72. 

T.  $    I.  Sealing  and  Signing  Writs.  49,   151^ 
$  2.  C/fri  o/^M^  Treasury,  38. 

1657.  £.   $    z.  Docketing  Judgments.  968. 

$  2.  Common  Bail,  249. 
J   3.  Entering  Issue.  861. 
m.  Entry  of  Pleadings,  Bic*  781. 

1658.  £•   Special  Causes.  1^29. 

1659.  E.  Sealing  and  Sighing  Writs.  49.  1036. 
C>5jr/«  II. 

13.  T.   1661.  Special  Bail,  260. 
M.  —  Sealing  Writs,  49, 

14.  E.  1662.  Attornies,  72. 

T.        ■      $  I.  Common  Bail,  Ejectment,  Appearance  ofAi* 

iormcs.  Id.  244. 

14  &  15.  H»  .  $   !•  Attornies,  72* 

9  2.  Trio/  at  Bar.  8o8« 

15.  £•  1663.  §    I.  Sealing  and  signing  Writs,  49^ 

J  2.  Warrant  of  Attorney,  573. 

^    3.  Clerks,  Secondary,  781* 

J    I.  Sheriff's  Deputies,  and  Warrant.  49.  a20« 

T.  J  2.  Sealing  Record  of  Nisi  Prius.  859. 

M.  —  $   !•  Additions  in  AJidavits,   182. 

$  2.  Ac  eiiam.  Arrest,  152.  176.  20i, 
$  3.  C/rri  ^  Declarations.  313. 

15  &  16.  H. §   I.   Clerks,  Secondary,  y^i. 

J  2.  ///ir£/|  Tri^j  Entering  Comes.  822.  8^9* 

861. 

1 6.  E.  1664.  ^   I.  Prisoners.  368. 

J  2.  Error.  1183. 
T.  — r—  /i/i»^  PiSrar.  783. 
IVI.  -^[ —  Bail,  Habeas  Corpus.  259.  262* 
iS.  E.I666,  Sigmng  Picas,  6tQ,  713.  768«  792,  12 12, 
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ULES  and  ORDERS,  (GeneralJ 
in  King's  Lench ; 
oi  Chari"  11. 

1^.  E.  1667.  Clerk  of  Declarations.  313. 
20.  T.  1668.  Clevis^  Secondary,  781. 

20  &  21.  H. IjJueSfTriaL  822.  859. 

22.  T.  1670.   S})ecial  Hall.  274. 

24  &  25.  H.  1672.  Sealing  Writs,  49. 

28.  M.  1676.  Escape^  Prisoners,  344. 

29.  E.  1677.  j9j//,  Habeas  Corpus.  406. 

30  &  31.  H.  16 r 8.  Flacers^  Signing  iVrits,  38. 
31.  E.  16  79.  Filacers^  Signing  Writs*  Id. 

T.  Sealing  Record  of  Nisi  Prtus.  8J9. 

32*  E.  i68o.  Sealing  Writs.  49. 

33.  £.  1681.  Copies  of  Error^  &c.  1213. 

M .—  -~  Common  Ballf  Ejectment.  244* 
36.  E.  1684.  Error,  1171.  J183. 
James  II. 

i,T.   1685.  Record  of  Nisi  Prlus,   Rolls.  781.  860,  6  k 
2.  E.  Demurrer  Boohs J^c.  530.  791,  2,3.   I2ia« 

2  &  3.  H.  1 686.  Ballf  Habeas  Corpus.  404. 

3  &  4.  H,  1687.  Pauper.  88. 

4,  E.  1688.  Warrants  of  Jittomey^  Issus  Roll.  87.  787. 
WdRam  ^  Mary  : 

1.  H.  1689.  Common  Ball,  Judgment  on  Warrant  of  jittomey^ 

&c«  244* 

2.  M.  1690.  Filing  Pleas.  713.  * 

4.  T.  1692.  §  I.  jlpfuarance.  Process.  242* 

■  ^   2.  Common  Bail.  244. 

■  J'   3.  Sealing  Writs.  49. 

5.  E.  1693.  J    I.  Bringing  in  Rolls,   781. 

J   3.  Prisoners,  336,  &c,  359.  368. 

M.  Bail  In  Error.  ii8$»6« 

H. Habeas  Corpus^  Prisoners,  ^/fi* 

6.  H.  1694.  Fines.  97. 
WUKamlll. 

8.  T,  1696.  J   !•  AHds  Scire  Facias .  1144. 
^  2.  Special  Juries.  8o8.  839.  841. 
Jk   3.  i^a/V  ^y  Commissioners,  Habeas  Corpus.  257. 

266,  406. 

9.  E.   1697.  Brhv'ing  in  Rolls.  781. 
T.        ■      Prisoners,  Common  Bail,  369. 
M.  —  Bringing  In  Rolls.  781. 

10.  T.  — —  Bringing  in  Rolls.  Id* 
H-  1698.  Ball,  Habeas  Corpus.  406. 

11.  El*  1699.  §    I.  Entering  Demurrer.   787. 

—  ^  2.  Special  Ball,  Continuance  day.  252.  271, 

12.  T.  1700.  §  2.  Declaration,  Issue  Money.  463.  469.   776, 

'  I.  T,  1702.  $  I.  Ball,  Render.  277,8.  281.  563.  fij. 

}  2.  Notice  of  Render,  'Prisoners.  282.  351*  2» 

3.  T.  1704.  J5^7l7,  Render.  279. 
M.     ■        Attomies.  ci. 

4.  M.  1705.  iV(?/w^  0/  7Wb/.  814. 

5.  E.  1706.  Imparlance.  476. 
M.  J    I.  Entering  Issue,  Record  of  Nlst  Prl us,  Bring" 

inglm  Rolls.  781,  2.  787.  859.  861. 

—  §  2.   Warrants  of  Attorney.  86.  464. 
——•J  3.  Time  for  Pleading.  479. 

6*  T«  1707.  FriionerSf  Recaption.  339. 
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RULES  and  ORDERS,  (General,) 
in  Kinfi^s  Bench; 
of  George  I. 

.   8.  M.  1709.  {   I.  Special  Ball  2^2.  26i« 
■    ■  —  y  2.  Excepilan  to  Bad,  261. 
2.  T.  1716.  Pruoners    335.  352.360.  368. 
7«  £•  1721.  Sealing  Record  cf  Nut  Prhu,  859* 
8.  H.  ■— —  Notice  of  Inquiry,  607.  811. 
II.  T.  1724.  Declaration.  464. 
M.        '     Jtttomki.  72. 
George  II. 

1.  T.  X727*  Dedara^oof  Rule  to  fdcad.  Demand  of  Plea.  46$. 

491. 

2.  T.  1728.  Declaration.  464.  468. 

H.  — —  J   1.  Time  for  Pleading,  479, 
§    If  2.  ilf  ^fiffm.  152. 


-  jS  3.  Signing ^Uffgment,  491. 
I.  ExcefUion  to 


£•  1729.  Exception  to  Bail  ay  Original,  261* 


3«M.       "■     Prisoners,  46.  ^c^. 
4.  Dec.  17.  1730.  Prisoners-  Id. 

E.  1731.  Warrants  of  Attorney,  573. 


j.  £•  1732.  i   i»  z.  J7ai/.  261.  274, 

■  I  3.  Scire  Facias.  ii\i* 
5  &  6.  T.  —  J  I.  Time  for  Pleacang.  480. 

—  $  2.  2?«/Sr  /o  r^/iim  ^nr,  and  bring  in  BeJ^ 

296.  298.  30O9  301,3,3* 
6*  M.  •— =—  §2.  /{«&  /0  rf/ifm  Writ,  and  bring  in  Body.  liL 
9.M.  173^.  FUing  Affidavits.  52 1« 

xo.  M.  1736.  $   !•  Bail-fiiece,  Declaration  by  the  bye,  240.  414* 
— >—  ^  2.  Declaration  ik  bene  esse.  Time  for  Pkaduq* 

48i|2. 
—  §  3.  Co/ky  ^  Declaration,  465. 

10  &  II.  T.  1737-  Entering  Causes.  683. 

11  &  12.  T.  1738.  Rolls,  786. 

14.  M.  1740.  §  X.  AttornieSf  Bail,  2^0. 

— —  §  2.  Sherijps  Officer^  Bail.  251. 
H.  1 74 1,  j^n/r^  and  Trial  of  Causes,  863. 

15.  £.    1742.  ^  I.  Ac  etiam.  153.  461.  1109. 

■  ■  §  2.  Affidavits ,  Commissioners.  183. 
——J  I.  Declaration^  Prisoners,  35.  349,  357. 

17.  M.  1743.  Entry  and  Trial  of  Causes,  862. 

20.  H.  1746.  Attachment  of  Privilege.  310. 

21.  ^d,  Apr.  1747.  Sealing  Blank  Writs,  49. 
30.  M.  1756.  §  I.  Enlarged  Rules.  $31. 

■  ^  2 .  Entering  and  arguing  Sfiecial  Causes*  529. 
32  &  33.  T.  1759.  High  Bar  Money,  533. 

Grtfrjr  in. 

6.  H.  1766.  Enlarged Ruks,  C31. 

T.  -— *  /^M^  /o  rrAvrii  Ivriti  ond  bring  in  Body,  296. 300* 
8.  H.  1768.  Abode  of  Attomiest  Service  of  Notices^  &C«  6i« 
E.   — — —  Bail^  Kender^  Commitment.  280* 
ij.  H.  1775*  Enlarged  Rules.  C31. 
17.  M.  1776.  Enlarged  Rules^  Id» 

T.  1777-  Attachment,  171. 
19.  T.  1779.  Oyer  of  Original  Writ.  616. 
32.  T.  17S2.  Declaration^  Time  for  Pleading,  465.  480* 

23.  M.  Original  Writf  Costs,  95. 

11.1703.  Wt  it  if  Inquiry,  609. 
.  26.  H.  1786.  Prisoners,  ^35.  351.  360.  367t  371* 
28.  £.  1788,  Justifying  Bau.  267* 
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JLES  and  ORDERS,  (General,) 
in  Kioj^'s  Bench ; 
of  George  III. 

30.  £•  1790.  §  I.  Short  Notice  of  Trial.  488. 814. 

§  2.  Rules  of  Kin^e  Bench  Prison.  372, 

{  5.  Da^  rules    Id. 

§  4.  BaU'/tisces.  i;^. 

T.  — —  §  1.    WriiSf  Cuiios  Brevium.  298. 

■  §  2.  7V<<i/  ^y  Special  Jury,  8 ;  1.  862. 

31.  M.  ■     ■  ■  J  I.  Ejectment^  Rule  for  JudgmenU  510. 
'       §  2    Bringing  M»neyint  *  CouN,  659. 

E.  1791*  Affidavi'S  of  iiiierate  Persons    s^O. 
T.  ■  J    I    Sheriffs  Rule  to  bring  in  Body.  304. 

—  §  a.  Attomies    ^6,  ;,  s 

32.  M.  —  Sheriffs  Returning  IVrits.  Attachment.  298* 
H*  1792.  §    i«  Attendance  on  Master*  •?%,  327. 

J  2.  Entering  Causes.  86;.  ^{/^. 

33*  E.  1793.  $    i.  ReseaSng  Distringas,    and  Record  of  Nisi 

Prius.  859.836.938. 

—  '■■   §  2.  ComfumnSng  Penal  mictions.  583. 
T.  — —  J   '.  BaiL  275. 

■  J  2.  Jtttomies.  58. 

34.  M.       ■  ■  Interrogatories  on  j/ttachment.  498. 

5^<i/  Office.   48. 

H.  1794-  Perethfitories    498. 

— —  Entering  Causes.  862* 

35.  H.  1795.  /i/»^  Money    776. 
E.  — —  iJiiiifr  ©/  Itihg*s  Bench  Prison.  372. 
T.  — —   J   I  •  Midsummer  day.   1  56. 

— —  f  2.  Attendance  on  Judged s  Summons,  ^^'j. 
— -^ —  J    V  Justifying  Bait.   267. 

36.  M.  (   I.  /^f/fll/  ^Jfidavits.  526. 

—  J  2.  Justifying  Bail.  270. 

—  J  3.  Issue  Money.   776. 

^  4.  Rule  to  set  aside  Award*  522. 

H.  1796    §  I.  Affidavits  on  Motions .  52 x« 

—  §  2.  Enlarged  Rules .  531. 
£.    — »—  Insolvent  Debtors.  381. 
T.  —  i^tt/^/  ofKing*s  Bench  Prison.  372. 

37*  M«  — —  Affidavits  hu  several  Defionents.  520. 
-^—  cW//  on  Motions.  528. 
— -  Day  rules.  373. 
H.  1797'  Insolvent  Debtors.  379. 
38.  M.   ^""^  IntiiUng  Ajffidavits.   183. 
■■         Special  Cases.  530.921. 
H.  1798.  Demurrer  Booh.  530.  792. 1212. 

40.  T*  1799*  i\i/k^  Booh.  ^29.  793.  1 2 12. 

41.  M.  1800.  Service  of  Rules,  &c.  63.  524. 
E.  1 80 1.  Prisoners,  Committitur.  364* 

■  Peremptorics.   531 

42.  M.   —  Warrant  of  Attorney,  Drfea%anee.  570*  580. 
T.   i802.  Annmty.  ^•6. 

44*  H.  1804.  Trial  by  Special  Jury.  841.  862. 

45.  H.  180^    Day  rules.   374. 

48.  H    180H.  Ar  est.  Bail,  Trover,  Dethne.  173.  189. 

49*  T.    809.  Affidavits,  Changing  renne*  640* 

5I.M.  181C.  BaiL  2)0.  a66.   , 

£.  18x1.  Notice  of  TriaL  812. 
54.  T.  z8i4«  fM/  Q^^  Hours.  48. 
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EULES  and  ORDERS,   (General J 
in  Common  Pleas ; 
of  Henry  VI. 

35.  T.  1457.  §  !•  Prothofioiarusi  39. 

■  $  4.  Warrants  of  Attorney.  87. 

—  §  5.  Prothonotaries^  Fees,  39.  51. 

—  §  6.  Custos  Brevium*!  Fees.  47.  51. 

§   7.  Clerk  of  the  Treasury* s  Feu.  46.  5N 

'  §  8.  Filacer" s  Fees.  42.  51. 

Elizabeth : 

6  &  7.  M.  1564.  jittornies.  51.  69.  /^^//r.  779.  784*  Error,  I  qS. 
9.  E.    I  ^67.  Attormes.  52. 

15.  M.  1573.  Jittomies.    49,  50,  51.69.  72.    Sheriffs  Depntia. 

I  49.    Venue.  630. 

15  &  16.  M. Filacers^  Process.  42. 

23.  E,  1581.  Error,   ii'jti. 

24.  T.  1582*  Attornia.  50.69.  74*  Bail.  244.250.   Outlaycrff. 

140. 
James  !• 

2*  T.  1604.  Informations  on  Penal  Statute* ^  Composition.  582* 

11.  E.  i6i3«  Entering  Judgments.  594. 

12.  E.  1614.  Rolls ^  Entering  Clerks.  40.  779.  781,  2.  Attonau* 

72.  Execution.  1036* 
M.  — — i  Informations  on  Penal  Statutes^  Composition.  582. 

584- 
14.  M.  16x6.  reg.  I,  2.  Filacers f  Process^  Appearance^  Bad^  Sdre 

Facias*   43.  243. 
H.  —  reg.  2.  AttonueSf  Bailf  Process f  Fees.  50,  51.  242* 
I7.M.  1619.  ^^^»  $1* 

20.  H.  1622.  Irformations  on  Penal  Statutes^  CompositioMm  582. 
Charles  I. 

2.  H.  1626.  Trespass  quare  clausumf regit.  96.  Outlawry 9  Bad. 

i34»5-«43»4- 
8.H.  1632.  Rolls f  Entering  Clerks.  39.  779.  781.  Attornies.  51. 

Commonwealth  : 

T.  164.9.  Filacers  J  Original  IVrits.  42.  49. 
M.  -—  reg  1 .  Prothonotaries  Rolls^  Clerk  of  the  Essoins,  40* 

77»9-  781,2,3,4. 
reg.  2.  j9mi7,  Habeas  Corpxu.  405,  6. 
M.  1654.  J    I.  Sheriff  s  Defiutirs.  49     Attormes.  51.  60.  72. 

74*  Bail.  2^0, 

■  ■       J  2.  Sheriff^ s  Bailiffs.  49.  Warrant  to  arrest,  220, 
J   3.  Jury  of  Attornies.  52. 
J   4.  Attornies    51. 

J   5.  ilo///.  Entering  Clerks,  40.  779,  80,  81. 
^  6.  ExempHJicaiions .  46*  Sealing  Writs.  49.  £xf- 

cutions.  1036. 
§  7.  Bringing  in  Rolls.  39*  779*  71^19  St  3,  4* 
§  8.  Changing  Venue.  484.  630,  31*  639* 
§  9.  Outlawry.   131.  134.  Bail.  2^1. 
§   10.  Habeas  Corpus^  Prisoners ^  Bail.    344.  346. 

357.366.404. 
§  II.  Bflf/,  Habeas    Corpus.    259.  400.   406,  7. 

Procedendo.  409. 

~—  §  12.  Arrest^  Bail,  Render,    173.  20 !•  243.  278. 

563.^17.   Attornies.    311.    Habeas  Corptu. 

405,  6.  Venue,  412.  636. 

— —  §  13*  Attornies^  Undertaking  to  appear^  Attachment. 

79.  85.  246.  Outlawry.  142.  Filacers,  Appear' 

ance.  243.  Prisoners,  357. 
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FLES  and  ORDERS,  (GetieraiJ 
in  Common  Pleas ; 

Commontvealth  : 

M.  1654.  §  X4«  ImparhnceSf  Declaration^  Nonhnu.  423^  4.  477. 

§  15.  Secondants.  41.    Rules  to  declaref  Nonprotf  Pr§» 

toners.  42,  3»  4*  352.  Oyer.  6i4.6i6« 
§  1 6.  DeeJaratlon,  439. 
§  17.  Amendment.  752. 
§  fto.  Denmrrerss  JfmendmeaS.  741.  743*  QiQ* 
§  ai.  Notice  of  Inquiry.  605  Entering  Issue*  777,  787, 
822.  861.  Notice  of  Trial  and  Countermand,  81 2* 
815.  Cox//.  816.  Trial  BufirovisOf  kc.  8i8*  820. 

822  •  Record  of  Nisi  Prius.  862* 
§  23.  Specif  Verdicts.  919. 
§  24:  Vemrt  de  novo*  944. 
$  2;.  Habeas  Corpus ^  CoUs.  413. 
§  26.  Attormes^  Oath.  6o* 
CAjr/w  IT. 

13&  14.  H.  1 66 1.  BaUf  Habeas  Corpus,  400.406,  7.  409* 
14  d:  15.  H.  2662.  r/r^.  I.  Shenff's  Deputies.  49,    ^/toiii   /Ttfr- 

rants,  ^^Q. 

2.  Aitomies,  6gm  72.  Warrants  of  AttoT'- 

ney.  87.  1  30.  594. 

3.  Pi-isfoters.  3^2,  ^.  ^58.  ^63, 
4     Warrants  of  Attorney    q  -  V 

I J  &  l6«  H.  1663.  Sheriff'*^  Deputies^  Outlawry^  Bail.  49.  134. 
17.  M.  1665.  Outlawry  %  Costs  ^  sheriff's  Bail.  ill.  134.  143,  4« 
21*  T,  1669,  ny.  I    Attornits,  Entries,  yyg. 

■.  2«  i?a///.  40.   Imparlances.    477.    AtlondeSf 

BUI.  314. 
^4*  E.  1672*  r<^.  t.  Sup^sedeas^  Outlawry.  43. 132. 

■■  2.  filacers^  Afipearance.  43.  243* 

27.  E*  167^    Demurrer  Bpeis.  794. 1212. 
Jt8.  It.  &  M.  1676   Error,  1172. 1183.  1188. 
ft9.T.  1677.  r^.  I.  Attormes.  cr.  . 

2.  RecdrdpfNisi  Pfius.  86o.  Entries  on  RoBu 

781. 

3.  AttornmSf  Writ  of  Privilege.  310. 

4.  C/fri  ^  /^  Treasury,  46.  fii^.  Record  of 

Nisi  Prius,  859^  60. 

J.  Signing  and  entering  Judgments.  45.   594. 
9S4*    9^^*  Btingmg  in  Rolls,    40.  7829  3* 

966,  Posteas,  &c.  923. 
50. -M.  1678.  Original  writs,  93. 
32.  T.  i68o.  Ejectment.   ^09. 

33 .T.  1 68 1.  Outlawry^  Costs,  Declaration,  14J.  426. 
34*  E.  1682.  reg,  i.  Posteas,  Quiiam' actions,  923. 

■  3.  ProthonotarieSf  CLrk  of  the  Essoins f  Rolls. 

40.  779,  80.  782.  784. 
36.  M.i(S84.  Attomies.  ji. 

Z^^IMT  II. 

I.E.  168$.  reg.%.  Record  of  Nisi  Prius fNerecifdatur.  862. 
2«E.  1 686*  Postecu.  923* 

T.   —  Oiiflawryf  Bail,  Costs.  132. 134.  144. 
2-&  $.  tS. -'^'-^  I^ecdrd  of  Nisi  Prius.  44.46.87.860.  Pluries 

Capifis.  ^^^i^o.  Warrants  of  Attorney.  87.130. 

594.  86o« 
6  Bt 
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RULES  and  ORDERS,  (GimralJ 

in  Common  Pleas ; 

IViUiam  and  Mary: 

2.T.  1689.  reg*  I.  Outlawry^  CatU.  144. 

■  2.  Ftlacen^  Bail.  43.  a^. 

2.  T»  1690*  re^.  I.  Fiiacert 9  Rule  to  hiring  In  body.  43.  300. 
— —         2.  Filing  affidaviii.  521. 

5.  10  Mar.  1692.  BaU  by  Conmustionen.  256,7.263* 

£.  1693.  r^.  z.  Entering  Juue$.  jS6.  JUcord  ofNisiPrhu, 

861. 
reg^  2.  Bringing    in    Rolls.     39.     779.      7839    4* 

Docketing  Judgmenii.  44.  9681 
r^^.  3*  Prisoners*  335,  6,  7,  8*  342.  367. 
miSam  III.  ^ 

9.  T.  1697.  jfttomieSf  Wra  ofPrivHtgef  Sealing  Write.  49.  310. 
13.  £,  1701*  Certiorari^  Isle  qf  Ely.  396. 
Anne: 

4*  M.  1705*  AttoTtilee.  ^u 

9.  H.  1710.  rr^.  I.  Trials  at  Batf  Notue.  8o8» 

2.  Declaration.  472.  481. 

3.  The  like*  424. 

4.  Bail  Bond.  289. 
George  1. 

2.  M.   1 7 15.  C/rri  of  thEssoinSf  Bringi^  m  J?aAr.  40.   779. 

784.  Doeheting  Judgments.  44. 

T.   1 716.  Notice  of  Trial.  811. 

3.  M.  • Countermand  of  notice  of  inal*  8x4« 

6.  H.   1 7 19.  r/^*  f*  Notice  of  inquiry.  607. 

-  2.  Attomcf^s  ifndertaUngf  Bculby  Commitsiouers. 

a47*  ^58. 
8.  H.  1721.  fi^.  I.  Rule  to  return  ff^rit.  296. 

2.  Record  of  Nisi  Prius,  Ne  reeifdedmr.  862* 

£.    1722.  Prisoners.  353.  362.  368. 

xo*  T.  1724.  Notice  of  Inqmry^   Demurrer*  607. 
11.  H.  — —  Entering  Issue,  778.  786. 
X2*  M.  1725*  BmI^  Outlawry.  141. 

T.  1726.  Shecial arguments.  530.  793* 
13.  M.       ■     BailbyCommisiioners.  258* 

£.  &T.  1727.  Prisoners.  47. 

Geor^^  II. 

I.  M.  ■         reg,  X.  Declaration.  464*  468*  472. 

■  2.  Demand  of  Declarationt  tic.  492.  61 6. 

3«  M*  1 728.  r/'^.  I .  Enlarging  RuleSf  Irregularity.  {27*  539. 

— —  2.  Attomies,  Adnussion.  58. 

3.  M*  1729.  reg.  I.  Triids  at  Bar.  808. 

2.  Declaration  de  bene  esse*  465^  6.  468.  481* 

19  Jan.  — -»-  Prisoners.  48.  372* 

H.  TA/  iJibr.  /J. 

E.  1730.  Declaration.  470.  481.  489* 

3  &  4.  T. Bail,  262. 

5.  M.  1731.  Warrants    of  Attorney^  Judgnmt  fafar.   44.  87* 

S94* 

6.  M*  1732.  reg.  1.  Bail  iy  Commissiomrs.  t^9m 

2*  Exception  to  Bail.  261* 

3*  Demurrer  books.  1^.  I2I2. 

4*  Signing  Judgments.  954* 

5.  Attomies^  Bail.  250. 

6.  Bail  in  Error,  118  J. 

7.  Shcrtjps  officer^  Bail.  25  x. 
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ULES  and  ORDERS,  (GnmalJ 
in  Commoq  Pleaa : 
>of  George  II, 

7.  H.  t733.  NoHcifo  npfnar.  169. 

8.  H.  1734  reg.  I.  Prhonen.  ^^S. 

— —         2«  i4f7«r/»  Pntmurs.  180.  37 u 
— —         3,  Biitf.  £56. 

10.  £•  1737.  Serwce  of  Nofieee^  fcTr.  63» 

10  A  H.  T. Entering  Writ  and  Record.  863, 

11.  H.  1738.  reg.  1.  Fihng  Affidavits,  gai. 

— —        ».  Attackment  of  privilege.  310. 
■     ■  ■         3.  Attorney^  Forejudger,  31.5. 

13.  T.  1739.  r/ff-  »•  Costs  of  Inquiry.  6io»  II. 

■  a.  PosteaSf  Inquisitions.  4$.  913. 

— —        3*  Notice  if  Bill  agmnst  Attomef.  3i{, 
£•   1740.  fv^  I.  A^davitSf^  Conrnussicnors.  183.  247*  519. 

14,  H.  — —  Euteris^  Causes.  863. 

14  ft  15.  T.  1741.  Warranis  of  Attorney.  574. 

16.  M.  1742.  Chisnging  Venue.  639. 

17.  H.  1743.  Summons  and  Order.  72« 
George  III. 

7.  H.  1767.  i^tf/f  to  return  Wrii^  anS bring  in  Body.  296.  300. 

8.  T.  1768.  Ttme  for  Pleading.  466.  481. 

18.  M.  1777.  BaiL  265. 

21.  H.  1781.  Warrant  on  Testaium  Capias.  25 $• 
£.   ■         Bail.  Outlawryf  Sufierseibas.  133. 

22.  H.  1782.  Bailp  Fenue.  158.  283. 

23.  H.  1783.  Ftlaeer^s  Office,  42.  Writ  of  Inquiry.  609. 
£.  — — »   Attendance  on  Summons.  486* 

30.  T.  1790.  Bcul'hond,  289. 

31.  T.  1 79 1.  Attomies.  56.  58. 

32.  H.  1792.  Notice  of  Trinlf  Entering  Causes.  8i2.  862. 

35*  H.  1795.  Deelarfition.  466,  7.  Addend.  Time    for  Plea£ng. 

48if  Prisoners.  371. 

36.  E.  1796.  i?af/,  Recogmxance.  256. 

37.  M.  —  -Bai/.  265. 
H.  1797.  Thebke.  251. 
T.  —  Attonues.  59. 

38.  T.  1798.  Distringas f    Issues j    Rule    to    bring  in    hody^    At' 

taekment.  io6.  302. 
42.  H.  i8o2.  Days  for  Arguments.  530. 
43*  M.  —  Warrant  of  Attorney  f  Defeazance.  570.  580. 

46.  M.  1805*  J^olvent  Debtors.  379. 

47.  M.  i8o6«  The  lite.  Id.  Days  for  Arguments.  ^29.  793* 

48.  H.  1808.  reg.  I.  Arrest^  JBoU,  Trover,  Detinue.  173*  189. 

—  a.  Sfuciid  Arguments^    Exceptions,    530.   793. 

1212. 

E.   —  Ejectment^  RuU  for  Judgment.  510. 

49.  M«  —  Paper  hooks,  530.  793. 

H«  1809.  OnginaJ  Writ,  Summons ,  Distringas 9  Notice.  io6» 
E.  —  Notice  of  Bail,  Declaration  de  bene  esse.  259.  470. 

50.  M Putting  off  Trial  820. 

^i.  M.  t8io.  Beul,  Kecognizance.  257.  Bail,  Juitiicationm  267. 
^2.  T.  1812.  Trial,  S fecial  Jury.  863. 

53.  T.  1813.  New  Trials.  934. 

54.  T.  1814.  Seal  Office  hours.  ^S. 

5  H  2 


1880  I  K  D  a  |c« 

RULES  aod  ORDERS,  (GaunJJ 
io  Exchequer : 
oi  George  II. 

idk  27.  T.  17(3,  Bml'm  Mrror^  i4^\.  f/^ii8&  fijm 
33.    £.  1760.  Bailim Error.  xi84«  (C^jf* 
George  III, 

48.  H.  1808    Arrest^  BaUf  Trovtr^  Deimue.  173.  189. 

49.  £. Sittmgi  m  Liikim  emd MtdAiettm  8xo, 

Sx.MCi  i8to«  Biui  ft57« 

RULES  and  ORDERS,  io  particular  caiet, 
in  King's  bench ; 

on  crown  tide:  495,  * 

for  attachments : 
in  what  cases,  and  against  vdKmi*  Id*  496* 
absolute  in  first  instance.  496,  7. 
to  shew  cause,  aod  rules  absolute  theiton:  Id. 

motions  and  aflSdavits  for^  how  entitled*  497*  $18,  19. 
cannotbemo?ed4iBoala9tday  of  term,  497,  ^9(1. 
aerred  on  Smub^.  222.  497. 
on  fka  side : 
commoo ; 

gireo  by  ma^er : 
todeclare,  or pleadln  bar,  in  rtpkvuu  499. 
reply.  Id.  787. 

rejoin,  sur-rejoin,  &c.  499*  739.  76$. 
jom  in  demurrer.  499.  743. 
enter  issue.  499*  777,8.  788.  819* 
for  defendant  to  produce  record.  49^  500.  798. 

trial  by  promo.  500.  8199  20.   • 
fo  return  writ  ofeeriiorari,  in  error,  joo.  1204* 
are  entered  with  clerk  of  the  rules.  500* 
must  be  served.  Id, 
expire  in  four  days  afer  senrice.  Id. 
given  by  filacer : 

to  appear  to  ykoiif,  or  recordarit  &c.  //• 
given  by  clerk  of  the  papers : 

to  return  paper  book.  Id.  774. 
given  by  clerk  of  the  errors: 

for  better  bail  in  error,  joo.  1185. 
to  certify  record.  500.  1x87. 
assign  errors.  500.  1200. 
entered  on  fursetpe^  with  clerk  of  the  rules : 
to  declare,  not  necessary  by  ori^ued.  47 1« 
plead ;  joo. 
what.  490. 
history  of.  491. 
in  what  cases  necessary.  490. 
when  and  how  given.  Id. 
rule-expires.  49  X 
judgment  may  be  signed  on*  Id. 
new  rule  when  necessary.  Id.  492. 
to  new  assignment.  739. 
in  eeirefaeiai.  1147. 
stamp  duty  on.  490^  91* 
avow  in  replevin.  500. 
for  judgment;  Id. 

when  necessary  to  be  given  x 

on  ioquisition.  Id.  581* 
demurrer.  794,  5. 
nul  tid  ncord.  8oo*  802* 


.i:  lirii  IB  X.  1S8I 

RULES  aod  ORDERS,  in  particukn-  case^t, 
in  King's  Bench ; 
common : 

entered  on  ftnecipe^  with  clerk  of  the  rules : 
for  judgment ;  ; 

when  necessary  to  be  given : 

Oh  fi^ieof  ;  $00.  92$*  ^ 

snbject  to  award.  925. 
scire  facias  >  500*  1146.  II97. 
when  not  necessary : 

on  final  jadgmenty  by  default.  593. 
consequence  of  not  giving  it.  i  x  50. 
not  served*  500. 
anciently  moted  at  tideAxn  i 

F^r  theterukf yiohkh  are  "l^tMmemhoih  t^wrtit  vide  poit^f.  1384* 
cannot  be  dated  the  last  day  of  term.  ;oi.  522* 
nmst  be  served.  50).  '  ^ 

drawn  dp  by  deric  of  the  rules: 
on  judge's^/or^  &c. 

for  adnlisrioil  of  firoeheiir  ami,  t6  prbsecnte.  91. 

guardian  to  defend.  Id. 
day  rule.  373. 

consent  rule  in  ejeclmeni.  508. 
on  signature  of  counsel : 

todedal«pereiBptorily.426.  502. 

have  good  jury,  on  execution  of  inqtiiiy.  $02.  504.  604.^ 
for  computing  principal  and  interest  on  bdls,  &c.  in  vacaium. 

502* 

to  change  venue.  Id.  f  04.  638,  o. 
bring  it  back,  on  common  nnaertaking.  502.  640,  41, 

money  into  court*  502.  504^  654^ 
plead  several  matters;  50^^.  504.  toj^  6. 
make  several  avowries  or  cognizances.  502.  701 » 2. 
for  defendant  to  abide  by  his' plea.  502.  71  j. 

coneilium  on  demurrer,  spedal  mdict,  or  writ  of  error. 

$02.  747*  869.  1148. 
COMs,  for  not  proceeding  to  trial  or  inquiry,  pursuant  to 

notice.  502*  6ia  816,  17. 
special  juiy.  ^02;  $04.  8*40^  41* 
view.  502.  504.  843»  4» 
by  consent : 

tb  examine  witnetses  dpon  interrogatories.  502.  Id.  (n). 
refer  cauiies  t6  arbitration.  $02.  852,  3. 
enlarge  time  for  making  award.  502.  864. 
make  judge's  order,  or  order  of  mn  prltUy  a  rule  of 

court.  502.  536.  864.  871,  2.  88r. 
hrtcirefoemr  to  revive  judgment,  above  ien^  and  under  ^fteen 

years  oM;  502,3.  503.  fa  J.  1118. 
in  ^echnent : 

for  judgment  against  casoal  gector ;  jo8. 
when  orawn  up.  510: 
landlord  to  defend,  instead  of  tenant.  508. 
must  be  served.  503. 
spedal,  peculiar  to  this  court : 
absolute  in  first  instance : 

for  certiorari,  to  remove  record  of  judgment  firom  inferior  court. 

397»  8*  $03* 
transcript  of  recmd  from   fFaUs^  or 

county  ludatim*  398*  503. 
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RULES  and  ORDERS,  in  particnlar  cate^ 
in  King's  Bench ; 

special,  peculiar  to  this  court : 
absolute  in  first  instance ; 
for  entering  up  judgment  in  term  time|  on  warraat  of  attorney,  abore 

oHi,  and  under  /fnwiiry  years  old.  {03. 
eopyhdd  tenants  to  inspect  and  uke  copies  of  court  rolls.  IL  6:7. 
mandamWf  to  examine  witnesses  in  IndUh  on  stat.  13  Geo.  Ill 

Q  63.$  44.  503,4. 
Fof-  special  rules  absolute  in  first  imimice^  imhik  tQurts,  videjUtlff, 

1384. 
to  shew  cause,  and  rules  absolute  thereon ; 
on  behalf  of  plaintiff: 

to  discharge  rule  for  s^ial  jury.  {o$«  84 19  2. 
for  sdre  facias  to  rerive  judgment,  sboifej^ieen  yemoki. 

505.  iii8. 
For  special  rules  to  shew  cause^  &c.  m  both  courtly  m  hUf 

offdsttsUif^  xfidejkmtfp.  1384. 
on  behalf  of  defendant : 

For  these  rules^  omJ  tkasi fir  either  fiartyt  fuUeh  arethesme 

in  hoth  courts,  wde  post,  f.  138  Ji  6i 
in  Common  Pleas, 

common ;  ^ 

giTcnby  prothonotaries : 

to  appear  in  scire  facias.  {DO.  1 147. 
given  by  filacers : 
to  declare  in  refikvin,  $oo. 
bring  in  body.  43.  300.  500. 
given  by  clerk  of  the  errors : 
for  better  bail  in  error.  $00.  1 185,  6. 
to  certify  record.  500*  1187. 
drawn  up  by  secondaries ; 
on  pracifie  : 

to  declare,  (except  in  replevin).  423,  &c.  471,  3.  50a 
plead;  500. 
what.  490. 

in  what  cases  necessary.  394*  490, 91. 
when  and  how  g^ven.  490. 
not  waived  bv  snnunods  unattended,  for  time  to  plead.  M 
lime  allowed  by.  401. 
when  it  expires.  la* 
judgment  may  be  signed  on.  Id, 
new  rule  necessary,  on  amending  declaration.  485. 49^* 

unnecessary,  after  time  to  plead,  in  aootber 

tfrm.  49J»2« 
in  actions  against  prisoners.  3 $3,  4*  3  $79  8,9* 
to  new  assignment.  739. 
\n  scire  facias*  1147. 
stamp  duty  on.  490,  91, 
avow,  or  plead  in  bar,  in  replevin.  500. 
repljr.  500.  717. 

rejoin,  sur-rejoin,  &c.  500.  739.  765. 
jom  in  demurrer.  500.  743. 
for  attomies,  &c.  to  appear  and  plead.  3i4>  IS-  500. 
not  served.  500. 

demand  in  writing  must  be  nude  on.  Id.  501. 
sidebar  or  treasury  rules,  peculiar  to  this  court :  Id* 
to  take  bill  against  attorney  off  the  file.  50  x. 
enter  up  judgment  on  warrant  of  attorney,  abofe  ss^ytfB 

under  ten  years  oid«  Id»  57819* 
bring  money  into  court,  under^/tFe  pounds*  501*  654* 
entu:  issue,  ^oi.  777. 


INDEX.  1383 

RULES  and  ORDER S,  in  particular  cates, 
in  Common  Pleas ; 
common : 

drawn  up  by  secondaries ; 

sidc'har  or  treasury  rules»  peculiar  to  this  court ; 

for  costs,  for  not  proceeding  to  trial  or  inquiry,  pursuant  to 

notice,  joi.  Si;, 
to  return  writ  of  false  judgment,  joi* 

assign  errors  thereon.  Id. 
consent  rule,  in  tjectment.  Id. 
must  be  served.  503* 

For  othir  iije-iar  or  treasury  ruleiy  which  are  the  same  in  both 

courts^  vide  post f  p«  xjS^i^ 
on  signature  of  seijeant : 

to  bring  money  into  court,  if  it  exceed  Jive  pounds,  ^ojt 

plead  several  matters,  in  certain  cases.  $03.  jroc. 
fbrprothonotaries  in  vaeatiortf  to  compute  principal  and  in« 

terest  on  bills  or  notes,  &c  596,  7. 
cmuiBum  on  demurrer,  special  verdict,  or  writ  of  error, .. 

503.  791,2*9191  20.  laia, 
Sjpecial  jury.  503.  840,  41. 
must  be  served.  503. 
special,  peculiar  to  this  court : 
absolute  in  first  instance : 
for  attachments.  496,  7. 

leave  to  enter  up  judgment  on  warrant  of  attorney,  above 

ten^  and  under  tweniy  years  old.  504.  579* 
good  jury,  on  execution  of  inquiry.  504.  604. 
^  judgment  for  plaintiff,  on  nul  tie! record  :  $04.  799*  800.  8oa. 

not  required  on  verdict,  or  inquiry.  504.  61 1.  926. 
view.  502.  (mj.  843,  4. 

making  judge's  order,  or  order  oinisi  firius,  a  rule  of  court* 

504.  536.  864.  88 1. 
sdre  facias^  to  revive  judgment  above  ten,  and  under  tmseniu 

years  old.  $04.  mo. 
For  special  ndes  absoltUe  in  first  instancctin  both  courts^  vide 

post,  p.  1384. 
to  shew  cause,  and  rules  absolute  thereon ; 
on  behalf  of  plaintiff: 

for  attachments;  496,  7. 

not  usually  granted  for  disobedience  to  subptena. 

^  497*  849. 

sdsre  facias f  to  revive  judgment  above  twenty  years  old. 

50$.  iii8. 

For  special  rules  to  shew  cause,  Isfc*  in  both  courts,  on  be* 

half  ofphuntiffy  vide  post,  p.  1384. 

on  behalf  of  defendant : 

to  declare  peremptorily.  426.  $06. 

change  venue.  $06.  638,  &C  644. 

plead  several  matters,  except  in  certain  cases.  ^o6. 70$,  6. 

For  special  rules  to  shew  casue,  ^c»  in  both  courts,  on 

behalf  of  drfendant,  vide  post,  p.  1385,6. 

for  either  party: 

fwcopyhoU  tenants  to  inspect  fltnd  take  copies  of  court 

rdls.  503.  {IJ.  627* 

when  moved  for  on  last  day  of  term.  ^23,  4. 

parqr  obtaining,  not  compelled  to  proceed  on.  566,  7. 

called  upon,  may  oppose  in  person,  after  order  for 

changing  attorney.  8;« 

For  special  ruUs  to  shew  cause,  ^c,  in  00th  courts,  for 

either  party,  vide  post,  p*  1386. 
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RULES  and  ORDERS,  in  pardcuhr 
in  both  Couru ; 
common : 

side-bar  or  treasury  rulei : 

for  sheriff  to  return  writ.  396,  7»  8«  joi.  i%%.  lOjJt  4* 
brinj?  in  body :  300^  &c.  ^01. 
affidaTit  of  serrice  of  Addeml. 
marshaltoacknowledgedefendtnt  in  custody.  363.  jox* 
time,  or  further  time,  to  declare.  426.  ^oi. 
to  discontinue.  501.  jaOf  si. 

be  present  at  taxing  costs,  joi*  102 {• 
for  idre  faaasxo  revife  judgment^  tbore  tnfeth  and  under  tm  yean 

old..  501.  503.  ^«^,  1 1 17. 
special: 
absolute  in  first  instance : 

to  increase  issues,  on  writs  of  £ttrwgas.  10$,  6.  ^04. 
for  dutringas^  on  stat.  51  Ceo.  III.  c  124.  §  a.  109*  JOfr 
allowance  of  bail.  270.  $04. 

writ  of  error  coram  noKt.  $04. 
bringing  up  prisoner,  in  same  court.  341. 
leave  to  compound  penal  action.  504.  582. 
judgment  on  demurrer,  or  writ  of  error.  504.  794,  j. 
entering  verdict  for,  or  delivery  of  fuMea  to  preraling  psrtji 
on  special  verdict,  or  special  case.  504.  919,  so* 
suggestion  on  Welch  judicature  act,  to  entitle  defendant  to 

judgment  of  nonsuit.  504.  ioos|  3* 
to  shew  cause,  and  rules  absolute  thereon ; 
00  behalf  of  plaintiff: 

ibr  sale  of  issues,  on  writs  of  Jutrit^ai*  10$,  6.  505. 
amending  writ,  or  return.  126,  7.  162.  505. 
money  deposited  with  sheriff,  and  paid  bto  court,  00 
sut.  43  Geo.  XU.  c.  46.  ^  2.  to  be  paid  orerto 

plainuff.  232,  3.  505. 
setting  aside  judgment  of  turn  prosf  for  irregularity.  475. 

50J. 
leave  to  enter  up  judgment  on  warrant  of  attorney,  aboie 

iwetiij^  years  old.  505.  ^y^ 

reference  to  master  or  prothonotaries,  in  term  time,  to  com* 

pute  principal  and  interest  on  bills  or  notes,  Ac* 

505.  $96,^0. 
ea^cution  of  inquiry  before  chief  justice,  or  judge  at 

miifiriMu.  50c.  60V 
defendant  to  produce  deed  before  commissioners  of  itanp 

office,  to  be  stamped,  joc.  619,  M^ 
to  discharge  rule*  for  changing  venue,  for  irregularity.  jo{. 

641,  Ac. 
amend  declaration,  or  replication,  &c.  744,  &c«  753,  Ac. 
set  aside  nonsuit,  yerdia  or*  inquisition,  and  have  a  new 

trial  or  inquiry.  50$.  611.  926. 
enter  judgment  for  plaintifl^  imii  ditante  veredUtOm  ^03. 

926.  94s* 

allow  plaintiff  costs,  in  acrion  on  judgment.  $o$.  1004,  $• 

enter  up  judgment,  and  take  out  execution,  after  verdicc 

against  one  of  several-defendants,  &c.  $05, 6.  1029* 

take  out  execution,  pending  error.  506.  1029.  ii7}f4« 

inejecimetU  : 

that  service  of  declaration  on  tenant's  son  or  daiu|liteft 
&c.  may  be  deemed  good  acnpicct  50^  to 
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FLES  and  ORDERS  Jn  particular  cases, 
a  both  Courts ; 
special : 

to  shew  cause,  and  rules  absolute  thereon; 
on  behalf  of  plaintiff: 
in  tjectment ; 

for  leave  to  take  out  execution  against  casual  'ejector, 
where  landlord  has  been  made  defendant,  and 

failed  at  trial*  508.  Z029. 
on  behalf  of  defendant : 

to  reverse  oudawry*  139,  &c.  ^o6. 

quash  writ.  16  u  168,  9.  ^06. 
for  money  deposited  with  sheriff,  and  pa*d  into  court,  on  stat.  43 
Greo.  III.  c.  46.  ^2.  to  be  repaid  to  defendant,  or 

his  bail,  &c.  232.  506* 

leave  to  plead,  under  certain  circumstances.  485.  506. 

to  set  aside  proceedings  for  irregularity  in  process,  or  notice 

subscribed  thereto,  and  discharge  defendant  on 

filing  common  bail,  &c.  160,  6 1*  506.  539. 

the  like,  in  delivery,  hling  or  notice  of  declaration.  169.  506. 

539- 
notice  of  tnal.  506.  538. 

inquiry.  Id^ 

on  bail  bond.  291,  &c.   506. 

against  sheriff.  306,  &c.  so6. 

to  set  aside  interlocutory  judgment  for  irregularity.  506.  591 9  2. 

on  affidavit  of  merits.  507. 

verdict  or  inquisitiqn,   and  have  a  new  trial  or 

inquiry.  Id.  61 1.  926. 

execution  for  irregularity,  and  discharge  defendant 

out  of  custody,  or  restore  to  him  inoney 

levied.  507.  1069. 

to  stay  proceedings,  in  action  on  bail  bond.  29 1,  6cc.  506. 

against  sherif  .  306,  &c.  506. 

where  debt  sued  for  appears  to  be  under  408* 

506.  54ifa. 
action  is  brought  on  bad  or  defective  grounds, 

506.  {41,  &c. 

contrary  to  good  faith.  506.  548. 

without  proper  authority.  Id,  549. 

pending  error.  506.  549,  &c. 

until  security  be  given  for  costs.  506.  554,  &c. 

costs  are  paid,  of  former  action  for  same 

cause.  506.  559,  60. 
to  consolidate  actions.  507.  644, 5:c. 

strike  out  superfluous  or  unnecessaiy   counts.  507.  647,  &c« 
withdraw  general  issue,  and  plead  it  de  novo,  with  notice  of 
set  off,  or  upon  bringing  ]noney  into  court.  507.  714. 
add  or  withdraw  special  pleas.  507.  715/ 
amend  pleadings.  507.  744,  &c,  753,  &c. 
for  judgment  as  in  case  of  nonsuit.  507.  823,^0. 

putting  off  trial,  for    absence  of  material    witness.  507. 

826,  &c. 
till  plaintiff  consent  to  witnesses  being  examined  on 

interrogatories.  507.  853. 
nonsuit,  after  point  reserved*  507*  926. 
in  arrest  of  judgment.  507.  952,  3. 

for  plaintiff  to  bring  postea  into  court,  and  file  plea  roll,  so 

that  defendant  may  enter  suggestion  thereon^ 
to  endde  him  to  costs,  on  court  of  conscience 

acu.  507*  992,  3* 
61 
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RULES  and  ORDERS,  in  particular  cdiet i 
in  both  Courts; 
special ; 
to  shew  cause,  and  rules  absolute  thereon; 
on  behalf  of  defendant : 

for  suggestion,  after  nonsuit  or  rerdict,  to  entitle  him  todoobb 

or  treble  costs,  &c.  507.  1023, 4. 
allowing  defendant  costs,  where  plaintifr  does  not  recom 

the  sum  fbr  which  he  was  arrested,  &c.  507. 
in  ^ectment ; 

to  permit  coparcener,  joint-tenant,  or  tenant  in  conmoo, 

to  confess  lease  and  entry  only.  508. 
stay  proceedings,   until   security  be  giren  for  coso. 

Id.  Sl^fiu 
until  costs  are  paid  of  former  ejectment.  506* 

on  payment  of  rent,  &c«  508*  566. 

mortgage  money,  &c.  ^08. 

for  either  party : 

for  leave  to  inspect  and  take  copies  of  books,  &c.  or  hare 

them  produced  at  trial.  507, 8*  62;,  6.  628* 
trial  at  bar.  508.  806. 

^  in  adjoining  county*  $o8.  772,  3.  809. 
to  set  aside  judge's  order.  508.  536. 

award.  ^o8.  887. 
for  repleader.  508*  926.  942,  3,  4* 

verdre  facias  de  novo^  508.  926,  7.  944*  j* 
masterorprothonotaries  to  review  taxation.  508.  I025« 
judgment  nunc  ^ro  tunc.  508*  55S»  958.  g^j» 
where  no  action  is  depending : 

to  strike  attorney  off  roil,  for  misconduct.  79,  8o«  jii* 

at  his  own  instance.  80.  502. 511. 
re-admit  attorney.  80.  cii. 

make  submission  to  arbitration  a  rule  of  court.  511. 
set  aside  annuity.  Id, 
drawing  up.  524,  j.  527,  8. 
service  of.  61,2,3.  5'Oo.  503.  524,5. 
how  far  a  stay  of  proceedings.  291,  516,  17.  525. 
shewing  cause  against;  524,  5,  6. 

in  first  instance.  524* 
making  absolute.  526. 
standing  over.  Id. 
enlarging.  527.  531. 
enlarged ; 
service  of.  525. 
making  absolute.  527,8. 
entering  on  peremptory  paper.  531. 
reviving.  526. 
amending.  531. 
openin?.  Id, 

not  to  be  moved  fbr,  contrary  to  former  rule.  Id. 
when  appointed  for  particular  days.  529. 

brought  00  peremptorily.  498.  531. 
costs  of;  527,  Bf  9* 

on  refusal  of.  527.   fdj. 
stamp  duty  on.  490,  91. 
not  records.   516. 
evidence  of.  Id. 
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SAILORS.    See  tit.  Seamen. 
SATISFACTION;  See  tit.  Jleeord and  Sathfact'ion. 
by  Jevy  on  fieri  facias.    1055. 

takinif  body  on  ca.  la.  1067,  8. 
entry  of;  781. 
in  K.  B.  1096. 
C.  P.  Id. 
in  term.  !d. 

vacation.  Jd^ 
payment  on.  )33.  1096,  7. 
SCANDALUM  MAGNATUNI.  634.  1164. 
SCIENDUM.  8s9. 
SCIRE  FACIAS, 
what.  1098. 

its  general  nature.  Id.  1099. 

cannot  be  sued  out,  without  a  new  warrant  of  attorney.  84.  1099- 
to  recover  outlaw's  debts.  138. 

prosecute,  &c.  after  pardon  of  outlaw.  145. 
obtain  execution ; 
generally.  1098,  &c. 

of  other  lands,  after  eviction  on  extent.  1085. 
for  recovery  of  king's  debts  ;  1077,  8. 

against  sureties.  1077. 
debts  found  to  be  due  to  king's  debtor.  1078« 
for  other  purposes :  ' 

to  repeal  letters  patent.  1098. 
ad  rehabatdum  Urram*  1105.  (b). 
audiendum  error es .   1 09  8 •  1207. 

firocestum  et  teoordum.  11 40.  1207. 
to  obtain  restitution,  after  reversal  of  judgment  on  enor.  107  x.  1225. 
on  a  recognizance;    1099. 
at  common  law  :   1 100. 

against  bail  to  the  action  ;  550.  11 06. 
when  it  lies.  1 106. 

a  persona]  action,  within  stat.  i6dt  17  Car. 11.  c.  8*  1181. 
ou^  of  what  court  it  issues.  1 1  lO. 
when  it  may  be  commenced,  i  io8. 
form  of,  in  K.  B.  11 10.  Addend. 

C.  P.  Id. 
not  within  stat.  27  Eli%.  c.  8.  1 164. 

need  not  be  entered  in  sheriEPs  book,  if  filed  in  time.  1 145,  6. 
execution  in.  11541  5,6. 
against  bail  in  error ;  1 1 1 1. 
out  of  what  court  it  issues.  Id. 
by  whom  made  out.  Id.  11 12. 
form  of.  1 1 12. 
by  statute : 

after  a  year.  1105. 

death  of  conusee.  Id. 
eviction.  107 J,  6.  io8j,  6« 
on  a  judgment;  1099. 

by  and  against  the  tame  parties : 
after  a  year  and  a  day :  1 1 12,  13. 
history  of,  and  when  necessary ; 
in  real  actions.  11 13. 
personal  actions.  Id. 
ejectment.  1114. 

5  I  2 
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SCIRE  FACIAS, 
on  a  judgment ; 

by  and  against  the  same  parties : 
after  a  year  and  a  day ; 
when  necessary ; 

after  interlocutory  judgment.  1115. 
former  icirefasiai.  1119* 
error.     Append.  Chap.  XL.  §  J^,  &C« 
year,  how  computed.  1 1 15. 
when  not  necessary ; 
in  case  of  the  king.  Id, 
upon  outlawry  after  judgment.  133. 
after  execution  taken  out  within  the  year.  1 1 15* 
defendant  is  charged  in  execution.  367. 
stay  of  execution  by  agreement.  586,  7.  xi  i6« 
error.  11 16,  17. 
injunction.  1x17* 
out  of  what  court  it  issues,  i  n  8. 
i-ule  or  motion  for,  in  K.  B.  50x1  &»  3.  fo).  fa  J*  my,  x8« 

'  C.  P.  50 X.  503.  C^J^  504.  11x8. 
form  of;  iii8>  19. 

upon  judgment  of  inferior  court.  397.  x  1 19. 
.    in  error;  See  tit.  Error, 

quote  executionem  non  ;  1x19,  ao.   I X93.  1 1959  &C. 

costs  on.     See  tit.  Coits. 
ad  auMendum  arores ;  ii94-   1201.   1207.   i^^S. 

costs  on.     See  tit.  Costs, 
firocessum  el  recordum,  1 140.  1207. 
after  non  prosy  on  writ  of  false  judgment.  1032. 
for  demands  arising  after  judgment ; 
in  covenant.  1120. 
annuity.  Id.   x  1 2 1 . 
debt  on  bond,  for  payihent  of  annuity.  ii2i. 

money  by  instalments.  A/.  11 22. 
performance  of  covenants.  xx22. 
to  have  execution  of  future  effects ;    1 1 12. 
of  bankrupts.  1122,  6cc. 
insolvent  debtors.  1126. 
against  executors  or  administrators ; 

on  judgment  of  assets  quando  accidertnt.  Id.  11279  &c* 
de  bonis  pro firl'ts  :  1112.  112  7,  8,9. 
sch'ejiert  xn^mry.  1061.  111899. 
}X^0VL.2L  change  of  parties  :  1129. 
by  marriage.   Id. 

bankruptcy.  960.  1129.  11 31,  2. 
death  :  1133,  4. 
of  sole  plaintiff  or  defendant; 

between  verdict  and  judgment.  959.  1133. 
after  interlocutory,  and  before  final  judgments  959,  6o.  II33« 
costs  on.     See  tit    Costs. 
of  one  of  several  plaintiffs  or  defendants; 
pending  suit,  iijj. 
after  judjgment.  Id.  11 36. 
of  one  plaintiff  or  defendant ; 
alter  final  judgment, 

in  ejectment.  See  tit.  Ejectments 
by  or  against  personal  representati?e8  ;  x  1371  &c 
form  of.  1138. 
award  of  execution  on.  xi52. 
by  administrators  de  Bonis  non.  1137,  8. 
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SCIRE  FACIAS, 
on  a  judgment; 

upon  a  change  of  parties  : 

by  death  of  one  plaintiff  or  defendant ; 
after  final  judgment : 

against  heirs  and  tertenants;  ii^Sy  GjL 
on  death  of  one  of  sevehd  defendirntt.  113  9,  40. 
form  of.  Id. 
against  tertenants ;  1140. 

in  error,  to  rercrsc  fine  or  recovery.  Id, 
in  refilevin; 

against  pledges  for  a  return*  io88. 
sheriff.  Id. 
generally:  1140,  41. 
in  King's  Bench ; 

where  brought.  1141. 
by  whom  made  out  and  signed.  1 140,  41* 
teste  and  return  of.  1141,2. 
when  amendable.  1142, 3. 
Common  Pleas ; 

where  brought.   1 1 4 1 . 
by  whom  made  out  and  signed.  Id*  1142. 
where  one  scire  facias  is  sufficient.  114.4* 
teste  and  return  of.  11419  %• 
when  amendable.  1142,  3. 
quashing,  without  costs.  1142. 
summons.  1143. 
calling  for  return.  Id. 
sheriff 's  return ; 
scire  feit :  Id.  1144. 

on  old  judgment,  in  C^  P.  Ili8. 
nihii  kaiet,  1143. 

scire  feci  to  one,  and  nsAU  hahet  to  another.  Id. 
against  heirs  and  tertenants.  Id.  1144* 
alias;  1144. 

teste  and  return  of.  1 145* 
filing  and  entering.  Id.  1146. 
rule  to  appear,  in  K.  B.  500.  11 46. 

C.  P.  500. 
judgment  by  default.  11 46. 
entry  of  proceedings,  in  K.  B.  Id.  ii47« 

C.  P.  1 147. 
appearance,  in  K.  B.  Id. 

C.P.  Id. 

pneti/ie  for.  Id. 
when  compulsive,  no  waiver  of  irregularity.  539. 
imparlance,  in  C.P.  1147. 
declaration ; 

in  King's  Bench  :  Id.  1148. 
on  recognizance.  1148. 
judgment.  Id, 
Common  Pleas  :  Id. 
title  of.  Id. 
good  in  part,  and  bad  in  part.  740. 
staying  proceedings  in,  pending  error  ; 
against  principal,  jco. 
bail.  552,3. 
pleas ; 

in  abatement.  1140.  1148)9. 
bar  & 

nul  tiel record.  680. 

by  bail.  733,4.  ii49*&c. 
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SCIRE  FACIAS, 
generally; 
pleas  in  bar : 

on  jadgment;  ii{2« 

by  heirs  and  tertenants.  1149. 
must  be  deliyered»  in  K.  B.  713. 

or  filed,  in  C.P.  1153. 
demurrers;  713*  11 53. 

must  be  delivered,  in  K.  B.  Id, 

or  filed,  in  C.  P.  1153. 
issues;  Id. 

by  whom  made  up,  in  K.  B.  713.  1 1$3. 

and  to  whom  deliyered,  in  C.  P,  11 
form  of,  on  extent  in  aid,  &c.  Id.  (e), 
nonsuit  in.  909. 

relief  on,  by  audita  querela^  &c*  x  1 5 3  • 
after  Hire  feci.  Id. 
two  nihils,  Id^ 
damages  and  costs:  910.  iz$4.  and  see  dt.  Costs. 

judgment  reversed  for.  1217. 
execution.   1 146.  1 1 54,  59  6. 
not  within  statutes  of  limitation.  17. 
SCIRE  Facias  Book,  what.  11 41;, 6. 

not  necessary  to  enter  scire  f ados  In.  Id. 
SCIRE  FACIAS  Roll.  7S0. 
SCIRE  FIERI  Inquiry.  1061.  1128,9. 
SCOTLAND, 

within  statute  of  limitations.  i8« 
affidavits  sworn  in.   i68.  184.  $79. 
privilege  of  peers  of,  from  arrest.  X99. 
sequestration  in,  no  bar  to  arrest.  210* 
plaintiff  residing  in,  must  give  security  for  costs*  556 
error  from.  1166. 

appeals  from,  to  the  House  of  Lords.  Id.  (bJ^ 
SEAL  DAY, 

writ  of  error  need  not  be  tested  on.  11 70. 
SEAL  OFFICE, 
when  open.  48. 
holidays  at.  Id.  49. 
SEAMEN, 

limitation  of  actions  for  wages  of.  i  j. 
anest  of.  205,  &c. 
bail  of,  how  discharged.  285,  6. 

foreign,  when  not  required  to  give  security  for  costs.  cc6. 
SEARCHING  for  Pleas.  588. 
SEATS  in  Churches, 

actions  for  disturbance  of:  454. 
evidence  in.  Id. 
SECONDARY,  of  King's  Bench  ;  3;. 

when  clerks  anciently  accounted  with  him.  781.  (a). 
SECONOARIEo,  of  Common  Pleas  ; 
office  and  duties  of:  38   40,  41,  2. 
on  trials  at  bar.  808,  9. 
SECURITY  for  Costs ; 

when  required.  5J4. 
when  not.  S55»6. 

application  for,  when  and  how  made,  cj 7. 
signing  judgment  after  giving,  in  C*  Pi  485* 
Prisoner's  allowance,  382,  3. 
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cSEISINy  how  stated  in  pleading; 
of  king.  4^1.  (b). 
corporation.  Id. 
husband, /f/rf  tixom.  Id. 
SEQUESTRARI  FACIAS.  loco.  (h). 
SEQUESTRATION, 
process  of;  iQ.^9»  &c. 

out  of  Chancery t  fraud  in  executing.  1042. 
in  Scotland^  no  bar  to  arrest.  210. 
SERJEANTS  AT  LAW, 
privileges  of.  73, 636,  7. 
SERVICE, 

under  articles  of  clerkship.     See  tit.  Altorniet. 
of  process.     See  tit.  Pr9cess, 
notices,  &c.  62,  &c,  469. 
rules.  62,  &c.  515.  524,  5. 
declaration  in  ejectment.  509,  &c. 
allowance  of  writ  of  error.  1171. 

SERVICES; 

avowry  or  cognizance  for.  683. 
SESSIONS;  5 3. 

books  of.     See  tit.  Insfuitlng  Booh^  &c. 
attorney's  bill  taxable,  for  business  done  at.  331. 
SET  OFF ; 

at  common  law.  693. 

by  sututes.  Id.  694. 

in  what  actions  allowed.  694. 

in  whatnot.  Id.  695. 

cannot  be  of  penalty.  Id, 

general  damages.  Id. 
debt  barred  by  statute  of  limitations.  Id. 
debts  must  be  mutual,  and  due  in  same  right ;  695. 
cases  of  partners.  Id, 

on  policies  of  insurance.  695,  6«  Addtnd. 
of  husband  and  wife.  606. 

executors  and  administrators.  Id, 
trustees.  Id, 
assignees  of  bonds.  Id. 

bankrupts.  Id.  697^  Addnul. 
plea  of.  589.  68 1.  693,  &c. 
when  it  must,  or  may  be  pleaded.  689*  697* 
mode  of  replying  to  plea  of.  729. 
notice  of,  when  and  how  given.  507. 6939  &c.  607.  714. 
cannot  be  given  with  plea  o(non  estfaetum.  Addend* 
form  of.  698. 
proceedings  on.  Id.  699. 
particulars  of.  623,  4. 
of  costs,  or  debt  and  cosUi  in  one  action,  against  those  in  another.  530.  I026» 

7.8- 

on  award.  879. 
debt  allowed  in  cross  action^  though  defendant  in  execution  fQ^it•  1067, 8« 
SETTING  aside  Awards.     See  tit.  Arhtration. 

Executions.  1070. 
Inquisitions.  6ii* 

Judgments  by  default.    See  tit.  Judgmenit* 
Pleas.  478.  589*  90. 
Proceedings ; 

against  sheriff.  306. 
on  bail-bond.  291. 
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SETTING  aside  Proceedings ; 

for  irregularity.  458. 506,  7. 537*  Ac, 
costs  on.     See  tit.  Costs. 
difference  between,  and  staying  proceedings.  <4i« 
SEVERAL  FISHERY, 

justification  under  right  of«  684* 
Plaintiffs, 

signing  note  on  lords'  act.  383,  3« 
Defendants,  process  against*  150,  51. 
declaring  against.  483. 
one  of,  cannot  bring  money  into  court.  6;3. 
making  up  issues  against.  770,  71. 
notice  of  trial  to.  813. 
execution  against  one  of.  io68* 
costs  in  actions  against.     See  tit«  Cutis* 
Counts  or  pleas,  costs  of.     See  tit.  CoiU. 
Issues,  how  made  up.  763,  4.  769,  &c« 
SHAM  PLEAS,  discountenanced.  756.  (e). 
SHERIFF, 

an  ofHcer  of  the  court.  49. 
duty  of.  Id. 

punishable  for  misbehaviour.  Id.'^o. 
attomies  not  liable  to  serve  the  office  of.  73* 
how  discharged,  on  reversal  of  outlawry*  146. 
his  officers.  219,20. 
warrant.  220. 
authority  under  writ.  219. 
not  bound  to  take  notice  of  defendant's  privilege,  soo.  203.  917. 323.  fe)» 
entering  liberty,  without  a  non  omittas.  220,  21.  * 

his  duty  upon  an  arrest;  224,  &c. 

by  special  bailiff.  296. 

under  stat.  43  Geo.  HI.  c.  46.  |  2*  231,  &c. 
treatment  of  prisoners,  arrested  on  mesne  process :  234,  &c« 
when  to  carry  them  to  county  gaol.  234,  5. 
penalty  on,  for  misbehaviour.  2  39. 
duty  upon  a  special  capias  utlagatumm  1 36. 

iM,  sa.  where  he  receives  debt  and  costs.  1066,  7« 
in  what  cases  liable  for  escape,  and  in  what  not*  236*  239.  zo66«  Addend* 
when  he  may  return  a  rescue.  240. 
of  ruling  him  to  return  writ :  287,  &c. 

in  what  cases  rule  cannot  be  had.  297. 
at  what  time  it  may  be  taken  out.  296,  7. 
from  whom  obtained,  in  K.  B.  296. 

C.P*  Id. 
service  of  rule.  Id.  297. 
when  to  make  his  return.  100.  296,  7. 
liable  to  attachment  for  not  making  it.  298. 
of  county  palatine  answerable  for  contempts.  303. 

his  return,  and  when  liable  to  action  or  attachment  thereon,  and  when  not*  nit 

2*  2991  300.  1066, 1 
to  process  by  original,  104,  $. 
where  rule  expires  in  vacation,  in  K.  B.  297. 

C.  P.  Id. 
as  between  new  and  old  sheriff.  Id.  298. 
of  ruling  him  to  bring  in  body:  287.  300. 

at  what  tin.e  rule  may  be  taken  out.  300,  301. 

cannot  be  uken  out,  till  time  for  putting  in  bail  h  expired.  301* 

should  be  given  without  delay.  '300. 
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SHERIFF, 

of  ruling  him  to  bring  in  body : 

from  whom  rule  is  obtainedy  in  K.  B.  300. 

.    C.  P.  43.  300.  500.  (h). 
affidavit  of  serrice  of  rule.  Addtnd. 
liable  to  attachment,  for  not  bringing  in  body  :  303 ,  flee, 
origin  of  this  practice.  299. 
how  far  liable  thereon.  30$,  6. 
liability  of,  for  takin?  insufficient  pledges  in  replevin*  306*  (h)* 
not  liable  to  action,  for  refusing  bail,  on  attachment  out  of  Chancery.  226. 
how  proceeded  against,  if  he  take  bail  thereon.   Id. 
when  discharged ; 

'  by  render.  276.  302,  3.  Addend* 
laches.  300,  301.  306. 
cognovit.  306. 

putting  in  bail,  &C.  Id*  307. 
when  not  discharged  ; 

by  render.  Addend* 

payment  of  sum  sworn  to,  on  stat.  43  Geo-  III.  c.  46.  J  2.  305. 
death  of  defendant,  after  contempt  incurred.  Id.  306. 
need  not  justify  bail,  to  set  aside  irregular  attachment,  in  C.  P.  262,  3. 
allowance  to,  for  bjinging  up  defendant  on  habeas  corpus*  345. 
in  what  cases  entitled  to  poundage.  1094,  5. 
his  power  and  duty,  under  writs  of  execution.  1050,  &c. 
property  in  goods  taken  in  execution.   105 1. 
duty  in  selling  them.  Id. 
time  enlarged  for  making  his  return  to  Jieri  facias.  1054* 
his  return  to  pi ocess  of  execution.  121,2.  io$4,  .Sec*  1066,  7.  1107.  Addend. 
Dot  bound  to  execute  writ  of  false  judgment,  without  being  paid  his  fees. 

actions  by.     See  tit.  Actions. 
against ;  Same  title, 
declaration  in.  240.  4;:. 
SHERIFF'S  COURT  of  LONDON, 

return  that  defendant  was  taken,  S«.c.  on  plaint  levied  in.  404.  fdj. 
SHERIFF'S  OFFICERS,  &c.  219,  20.  234.  236,  7. 
agreements  with,  to  put  in  bail,  &c.  227. 
cannot  be  bail.  251. 
actions  by.  227,  8.  307,  8. 

against,  on  stat.  32  Geo.  II.   c.  28.  §  12    238,  9.  C46I 

for  money  levied  by  distress,  after  reversal  of  outlawry.   1053. 
IHEWERS, 

on  view.    84.4,  ^. 

;hip's  articles, 

delivering  copy  of.  619. 
IHORT  notice  of  Trial.     See  tit.  Trials. 

Inquiry.     See  tit.  Inquiry, 
IHROPSHIRE, 

next  English  County  to  North  Wales.  809. 
II  TE  FECERIT  SECURUM.     See  tit.  Pone. 
IDE-BAR  Rules.     See  tit.  Rules  and  Orders. 
IGNING  PLEAS.     See  tit.  Pleas  and  Pleading. 
IMILITER;  488. 

adding,  in  C.  P.  765. 

striking  out,  and  demurring.  775,  6. 

want,  or  improper  addition  of,  amendable.  948. 
INGLE  DAMAGES.     See  tit.  Damages. 
MALL  DEBTS, 

discharge  of  prisoners  in  execution  for.  389.  1 126. 
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SOLDIERS, 

arrest  of,  206,  7. 
appearance  in  actions  against,  249. 
proceedings  on  bail  bond  given  by*  292. 
place  of  life  guardsman  sdeable  under  Lords'  act.   382* 
aiiter  of  officer's  full  or  half  pay.  Id, 
SOLICITOR, 

on  equity  side  of  Exchequer,  cannot  practice  as  such  in  Chancery.  68. 
SOLVIT  AD  DIEM, 

plea  of,  must  be  delivered.  J90.  713. 

need  not  be  signed,  in  K.  B.  713* 
not  formerly  signed,  in  C.  P.  Id» 
evidence  on.  19. 
SOLVIT  POST  DIEM, 

when  it  must  be  pleaded.  Id, 
SON  ASSAULT  DEMESNE, 
must  be  pleaded.  691. 
plea  of,  generally,  in  defence  of  self.  683. 

third  persons.  Id. 
specially,  with  an  ird  moius.  Id.  684., 
Deed  not  be  signed  or  filed,  in  K.  B.  713. 

not  formerly  signed,  in  C.  P.  L/.  -jj 

new  assignment  on.  73  g. 
issue  on,  by  whom  made  up.  763,  4. 
SOUTH-SEA.  HOUSE,  Books  of,  inspecting.  626. 
SOUTH WARK,  .    • 

direction  of  process  in.  155. 
court  of  requests  for.  989,  &c. 
SPECIAL  ARGUMENTS;  .;3o. 

days  appointed  for,  in  C.  P.  Je/«  793* 
SPECIAL  ASSUMPSITS,  2,  3,  4. 
SPECIAL  CASE, 

what,  and  how  drawn.  920,  2 1  • 

turning  into  special  verdict.  920. 

not  allowed,  on  trial  of  indictment  at  sessions.  /</• 

on  convictions  and  settlements.  Id.  921. 

setting  down  for  argument,  in  K.  B.  $30. 

C.  P.  Id. 
amending.    921. 
C08CS  on.  Id.  i)Z2. 
SPECIAL  CAUSES, 

when  set  down  for  argument,  in  K.  Bt   529. 
in  what  order  argued.  Id. 
SPECIAL  DEMURRERS.     See  tit.  Demurrer. 
SPECIAL  JURY;  See  tit.  Ji/ry. 

costs  of.     Ste  tit   Costs. 
SPECIAL  PLEADERS, 

stamp  duty  on  ceriiiicates  of.   6g,  6. 
SPECIAL  PLEAS.    See  tit.  Picas  and  PUading. 
SPECIAL  VERDICT,     ^^iit.  FerdUt. 
STAMPS, 

on  articles  of  cleiksiiip;  j^. 
assignment  of.  (;8. 
admission  of  attornies.  6 1 . 
cerudcates  of  attornies.  64. 

iipecial  pleaders,  draistmen  in  equity,  and  conveyancers.  60  6' 
memorandum  of  wairaot.  87,  8. 
writs.  igS. 

commission  to  tctke  affidavits.   182. 

special  ball.  253* 
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STAMPS, 

OQ  bail  bond ;  228. 

assignment  of.  290. 
appearance.  243. 
bail -piece  ; 

common.  245. 
special.   255. 
declamtion.  351.  353.  464. 
judgment  of  non  /tros.  for  not  declaripg.  470* 
rules  to  plead,  &c    491.  717. 
writs  of  certiorari.  398.  1203. 
rules  of  court,  and  entries  and  copies  thereof.  Ji6. 
affidavits,  and  copies  thereof.  520. 
summonses  and  orders.  ^;6. 
warrants  of  attorney,  and  defeazancee.  571. 
interlocutory  judgments.  ^93. 

deputiition  to  take  inquisition,  on  writ  of  inquiry.  604.  fij» 
inquisition.  61  t. 
general  issue.  713. 
special  pleas,  and  copies  thereof.  Id. 
rule  to  rt'ply.  490,  91.  7  f  7. 
judgment  fomoa^ro/,  for  not  replying.  718. 
replication.  738* 
demurrer.  743. 
issue.  764. 
paper-books.  Id, 

judgment  as  in  case  of  nonsuit.  826. 
record  of  iiiri^rittj.  859. 
commission  to  examine  witnesses.  853* 
interrogatories.  Id, 
copies  of  depositions.  854. 
awards.  873.  886. 
poiteas.  922,  3. 
final  judgment,  in  debt*  $93. 

on  inquiry.  61 1. 
pottea.  9J4* 
recognizance,  statute  merchant,  or  statute  staple.   1103; 
error ; 

writs  of.  I] 68. 
assignments  of.  1202. 
pleas  or  joinders  in.  1210. 
not  liable  to : 

copies  of  demurrer  books.  792. 

paper  books  in  error.  1212* 
appointment  of  umpire.  870. 
exemptions  from ; 

in  case  of  paupers.  89. 

of  orders  made  on  application  of  a  prisoner,  or  insolvent  debtor.  ^36* 
for  delivery  of  particulars  of  plaintifPs  demand.  Id. 

staying  proceedings,  on  payment  of  debt  and  costs.  Idm 
time  to  plead,  reply  or  rejoin,  after  first  order,  Id^ 
rule  to  produce  deed  to  be  stamped.   50^.  620. 
evidence  in  action  on  note  improperly  stan^d,  &c.  62d. 
in  what  cases  court  will  not  set  aside  award,  for  improper  stamp.  886. 
penalties  relating  to,  how  recovered.  545,  6. 
STANNARIES, 

error  from  court  of,  in  Cornwall.  1163. 
STATUTE  of  LIMITATIONS.    See  tit.  Limitation  of  Aetiont. 
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STATUTES, 

of  Merton^  (20  Hen.  IIL)  c.   i.  Damages^  Dower.  Qio*  ii. 
Marleberge,  (52  ^^iii  HI.)  c.  6.  Costs*  loio. 

c.  13.  Essoin,  83 !• 
c.  16.  Damages,  970.  (hj, 
c.  23.   Cnfilas    124. 
Westminsttr^  I.  (3  Edw.  l.)c.  24.  Damasres.  910. 
Gloucester^  (6  Edw.  I.)  c.   x.  Damages,    CfStt.  Id,  973,  &c.   979* 

c.   5.  Damages,  911.  974,  5. 
^f/off  Bumel,  ( 1 1  £(/«;.  I.)  X)e  Mercatoribus.  i  loit 
Westminster,  II.  (13  ^(^«;.  I.)  stat.  i.  c.  a*  Replefnn,    Reitsm,    Second 

Dilroeramce.  X087. 
€•  5*  §  3.  Damages.  911.  975. 
c.  10.  Afipearance.  50.  83. 
c*  II.  Capias.  124. 
c.  18.  Elegit,  107 1.  1 1 36. 
c.  24»  Original  Writ,  95. 
c.  2^.  Damages,  qio. 
c.  26.  Damages.  Id, 
c  27.  Essoin,  832, 
C.  30.  Nisi  Prius.  803.  831.  9189  19. 
c.  31.  Bill  0/ Exceptions.  901. 
c.  39.  Nonomittas,  300. 
c.  4^.  Scire  Facias.  910.   not;.   11 13. 
Winton,  (13  £//<a;.  I.)  sut.  2.  c.  i>  2.  Hue  and  Cry.  119^  20^ 
Edward  I.    13.  stat.  3.  c.   1.  Dr  Mercatoribus^  iiox. 
Edward  ill. 

4*  c.  7.  Trespass  by  Executors,  8. 
14.  stat.   I.  c.     6.  Amendment.  758.  1215. 
25.  stat.  4.  c«     3.  Forestalling,  544,  5. 
c.  17.  Capias.   12^. 
c.  19.  King's  Debtors.  344. 

27.  6tat«  2.  c.     9.  Statute  Staple,  iioi. 

28.  c.   II.  Hue  and  Cru*  1199  20« 
31.  c.   12.  Error,  Exchequer ,  I222. 
42.  c.   1 1.  Jury.  832. 

i?/^^iir^  II. 

I.  c.  9.     Damages.  910. 

5.  c.  S.  Forcible  Entry.   lOii 

6.  c.  2.  Venue,  629. 
^r/zry  IV. 

1.  c.     8.  Damages.  910. 

2.  c.   II.  Damages.  914.  974.  1022 
4.  c.     S.  Damaii€s.  910. 

c.  18.  Attorniesy  Venue.  50.  630. 
^^«ry  V. 

1.  c.  4.  At/or nies,  Under-sherijfs.  76. 
C.  5«  Additions.  672. 

2.  stat.    I.  c.  2.  Ceitiorariy  Bail.  397. 
9.  stat.   I.  c.  4.  Amendments.  758,  9. 

Henry  VI. 

4.  C.  3.  Amendment.   759. 

8.  c.  I  •  Members  of  Convocation.  200. 

c.  9.  Damages^  914. 

C.  12.  Amendment.   87.  102,   3.   759. 

c.  15.  Amendment'   759. 

23.  c.  9.  J3^//,  Sheriffs,  49.  134.  224,  J.  231. 

33.  c.  7.  Attornies.  50. 
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STATUTES, 
of  Henry  Ylh 

3,  c.  10.  CasUf  Err6r.  loio.  I»i8^ 

4,  c.  20.  Penal  jlcitons^  Covin*  581. 
II.  c.  12.  Costff  Paupers,  88. 

19.  c.     9.  Capias,  124. 

c.  20.  Costs f  Error.  lOlo,  I2l8« 
Henry  Will. 

6.  c.     4*  ^ri^  of  Proclafn^tion,  130. 

7.  c.     3.  Limitation  of  jfctions,  ij. 
c.     4«  C^x//*  loip. 

2;.  c*  13*  §  26k  Nonrresidencf^  54$.' 

c*  19*  $  3*  ^^^*  1010. 

23.  c.  6.  RecBgnixanas.  1085.  1094*  iioi,  2*  ii04« 

c.  1$.  $  1,2.  CWj.  47U  loii,  12.  1015,  i6*  1217* 

24.  c.     8.  Costs.  1019.  Cf*) 

32.  c.     5.  J^xeculian,  107^.  108^. 

c.  21.  Trinity  Term,  Dies  Juriduui.  98. 156. 

c.  30.  Jeofails.  759.  942.  946,  7.  95I, 

c.  34.  Jictions  by  or  against  AsMgMCes.  8. 

33.  c.  39.  King^s  Debt.  Io8o.  1083. 

34  &  35.  V-  26.  §  113.   Wales^Error^  Ii63* 
35.  c.     6.  J  6,  7,8.  rfliir*r8o8.  897. 
Edward  VL 

2  &  3*  c.  13.  $     il  Costs^  Error.  974..  976*  11 8o. 

^14.  Prohibitioitf  DjBtmageSf  Costs.  977. 

3  &  4.  c.     3.  J     4.  Damages.  910. 
$  &  6.  c.  14.  Forestalling,  543. 

PM^  &  ilfar^  ; 

I  &  2.  c.   12.  Distress^  Vfnuf^  Costs.  435,  6.  974. 

4  &  5.  c.     7.  TaArx.  808.  897. 
E^zabeth: 

5,  c.  4.     J  31.  Cw/x.  975. 

c.  9*     §  12.   Wifnesfes*  848. 
c.  2$.  Tlz/rx.  8o8. 
8..  c.     2«  Declaration^  CosU.  421*  I0l6. 
13.  c.  39,  Conusance.  669*. 
I4«,c..     5.  J   37.  Prisoners^  JiUowante. '^*j2.- 

c     9.  7>i/ex.  808. 
18.  c.     3.  }  2.  Notice  of  Action^  Justices.  28, 

J.  5  3.  Compounding  Penal  jlctions^  Infants,  Costs.  90.  581. 

1019. 
c  I2.  7ria/«  fl/  A^x<  Prius.  809. 

c.  14.  Original  Wnit,  Jeofails.  loi.  945,  6.  950. 
^5   c.     3.  J   10.  Amendment  of  Fines,  &c,  752,. 
27,  c.     4.  ^   7yd.  Statutes  Merchant  and  Staple,  iioi. 
c.     5.  Demurrer.   741,. 
c.     8.  Error,  Ii63»  4.  1169. 
c.  10.  Cox/x.   ^8i.  1018. 
c.  13.  Hue  and  Cry,  1x9.  121. 
29.  c.     4.  Poundage.  109 ^ 
31.  C.     3.  J     I.   IVrit  of  Proclamation.  I30« 

J     2.  Pma/  Actions^  Informations,  Ventle,  434,   r. 
^      3,  Bail  on  Outlawry,  141,2. 
c.     {.  j     5.  Limitation  of  Actions,  i^t  J  ^. 
43.  c.     2.  5  14>  15*  Prisomrs^  Allowance.  372. 
$  19.  DamageSfCostt^to^^t^. 
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STATUTES, 
ofEUzabetk  : 

43*  c.  $•  Haheat  Corpus.  40i9  2« 
c.  6.  Costs.  708.  983,' 4« 

j4SflUS  I. 

3.  c«     7*  $  I.  Costs,  316. 

^  a.  Attormes.  50.  69«' 
c.    8.  ^/if/in  Error.  1 11 1. 1176.  Ii80t8i«  ii84« 
c.  15.  §  4.  Costs,  984^  f.  990. 
4*  c*     3«  Costs.  07Q.  101^. 
7.  c.     5*  General IssuCf  Costs.  691  •  f^V*  io^3>4^ 
21.  c«    4.  Penal  Actions t  Informations^  Venue.  434,  {•  54^9  3,4,  j, 
c.  12.  §  2.  General  Isiue,  Coits.  1023. 

§   $•   Venue f  General  Issue,  JustUeSy  8cc.  436*  691*  (/J. 
€•13.  Jeofails.  94^.  948.  9. 
c.  i6.  $     3.  Limitation  of  Actions.  ij«  17. 
f  ^      ^*  Tender  of  Amends  ^TresfMsSn  34* 

^     6.  Co///.  99  3  • 
c.  19.  §    9.  Bankrupts,  962. 
^11.  Bankrupts.   1043. 
c«  23.  Habeas  Corpus.  402,  &C. 
€•  24.  Execution,  io68. 
c.  26.  ^    2.  Personating  BaU.  269. 
Charles  I. 

3.  c.    4*  $  4*  2^ai/  III  Error.  1 1  j6. 
1 6*  c.    6.  Michaelmas  Term,  98. 
C>briSv  11. 

13.  8tat.  2.  c.  2*  $     2.  Ac  etiam.  i$i»  2. 

^     3*  Nonpros^  Costs.  422.  471.  ioi6* 

$     4«  Outlawry.  134* 

f     5.  Prisoners.  357. 

$     6y  7.  7>//«  flfl^  Return  of  Writs.  93*  836.  106$. 

iioS. 
§     9.  Bail  in  Error,  iiii.   iz8o. 

$    lo.  Co///.  1222. 
16  3c  17.  €•  8.  ^  I9  2.  Jeofails.  946,  7,8.  9$i«  972. 

§  3.  jBo/V Iff  Error,  mi.  1 180. 
17.  c.     7*  Replevin^  Cosfs^  Execution.  603.  6o6«  909.    9{6.  ion. 

1030.  ]o88. 
C«     8*  $    I.  Judgments,  959.    1132.  1 134. 
§  2.  Administrator  de  bonis  non.  1138* 
22  &  23.  c.  4.  Bailin  Error.  1180. 

c.  9.  Judge^s  Certificate^  Costs.  87  J«  984.994.  996. 
29.  c.     3.  ^    10.  Judgments f  Cestui  que  trust,  (^t  I.  1073. 
^    1 49  I  ^*  Judgments.  966. 
^    16.  Execution.  961.  1037* 
$    18.  Recognisances,  1104* 
c.     5.  Affidavits f  Commissioners.  182.  517.  521. 
c.     7.  ^  6.  Sunday.  221. 

I.  c.  27.  Wales 9  Error.  1163. 

a  &  3.  sess.  I.  c.  5*  Damages^  Costs.  914* 

3»  c.  14.  Heir  and  Ancestor,  963,  &c. 

4  &  5.  c.     4.  ^   I,  2.  4*  jBdfA  2|;3,  &c.  269* 

c.  18.  §  2.  Information f  Quo  Warranto f  Costs.  981. 
§  3,  4,  5.  Outlawry.  134.  141,  a. 

c.  20.  ^  2,  3.  Docketing  Judgments.  783.  967,  8. 

c.  21.  Prisoners,  333,  4«  342. 
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TATUTES, 

of  William  Iff  Mary: 

4  &  5.  c.  23«  §  10.  Costi,  100O9  loou 

c.  £4.  §  i^.  Jury.  830. 
$  18.  Taks,  897. 

5.  c.  12.  Capias  hro  fine,  97a.  ^r^, 

^  5c  6.  c.  21.  ^  4.  Z)tf/^  of  Process,  it^ 
miliam  III. 

7  &  8.  c.  24.  Oaths.  60. 

c.  32.  §  I.  Jivr^  Process.  833,  4.  944* 

$  3.  Talis.  808.  898. 
c.  36.  §  3.  DockeHttg  Judgments.  968. 

5  «Sl  9.  c«  ii«  $  I.  Co///  on  jicquittal.  1021. 

^  2.  Costs  on  Demurrer ,  1016,17.  1222. 

$  3.  Costs  in  WastCf  Scire  FaciaSf  and  Prohibition.  9I1* 

976.  1109.  1154* 
§  4.  Costs  for  wiifu/ Trespass.  998.  looi. 
^   5*  Executors  and  AdnuniitratorSf  Costs,  976. 
$  6.  Scire  Facias^  Judgments.  409.  959.  1133. 
§   7.  Jthatement,  q6o.  113$. 
^   8.  Damages,    Suggestion  of  Breaches^  Scire  Facias. 

599.  602.-  729.  779.  911.  976.  II22« 

c.  27*  f  3*  Error.  1222. 

^  6.  Escape f  Fresh  pursuit.  690. 
J  13.  Pruoners.  353.  3<;3. 
9  &  10.  c.  15.  y  I,  2.  Arbitration,  865.  869.  871.  884,  5. 

c.  25.  §42.  Date  of  Process,    159. 
io5c  II*  c.  14.  Limitation^  Error,  11 67. 

11  &  12.  c«    9.  $  I.  Co///*  983.  994. 

^  2.  Arrest  in  IVales^  and  Counties  palatine.  172. 

12  &  13.  c.    2.  Judges,  37. 

c.    3.  Ptf^r/  ««^  Members  of  the  House  of  Commons.  25.  112. 
13.  c.  6.§  3.  Ofl/Ar.  61. 

I.  c«    6.  Escape  Warrant.  1069. 
4«  c.  16.  §  I.  Devmrrer.  742* 

$  2.  Jeofails*  44.6. /^^^.  9^0.  972. 

J  3.  Warrant  of  Attorney.  86. 

J  4,  5.  7.  Double  Pleas f  Costs.  701.  708.  796,  1005. 

^  6.  Venire  Facias.  830. 

j  8.  /^itfw.  842»  3- 

J  II.  Dilatory  Pleas .  6tj. 

§  12.  Payment.  11  ^2* 

^13.  Bringing  Money  into  Court.  564.601. 

^  17.  J  9*  Limitation  of  Actions,  ly. 

§  20.  Bail'Bond.  8.  288. 

$'25.  Co///.  1193. 

5  27.  Account.  2.  ' 

;.  c.  18.  $  4.  6.  Registering  Judgments^  &c.  970.  1104. 

6.  c.  26.  ^  12.  Scotland^  Error.  1 166. 

c.  35.  f  19.  Registering  Judgments ^  t^c.  970.  1104. 

7.  c.  12.  Ambassadors.  197. 

c.  20*  ^  1 8.  Registering  Judgments^  &c.  970.  1104. 

8.  C.   9.  §  32.  37.  Stamp  Duty.  55.  ^r^^. 
c.  14.  $  I.  Execution.  1051. 

9.  c.  14.  Gaming,  ic.  621.  648,  671* 
c.  20.  §  2.  Mandamus^  Costs.  979. 

§  5.  Qmo  Warranto^  Costs.   704.982. 
\  7*  Mandamus^  Quo  Warranto^  Jeofails,  950. 
za*  Stat,  2.  c.  i6.  Cotts»  975. 
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I.  Stat.  2.  c.  5.  Rioi  AcK  119.  i%t. 
3.  c.  IS*  §  169  17*  Poundage.  1094,  j. 

5.  c.  i3«  Jeofails.  946. 119 1. 

6.  c.  1 6.§  1.  Action  against  Townshihy  Trus,  f^c,  119,  20.  fijm 
c.  18.  §  Joint  Sioci^  Compamest  Nuisance.  572* 

8.  c.  25.  §  N2.  Recognizances.  1103. 

§  3.  Poundage.  1094.  • 

§  4.  Recognizances.  108  j. 
^  6^  Judgments.  966  • 

9.  c.  22.  5/ii^i  ^<c/«  119,  122. 

12.  c.  29.  §  1,2.  Process,  Arrest^  Bail.    165,   6.  169.   172.  244,    $. 

247.  405-  517- 
§  3.  Habeas  Corpus.  403. 
^  4.  Attornies.  80. 
c.  31.  Ttm/t  iz/  Ai/f  Prius.  810. 
George  II. 

1.  c.  14.  §  i^.  Arrest  of  Seamen*  20$.  208. 

2.  c.  22.  J  13-  5rf  ^  695. 

c.  23.  \  5,  6. 10. 13.15. 18.  20.S2»  3, 4«  Attomitt.  $2.  $.6.  60,61. 

689  9*  3 10. 323. 

f  23.  Costs.  27.  317.  323. 

$  26,  7.  Attoraicff  Cororiir^s  Ckrhf  &c.  54. 
c.  24.  Bribery.  546. 
c.  36.  $  8.  <$£t)^'x  Articles y  Seamen^ s  Wages.  619* 

3.  €.25.$  8.  !!•  18,  19.  Jury,  830.  836,  7.  896,  7« 

$  14.  View.  842. 
$  15.  S/iecial Jury.  839. 
€.26*  Penal  Actions^  Venue.  436. 
4.0.26.  Jeofails,  9^1. 

C28.  $  4.  Ejectment  for  noU'^aymeiU  of  Reni.  566. 

5.  c.  1 8.  $  2.  AttornieSf  Justices.  76. 

c.  27.  $  I,  2,  3,  4,  5.  Process^  Arrestf  Bad.  94*  1659  6.  247* 
c.  30.  §  5,6,7. 9. 13.2 3. \^aii^rt0//.2o8y&c. 681.  8c i.^a^.  1122,3. 
§25.46.  Bankru/its,  Petitioning  Creditor  ^  Assignees ^  Costs. 

321,  2. 

6.  c.  27.  §  2.  Attomies,  68. 
7.C.    8.  Stockjobbing.  824* 

C.  20.  ^  I.  Ejectment  by  Mortgagee.  567. 
8*  c.    6.  §  1. 18.  Registering  Judgments^  &Q.  970.  1104. 
c.  16.  ^4.  Hundredors.   119,  &c. 
c.  24.  §  4,  5.  Set-off.  693,  4. 
I T.  c.  19.  ^  I.  Fraudulent  Removal  of  Goods.  683,  4« 

§  14.  Action  for  Use  and  Occupation.  698.  ^^'^^ 
$  18.  Doubie  Rent.  683. 

J  21,  22.  General  Issue y  Costs*  691.  (TV-  lOli.  1023. 
J  23.  Refilevin  bond.  8. 
C.  22.  Hundredors,  120. 
12.  c.  13.  $  3,  4,  5.  7,  8.  AttornieSf  Prisoners.  52*60.  77.  i6o.  319,20. 
C.2I.    Mandamus^  Costs.  980,81. 
C.  28.  ^  I.   Gaming  House.   ^46. 
I3.C.I9.  §  6   Horse  racings  Compounding  Penal  Actions,  582. 
I4.C.  10.  Co.>ts.  9S5.  991. 

c.  17.  ^  I,  2,  3.  Judgment  as  in  case  of  Nonsuit.  516,  17. 

^  4y  5.  Notice  of  Trialf  and  Countermand.  605.  813,  14,  i^, 

16. 
i8«c.  34*  $  I.  Gaming  House.  546. 
19.  c.  34.  j  6.  Execution  against  Hundredors.  121,  2« 

$  16.  Customs'*and  Excise,  Costs.  1004.   (et.J 
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19.  c.  37.  5  6.  Portdes  of  Assurance.  618. 

$  7.  Bringing  Monty  into  Court*  651, 

20.  c.  24.  J  6.  Prize  Money     ^  |8. 

C.  37.  J  2.   Ruk  /?  rf/;/r/2  rFri//.   297. 

22.  c.  24.   Uundredors.   11. ). 

c.  46.  J  2.  to  J  15.  Atomies^  Sessions,  Clerk  of  the  Peace.  52,  &c. 

57,  &C.69,  70.  76. 
J  34.  Fxecution  against  Hundredors.  122,  3. 
c.  47.  Siigges: ion.  Costs,  989.991. 

23.  c.  27.  Couri  of  Conscience^  Requests,  Costs,  542.  989. 
c.  30.  Costs.  4^89. 

c.  33.  Costs,  Id, 

24.  c.  18.  J   I9  2.  J"ri/.  830.  840. 

^  ;.  Triids  at  Nisi  Prius.  810. 
C.  42.   .^  torniesy  Costs.   •73    989. 
C.  44.  ^  I,   N  tice  of  Action.  27. 

f  4.  Bringing  Money  into  Court,  652,  3. 

J  6.  Demand  of  C'/py  of  Warrant,   3 1. 

j^  ^.  Limilation  of  Utions,  Justices,  Constahles^  &c.  2I« 
C.  48.  Michaelmas  Term.  q8, 
C.  34.  Court  of  Reqiests,  Costs,  989. 
25.C.  36.  Disorderly  Houses,    ^82.621. 
27.  c.  17.  Marshal,  46. 

29.  c.    4.  J  I4..  A  f  est  of  Soldiers.  208. 

30.  c.    3.  ^  87    Attorn:  y.  Commissioner  of  Land  Tax.  76. 
c.    B    }  20.  Arrest  of  Solders,  208. 

€•  19   §  7..   Attornies,  Costs.   52.  317. 
32.  c.    6    Costs.  989. 

C.28.  J    ,  2.  4.  1 1,  12.  SluriJPs  OffiiCrs.  2^4,  &C,  372.  546. 

J  13,  14,  15.  16,  17.  EKCcutioit,  Prisoners,    374,  &c.  384, 

&c.  1 126. 
-  y  24.  Insolvent  Debtors,  Lords*  Act.  ^yj. 

George  m.. 

1.  c   23.  Judges.  37. 

2.  c.  19.$  V  ^^<f'-f«  102;. 

4.  c,  ;3.  Bcmkrufits^  Privilege  of  Parliament*  112,  13. 
6.  c.  ^o  $  :.  Isle  of  Al'in,  yfjidavits,  182. 
9.  C.  eg.  Demolishing  Mills,  &c.   1 19,  20.  fif^. 
10.  c.  50.  Distringas,  Issues*   io§,  6.  305. 
12.  C.2I.   Mandamus t  Costs.  98O9  81. 
13.C.  51    J  1,2.    Wides.   154.3:0.  I002y  &C* 
c.  63.  ^44    E'lst  Indies,  Mandamus,  80. 
c.  78.  §  47.  Hiu^hway  Jct%  Setting  aside  Proceedings*  547. 

§  7g     Higiinv..y  Ad,  Biinging  Money  into  Court,  6S3« 
J  S  I .   Limitation  of  Actions,  2 1 . 
C.  84.  ^  1 ;.  T  rnfiiie  Act^  Staying  Proceedings,  ^47, 

J  S  I.  Turnpike  jltt^ Bringing  Money  into  Court,  653. 
14.  c.  78  §    CO.  But.^.^^'o  Aci,  Costs,  1023. 
l6.  c.  34    /«jwr  «^  I  j.ifry  fukets,   546. 
17«c,  26.   Annuities.    ^   2.  1099. 
19.  c.  68.  J  2  t     -^  ior"ies.  Court  of  Conscience,  73. 

€•  70.  J  : .  Ih    r  or  Courts,  Arrest,  Bail,   165,  6.40$. 

J  4.   Init^rior  Courts,  Execution,  39798.  1032.  ll\()*(c), 
§  ^.   J rf trior  (Courts,  Error,   11  y 6,  7.  1228-  V 

§  6,  Inferior  C'mrts,  Habeas  Corpus •  403.  405, 
%l*  c *  2^,  §  2.  Ireland,  Error,  T166. 

c.  70.  §  29,  £xc//;  OjffUerSf  Damages^  Coifs,  912.  ^^^»  1004.  (aj 
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»3»  c    JO.  §  30.  jQ.  Jlsuiie  OJkin,  Up^  Y  ^^^^  **•  ^'^* 

i  li*  W^c  Of€n'^  tlTHUgf^g  H^  Ml9  Cowi.  6$s. 

$  34*  J^^^  Offleeri,    j^nii/jiton    of  A/ctiam,   s  1    fe), 
Pattte.  435.  ^/^.  General  Isiwg.  60 '.  (//. 

^4*  c.  AS*  EoitltuBiif  Mamdamus^  Wiimues,  8c6.  ^Ay. 

sett.  %.  ^.  47.  $  3J$-  39*  Cutifm  koufe  Ofiert  IJa^iislkm  ^ 
Jettons.  %\.  (e).  Noikeof  Aetnm.  »B  (k).  Vam. 
4^5.  (g).    fringing    Mm^   h^o  C^urt,    6$a.  (I). 

General  feme.  691    ^/J.  CosU.  los}. 
s  j.  C»  8o.  ^  I*  5-  7»  89  9.  CeriificaUi  of  AtUtrvke-  63,  4.  66. 

\  139  &c.  Memornndum  of  Warrant*  87».  8.  S49. 
16.  c.  44*  Exeeu^mt  Prisonen.  374,  (.  384,  5. 

c«  63.  j   I,  i.  LeUfir  of  Jl^omejf^    ^^Vf»    f^^  MoMoy.  548* 

c.  77.  $  13*  Customs  and  Xtfefse.  ci;.^ 
29.  c*  37*  }  ^S*  Customs  i^fxeisfy  Jlamiiliaffott  of  Actions,  Fene, 

GeneriJ  lisuif  d^ts,.  %\»  4^5*  6qi.  (f).  i(»3. 
5  24.  Customs  'and  £»^i»  tfisimaj^os^    Costs.    912,  13. 

loot,  4. 
§  2;.  27«  Customs  and  JB.'fcifef  yoiU0  of  Astiom.  28,  9. 
I  28.  Customs  iind  JExqiso^^psmtig  Mmen,  iato  Court. 

652. 

31.  €•  32.  6  2^.  i^mitfii  CM^/.  (i^Q^ 

32.  c«  33*  $  12.  Jtrrest  of  Suamt^,  9P.5t  6.  2p8« 

c.  34*  $  1, 2*  Letter  tf  Alitomnf%  Wat^^  ffi^.  Momof.  548. 

§  8.  Petty  VJkitrs  ik  tJul^ifVfl'  ^^S*  ^^^ 
c*  $8.  D«0  U^arrefntOf  Pleading  douiS,  Cojfts.  70^,  4.  9821  3. 

33.  c.     J.  S  3,  4,  ?..  Ituolveni  D^tqts.  374.  t,  6.  384. 

c.  68.  Exetution,    fTidesi     Countits     PalaAup     Raogakmettf 

Damages^  Qosts.  308*  i#32.  11 19.  (t).  wi. 
34*  c.  14.  §  X.  to  §  8.  ^MMi/l  Duty.  1%.  60.  * 

c.  58.  Recognimaneey  County  Pma^t  Es^jCfxtim.  403,  122  7 » 8. 
c.  69.  Insolveni  Debtors.  374.  389.  56$«  iii6m 

36.  c.     9*  Hundredors.   Ii9« 

c«  104.  §  38.  Lotteries.  ^4C,  6* 

37.  c  33-  $  63.  Arrest  of  Sofdifrs.  ao^^ 
c  45.  §  9*  ^oni  ^fir.  190; 

c*  85*  §  3,  4-  Prisoners^  AUo^iuance.  38,1  • 

c.  90.  ^  26,  &c.  Attormes  Cetfi^diso.  6^  to  68, 

€•  91*  $  8.  Bank  Aet^  190.  193. 

c  93*  Attomies*  Certyieates^  Jndmi^.6j* 

c.  112.  insolvent  Dehors.  374.  Cf./ 

38.  c*     x«  $  8,  ^^i  ^<:#.  190. 

a  50.  0  9.  AiinSy  Pi^iw^f^from  Arrest,.  2x79  i8. 
c.  52.  $   i«  (^»n^  Pqktiftey  Trid^,  772,  3. 

$  12.  Jn£ctmen^9  Reecgniz^nce.  723*  Z"^* 

39.  c*  JO.  Lords*  Act.  374. 

c.  69.  §  184,  5*  Notice  of  Action,  West,  India  Dock  Cmnfumff. 

30. 
39  &  4p.  c.  67.  art.  4.  Peersp  PriyiUgefrom  Arn*t^  ig^ 

^.  72*  Attormis  CfrtjficatiSf  Indani$^.  ^y^ 

c.  cir.  §  10.  Court  of  P^fue^tSf  Attofrmes.  73,  985,  6,  7,8,9, 

Ck  loj.  Original  fFritf  County  Ptdaifuf.  lop. 
41*  c.  24.  Demolishing  MUlsf  &t.  119,  24^.  (ij., 

c.  64,  Execution,  JufffmciUs^  ^.m*^  ^961%  (gj* 
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41.  t*  ^6.  rntoh)em Pemrt.  374.  (it).  x8^.  (a). 

4a.  c.  8$.  $  2.  MtmdamuSfWitneitei.  ^$fy^.(a). 

j  6.  Pirton'r  exarasmg  putSc  EmfiloymeniSf  Fenui,  436. 

691,  (/)»  1023. 
4j.  £•  18.  Sanl  jLt.  193^. 

C*  46.  4   I.  Arrest^  Cost*.  18 1. 

J  &.  Jrrtsit  JBoU,  Coitif  Depoihf  MothnSf  Sheriff.  23 x, 

.  &c.  299.  305.  505, 

^  3.  Arrttt^  CottSf  Exeeuiiotif  Moiions.  507.  1017,  i8. 
4*  Corttp  Motiimt,  co^.  1004. 
5*  Exeeuthmf  PounOqge^  1034.  (/)• 
6.  ^ofA  Super uJeas.  272*  3* 
IS.  Natt-rejiileneef  Penaldee.  >C47« 
70,  Limiiation  of  Actionif  jtfeiici    ^  JlctkHj    Vemu^ 
FUading^  TrebU  Coete,  %%•  3O9  31.  43  5.  691. 

c«  140.  HabeatC^ut^CouiU MartiaL  851* 
<i.  del.  P^r/  of  ^ruiol,  tnierest.  Damages.  912** 
c.  141*  Juitkeif  DamageSf  Costs.  30   8i3>  14.  1004. 
C«  ijs-  $  ^^*  •^''^"'f  Privilege  from  Arrest.  218.  286. 
44.  6.  13.  Sedfuen,  Penal  Action,  Sheriffs,  20 C« 

c.  54.  ^  21.  j4rf  stt  Folunteer  Drtli  SetyeantSf  he.  20  J. 
c.  59.  Attornies^  Cerii/icaes  Indemnity,  67. 
c.  9§.  f    lO*  ifM/k  Duties.  Sta^g  Proceedings.  546* 
^   14.  Stamp  Duties^  Cetiificates^  Pesumies.  65,6. 
I    19.  Stamp  Dutus^  Paupers.  88. 
^r^^«    A.   Stamp  Duties^  Aitormes*  Certificaies.  55.  $8. 

61.  64,  6b.  151.  57K  873. 
c.  I02»  Habeas  £orhu8  ad  tesiijuandum.  852. 
c.  xo8«  Insolvent  Dehtort.  374.  (f).  389.  (tf)«  xi26*  (&}• 
4$«  ^*     ^*  Insolvent  Debtors.  374.  (r). 

c.  IxTii*  C^iii  of  Requests^  Cit^  of  Bath.  ftc.  989. 
€.  124.  §  I.  BaniruptSt  Privtiege  of  ParSameut.  11 31  Z4.. 
§  3.  J^ipearanee.  115.  118.249. 

46.  c.  37.   Witnesses  refusing  toatuwer.  84^.  (i/). 
c.  Ixxxvii.  Coirrr  rf  lUquests,  Southwarh.  9899  96* 
c.  io8.  Insohe^t  Dthiors.  374.  ic), 

47.  c.  iiT.  Coifrr  tf  JteauestSf  Birmtngham.  989. 
•els.  2.  c.  46i  Members  of  ParKamentt  SuUs  inSguitu.  u^.  {a). 
c,  74.  Tradersf  Seal  Estatetf  Assets.  g6^  1069.  ^tf/. 

48.  c.  xi.  Port  qf  Bristolf  Interest^  Damages.  912* 
C.  xfiii.  Court  ^  AeguestSf  Manchester.  398.  (3).  989. 
C.  123.  Insolvent  DAtors,  Small  Debts.  389i&c*  1126* 
c  149.  Sched.  Parti.  Stamp -Duties,  ct;.  58.  61.  64. 

II.  $  111.  Stamp-Dutiis.  88.  1^8.  228.  243. 
24 J.  255.  290.  398.  464.   491. 
$16.  520.  536.    571.   6ii«   853. 
859.  873.  923.  954.  ii08. 1203. 
§  V.  Stamp'Duties.  88. 
c.  151.  Appealsf  Scotland,  1166.  (6). 
49«  c.     6.  Prisoners f  Lords*  Actt  Costs  in  Equity.  375. 
C.  28.  Coroners*  Clerks f  Attormes*  53. 
c.  115.  Insolvent  Debtors,  374.  (c). 
c.  121.  4  6*  Bankrupt ^  Assignee.  1123. 

}  8«  Bankrupt,   Sureties^    Pleading.    2J2t  13,   14.    682. 

I  10.  Bankrupt^  Notice,  Evidence^  Costs.  644.  699. 

61.2 
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49.  c.  Ill*  §  13.  BanJerufit,  Examlnailon*  8$r«  (a). 
§   I4.  Bankrufit,  Arrest.  Bail.  210.  ft85. 
§   17.   Ba  Itrufit^  Anr.uitif.  214.. 
£0.  C.   4.  Attorn. I i  Certjicaier,  /  dmn'tty,  b". 

51.  c.  124.  J   I.  Or'ig.nal   Wru^    Process^  Arrest^  Bail^   Costs,  94,  J. 

166,  7.  221.  244,  5. 
§  2.  Distringas^  Proceedings  by  Original.  109,  &c.  249. 
^   3.  Inferior   Courts^   /Irrest^  Bail.  397,   8.    403.  405. 

1176. 
c.  125>  Insolvent  Debtors.  216.  374.   1126. 
c.  127.  i?tfwi  ATo/^    K  o.  (e). 

52.  c.      13.    Insolvent  Debio's    376. 

c.     26.  Articles  of  Clerkshipf  Indemnity.   5  J, 

€•     34.  Insolvent  Debtors^  Lordb    Act.   377, 

c.     50.  Bank  NoiCs.    -9:.  ^^^ 

€•  160.  Prisoneis^  Alfoiumce     ^72. 

c.   165.  Insolvent  Debtors  '^16     ^tf^.   374,  ^r^. 

53.  c.        ^.  Bank  Notes.    \^o.   (e). 

c.       6.  Insolvent  Debtors.  2   t.   (a).    374.  ^^^, 
c.     17.  J  27.  Witnesses^  Courts  Martial^  I'rivilege  from  Arrest, 

Attachment,  205.  849a 

§   114.   yolun/eer  Soldiers,  Privilege  from  Arrest,  206. 

J    1 1  V   Af fiearanc  .  2  ^9. 
C.     21,  Piisonerst  Ailj'wanre.   372. 
c.   102.  Insolvent  Debt  0  s    ^j6    fa  J.  391,  2. 
c,   113.  Prisoners,  ji  low ance.  372. 
C.  127.  Excommunication    373.  (^J^. 
C.   141.    .innuities,    ^'i. 

54.  c.  5.  Ji  nicies  of  Clekshp,  Indemnity*  55. 
c.  6.  Non^residence,  Penalties,   547. 

c.  23.  Insolvent  debtors      92,  3' 

c.  28.  Insolvent   debtors.  8.    ^A^.  216.  (a),  374.    ^r^.    1126, 

(h)' 
c  44.  Non-residtnce,   Penalties,   547. 

C.    52.    jffflwi  A^6/<'/.     1(,0.    ^^^ 

c.  54,  Non-resijencCy  Penalties,  547, 

55.  €•   17,  Articles  of  Clerkshi/i,  Indemnity »  ^J. 
C,   42.  Btll  or  Exce/ilions.  90 1 .    (f) 

c.  60.  Letter  of  Attorney,    Wag  J,  Piize  money.   548. 
c.  1^7,  AJ^Javits,  IVttnesses.   182.    fi^.   852,  ^/i^. 
c.  li/^.Sched.  Part.  1.    Stamp  Duties.     55,  58.  61  •   64,  5.  571, 

1103. 
II.  §  ill.  Stamfi  Duties.     See  tit.  Stamps. 
§    V.    Stamp  Duties.  88. 
STATUTES  Merchant :  i  x  o  i . 

stamp  duty  od,  1103. 
Staple:   lodi.   1102. 

recognizaoces  in  nature  of.  1 102. 
stamp  duty  on.   1 103. 
from  what  time  they  bind  the  land  ; 
at  common  law     1 104. 
by  the  .'•tatutc  of  frauds.  Id. 
rcgisteiing,  m  Middlesex  d^nd  Torkshire*  970,  71.  1104, 
STAYING  PROCEEDINGS, 

motion  and  rule  for^  when  and  how  made.  506,  7.  541, 

on  last  day  of  term.  522,  3. 
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STAYING  PROCEEDINGS, 

against  attorney,  neglecting  to  plead  his  prifllege.  200. 
sheriff;   306. 
.practice  on.  ^oy* 
in  actions  00  b.iil-bonds.  291,  2,  3.  506.  foJ» 

attornies'  bills,  in  C.  P.  327, 
^\'here  the  debt  sued  for  is  under  40/.  506*  541 9  2. 
in  penal  actions.   (;4^,<\-c. 
actions  for  libels.   5  .6,  7. 

general  damages.  568,  9. 
oftrespas;  Id, 

aftt  r  ircovery  in  re/tlevln,  547. 
by  feine-covfrt,  in  her  husband's  name.  549, 
trover    ^C<i),  ro, 
replevin  ;   ^68.  ylddend, 
on  highway  act     547,  8. 
on  replevin  bond.  54S. 
upon  the  merits    Id.  ;4.g. 
pending  another  action  tor  same  cause.   547,  8. 
bill  in  Chancery,  &c.  548. 
writ  of  error;   ^49,  xc. 

in  debt  or  tctre  facias  on  judgment.   5  50.   11 72. 

on  recognizance  of  bail,  in  K.  B.  $^2,  3,  4.   11 86,  7. 

C.  P.  5^3, 
Exchequer.  Id» 
till  security  be  given  for  costs,  in  K  B.  554.  &c. 

C.  p.  5559  &c, 
payment  of  costs  of  former  action.  558,  9. 
on  payment  of  de  t  and  co.^ts:   561. 
in  asiumpi  /,  on  bill  of  i  xchan^c.   562. 
penai  actions    Id 
debt  on  single  bill    Id, 

bond;   ^63,  »\c.  Addend. 
for  performance  of  covenants.   563. 
payment  of  money.  Id    564. 

annuity,  interest,    or    money    by  instalments, 

S(>S9  6. 
bail-bond.   563. 
recognizance.  Id.   nog. 
ejectment,  for  non-payment  of  rent.   566. 
by  mort;  a^^ee     56". 
on  verdict,  aft  r  bill  lound  against  witnesses  for  perjury.  930. 
difFerenci-  between  setting  aside,  and  staying  proceedings.   540,  41. 
STETPROCl!:SSUS.   7  ^    724,  ^.  824.  874.  ^5^ 
STIPULATED  DAMAGES,  Arrest  for.  187,8. 
STOCK  JOBBING  ACT, 

cannot  be  pleaded  with  non  assum/isit    702. 
STRIKING  out  COUNTS.     vSee  tit.  Sufierfluous  Counts. 

Pleas,  pleaded  withou:  leave  of  coint,  in  C.  P.  706. 
Special  pleadings,  and  giving  general  issue.     See  tit.  luuts^  and 

Trials. 
Simiiiterf  and  demurring.     See  same  titles* 
SUBMISSION  to  Arbitration.     See  tit.  Arbitration. 
SUBPOENA  ;  See  tit.   iViinesses. 
in  Exchequer.  82. 
on  writ  ot  inquiry.  600,  10. 
attachment  for  disobeymg  ;  496,  7.  8489  9* 
should  be  moved  for  as  soon  as  possible.  849. 
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SUGGESTIONS, 

of  breacbes,  on  ttat.  iBcg  H^.  111.  c.  xi«  §  8.  S99i  &c.  j%t)^Ac.   1122 
when  necessary,  and  when  not«  6oz . 
form  of.  J  J. 
practice  on.  Id,  602* 
deaths,  &c.  773«  960.  ii3$« 
(or  awarding  venire  out  of  common  conrst.  63$.  638.  yy2$  y 
costs,  on  court  of  conscience  acts.  507*  542.  992,  3* 

sut.  4.3  Geo.  IIL  c«  46.  §  3.  1017,  i8« 
double  or  treble  cosu.  1^07.  1023,  4. 
nonsuit,  00  ff^elch  judicature  act.  3x0.  $04.  lOoz,  5. 
prohibition,  not  verifying  in  six  months.  977,  8. 
SUMMONS, 

by  original.     See  tit.  Process 
on  scire  facpu    114 ^»  4* 
SUMMONS  and  ORDER, 
practice  by  5  S349^i6. 

in  vacation.  Id, 
for  suying  proceedings,  on  bail-bond.  292,  3.  $63. 

payment  of  da>t  and  costs.  561* 
taxing  bill  of  costs,  in  K.  B*  326,  74 

C.  P.  Id 
obuining  prisoner's  discharge.  368, 9^ 
time  to  plead; 
unattended,  must  be  discharged  before  signing  judgmentf  in  C«  P«  487* 
aUier  in  K  .B.  Id. 

no  waiver  of  rule  to  {dead,  in  C.  P.  490. 
stamp  duty  on.  536. 
service  oh  61, 2,  3.  485,  6. 
attendance  on ;  72. 

affidavit  of.  327.  369.  486* 
how  far  a  stay  oF  proceedings*  485,  6. 
SUMMONS  and  6EVERANC£.  125.  1160.  1202. 
SUNDAY, 

how  it  affects  the  beginning  or  ending  of  terms.  98* 
return  days  00.  99. 

executing  process  on.  221,  2.  497.  524.  f/J, 
when  accounted  a  day  in  legal  proceedings.  278.  490.  6d6.  7i8« 
nvhen  not.  494.  716.  925.  >  14O. 
inquiry  cannot  be  executed  on.  608. 

not  a  day  for  giving  or  couatermanding  notice  of  trial,  in  C«  P,  81  c. 
SUPERFLUOUS  COUNTS, 

or  matter,  srriking  out :  507*  647,  Ac 

motion  for,  when  made^  in  C»  P.  649* 
SUPERSEDEAS, 

when  granted  to  certiorari.  399. 
arrest  after.  479,80. 
upon  outlawry.  131,  3,  4.  z 39.  14$. 
to  sheriff,  &c,  or  warden ; 

on  biiling  prisoner  in  vacation*  2721  3* 
for  not  declaring.  335*  3^79  ^»  9* 

proceeding  to  judgment,  or  execution.  361,  a*  367,  8, 9. 
cannot  be  pleaded  to  action  on  judgment.  3  71,  2* 
of  execution.   See  tit.  Error* 

SURETY, 

when  and  how  relieved,  on  bankruptcy  of  princ^»l.  2x2, 13,  14. 

on  replevin  bond,  not  discharged  by  giving  time  to  principal.  jUdMtuL 
SURPLUSAGE.  463.  711.  941. 
SUR-REBUTTERS.  See  tit.  Pleas  and  PbeuRng. 
SUB-REJOINDERS.  Same  tide. 
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SURRENDER, 

10  discharge  of  bail.  See  tit.  Bailp  an4  fniMirt* 
SURVIVORSHIP, 

scire  ftcias  wbeo  necessary  oa.  1 135,  &C. 
SUSPICION  of  FELONY, 

justihcation  on.  684.  . 
SWEARING  JURY.  Sec  tit.  ^ry. 


T. 

TALES.    See  tit.  Jury. 
TAVERN, 

justificatioQ  under  right  to  enter.  684. 
TAXATION ;  See  tit.  CotU. 

costs  of.  ;i9»  &C. 
TAXES, 

costs  in  actions  relating  to.  iga^. 
TENANCY  in  COMMON, 

pica  of,  in  trespass  to  ^r/oiuf/ property.  684. 

real  property,  /a, 
TENANTS, 

in  common.  2.  671. 

in  tail,  or  for  life,  averment  of  life  of.  yii. 
TENDER, 

of  debt,  must  be  made  before  action  bronght  34. 
amends,  in  action  for  involuntary  trespass^  JJ» 

in  bank  notes,  not  legal.  190.  (TJ* 

negativing,  in  amdavit  to  hold  to  baiL  190,  Sec. 

Tehen  it  may  be  made.  I4.8.  430. 

plea  of,  in  asium/uit.  686. 
trespass.  685. 

roust  be  pleaded  in  assumfuii.  686. 

debt  on  simple  ^contract  68  7. 
bond.  689. 

in  what  time  it  must  be  pleaded.  477,  8. 

may  be  pleaded  after  imparlance.  Jd. 

cannot  be  pleaded  with  non  asiwn/uit^  or  non  atfactumt  ice.  702. 

mode  of  concluding  plea  of   712.  . 

paying  money  into  court  on :  6{4. 

judgment  may  be  signed  for  want  of.  590.  654. 

talung  money  out  of  court  on :  654,  5. 

effect  of,  in  action  for  double  value.  66o.  fdj» 

nonsuit,  after  plea  of,  not  allowed.  908^  9. 

admits  contract  and  facts  stated  in  (fedaration.  6^8. 

costs  on  plea  of  1006,  7. 
TENOR  of  Record,  certifying.  7981  ftc. 
TERM, 

what  may  be  moved  on  last  day  of.  52 1 , 2,  3,  4%  7^2* 
TERMS  and  Returns.  98,  &c. 

issuable.  Id,  99. 
TERMS  for  YEARS;  See  tit.  Lm^u, 

may  be  extended  or  sold  oa  ikgh^  IQ73* 
TERMS  NOTICE, 

to  plead;  483. 

when  necessary,  and  when  np^*  /i/.  484. 

when  necessary,  apd  when  not.  813, 14* 
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TERM'S  NOTICE, 

of  inquiry,  in  K.  B.  606.  ill  5.  (h). 
C.F.   I^.  ^ 
may  be  given  in  K.  B.  without  previous  notice  of  intention  to  proceed. 

606, 
rule  for  judgmenu  not  necessaiy  after  four  terms.  9a  51  6, 
must  be  given  before  essoin  day.  483,  4.  717, 
does  not  extend  heyond  the  term.  Jd, 
TERTENANTS, 
what.  119. 
scire  facias  aga'nst ;  ///.  1140. 

in  ejectment.   \\i^»^aj.  11 36. 

error,  to  reverse  fine  or  recovery.  11 40. 
TESTATUM  WRITS.     See  tit.  Ca  sa.  Fieri  facias,  smd  Praceir. 
TESTE  and  RETURN, 

of  original  writ    9S.  100,  loi. 

process  by  original :  9c,  100.  125,  6. 

distringas^  in  C.  P.   106,  7. 
against  peers,  &c.  iij;,  i6. 
to  proceed  to  outlawry.  126. 
by  bill  against  members,  5cc.  117,  i8« 
writ  of  exigi  fiici.is.   1 30. 

proclamation.  i3o»8i:c. 
bill  of  liTMhsex^  or  latitat ^  &c.  154,  &c, 
attachment  of  privilege.  310. 
writ  of  covenant,  for  levying  fine.  747, 
entry,  for  suffering  recovery.  Id, 
summons.  75 1. 
jury  process.  83^,6. 
jieri  facias,   i  o  3  6, 
alias  had pluricSf&c.  1059. 
capias  ad  satisfaciendum  ;   1064,  S- 

to  charge  bail.  1107,  8. 
extent  for  king's  debt.   IC82,  &c. 
scire  facias,   1141,2.   1145.  ii97« 
writ  of  error,   i  iC6.  1 1 70, 
certiorari.  1203. 

TIMBER, 

justification  under  right  of  entry  to  cut  down.  684. 
TIME  for  pleading.    See  tit.  Pleas  and  Pleading, 
TIPSTAFFS.  -8:51. 
TITHES, 

lease  of,  how  stated  in  pleading,  451.  (h^* 
action  for  not  setting  cut.  Q74.  986.  ii8o« 

retention  of,  within  stat.  39  &  40  Geo.  III.  c.  104.  986« 
justification  under  right  of  entry  to  fetch  away.  684. 
prohibition  for,  in  ecclesiastical  court.  977. 
TITLE, 

of  affidavits.  183.  518,19. 

summons  to  deliver  attorney's  bill*  326* 
declaration  ;  428,  &c. 

amendment  of,  in  penal  action,  refused.  7^8* 

transcript,  allowed  after  erron  761* 
\Tk  scire  facias.  1148. 
issue.  76;,  6.  -771. 
when  specially  shewn  in  pleading.  4511  &c, 
how  set  forth.  Id. 
pleas  in  bar  under.  683. 
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TITLE, 

less  than  freehold,  plea  of.  684* 

may  be  given  in  evidence  under  greneral  issue,  in  trespass.  690,  91. 
defectively  set  forth,  aided  by  verdict.  940,  41. 
alHer  of  defective  title.  Id, 
TOLL, 

disturbance  of.  453.  fcj, 
TORTS.  5,6,  7.  173,4.  V7»C^)*  iftao,  21.  and  stetit.  Wrongs. 
TOWER  HAMLETS, 

court  of  requests  for.  989* 
TRADERS, 

real  estates  6f,  assets  in  equity  for  payment  of  debts.  963,  4. 
TRANSCRIPT;  ii87,&c. 

in  "what  cases  amendable.  760,  61,  2. 
diminution  contrary  to,  not  allowed.  1199.  (a). 
TRANSCRIPT  MONEY.  1189. 
TRAVERSE.  See  tit.  Pleat  2Xid  PUadlng. 
TREASURE  RULES,  in  C.  P.  499.  501.  503.  (a.  &  /.)  582. 
TREBLE  COSTS.   See  tit.  Costs. 
TREES, 

action  against  township  for  burning,  no,  20*  /iJ. 
TRESPASS, 
action  of; 

when  it  lies : 
in  general.  7. 

for  arresting  defendant  by  wrong  name.  4 j8* 
by  feme  covert,  in  her  husband's  name.  $49. 

sheriff,  for  goods  taken  in  execution.  1042*  lo^u 
whennot: 

against  constables,  &c.  without  demanding  copy  of  warrant.  329  j* 
by  slieriff*.    See  tit.  Shertffi 
against  sheriC    Same  title, 
limitation  of.  i  g,  16. 

arrest  in,  n(^t  allowed  without  special  order.  173. 
declaration  in ;  449. 
venue.  435. 

beginning  of.  438, 9.  |u 

joining  different  counts,  or  causes  of  attion.  6.  (a).  I0|  11. 
what  damages  may  be  laid  in.  449,  jO. 
to  personal  property*  454. 
staying  proceedings  in  ;  549.  $68, 9. 

after  recovery  in  replevin.  547,  8* 
pleas  in ; 

to  persons.  683,  4. 
personal  property.  684. 
real  property.  Id. 
when  to  be  delivered.  713. 
issues  in,  on  son  assault^  by  whom  made  up.  764. 
evidence  in,  of  writ  being  sued  out  in  time.  163. 

by  bankrupt  against  his  assignees.  700. 
verdict  in,  on  several  counts.  916. 
judgment  in.  955. 
damages  in,  i^en  aggravated  by  a  false  charge.  4$o.  912. 

some  defendants  are  acquitted.  916. 
costs  in ;  See  tit.  CosU. 
CD  sev«ral  cofuntt.  100$,  &c. 
double  pleading.  707,  &c. 
ezfcittioo  10*  1030. 
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TRIAL 

by  the  record.  See  tit.  Nul  tici  record. 

country ; 

at  bar;  803. 

history  of*   Id, 

in  what  cases  granted,  and  in  what  not.  Id,  804,  ^ 

in  London,  80  ;• 

county  palatine.  Id,  8o6. 
motion  for,  when  made.  50$.  508.  8o^« 
upon  what  terms  granted.  806,  7. 
notice  of  trial,  in  K.  B.  Id. 

to  prothonotary  or  secondary,  in  C.  P.  807,  8. 
entering  cause.  807. 
copies  of  issue.  Id^ 
juryi  special :  8o8. 

of  what  county.  Id, 
notice  to.  Id* 
process:  Id, 
taUt.  Id, 
duty  of  officers  of  court  on,  .in  K.  B.  V^i  809. 

secondaries,  in  C.  P.  809. 
new  trial  after.  Id.  928. 
costs  of.     See  tit.  Cosit, 
at  msi  firiui;   803.  809. 
of  writ  of  right.  804. 
ia  what  county :  772,  3.  869. 
where  impartial  trial  cannot  be  had.  505.  $o8.63{» 

where  venue  is  laid  in  county  of  dty,  or  toic^  coqion 

772, 
IFalct,  or  JBkrwkk  npoo  Tm 

&C.80 
in  Middlesex,  809,  &c. 
London:  810. 

days  appointed  for,  b  K.  B.  and  C.  P.  M 

Exchequer.  Id. 
notice  of;  810. 
^  where  given.  71. 

to  whom:   Id,  811. 

attorney  or  agent,  in  country  causes.  8 1 1. 
upon  paper  book,  when  it  shall  serve  for  geiieni  iotf,  i 

K.B.A 
back  of  plainufPs  pleading,  in  C.  P.  Id. 
in  what  manner  given ; 

where  there  are  several  defeodanti,  &c.  8x1. 
time  allowed  for ; 

in  London  and  Middlesex  •*  814. 

for  the  adjournment  day.  8 is,  13. 
country  causes :  813,  14. 
how  reckoned.  813.  faj, 
where  defendant  changes  hu  resideQce.  815. 
on  old  issue :  Id, 

term's  notice.    See  tit.  TtrmU  Notke, 
short  notice :  488.  814. 

what,  in  town  causes.  488. 

countiy  cauaet»  in  K.  B.  U 

C.  P.  Id. 
when  defeodant  is  not  oUigcd  to  take  it.  (i^ 
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TRIAL,  by  the  coimtryy 
at  nisi  print ; 
notice  of; 
countermandy  in  K*  B.  70,  71 »  314,  !{• 

C  P.  71.  8i4f  15. 
continuance;  815,  *.6« 

of  Toid  notice  may  operate  as  a  new  one,  in  C.  P«  8z2« 
-new  notice,  when  necessary.  81$,  i^.  -938,  9. 
costs  fornot  proceeding  to  ;  501,  a.  816,  I7« 

rule  for,  in  C  P.  got* 
by  proviso  ; 

when  it  may  be  had  t 

in  ciril  cases,  in  K.  B*  81 8. 

C.  P.  Id.  819. 
on  feigned  issues.  81 8.  (/)• 
crimioal  cases.  8i^. 
ruk  for,  in  K.  B.  Id.  * 

CF.Id. 
notice  of  8ao. 
jury  process.  83$. 
nonsuit  on.  820. 
in  error.  iiM, 
putting  of^  for  absence  of  witness  ;  827,  8. 
not  allowed,  for  plaintiff.  627. 
after  sham  plea.  Id. 
pending  suit  in  spiritual  court.  829. 
motion  for,  when  and  how  made,  in  K.  B.  $07.  827,  8. 

C.  P.  828.  . 

atnjrf/krfift.  827t  8^ 
notice  of.  828. 
affidavit.  Id.  829. 
other  causes  of»  829.'  853. 
enterinsr  cause  for ; 
in  Rung's  Bench : 

in  London  and  MiddUttx.  86  if  %• 
at  the  assizes.  863. 
in  Common  Pleas : 

in  London  and  Mtddktix,  862,  3. 

by  special  jury.  862. 
at  the  assizes.  863. 
order  of.  Id.  Addend. 
going  into  new  case  at.  Addend. 
saying  point  at ;  922. 

ef^ct  of.  926.  932. 
remanets.  863. 
special  jury  causes  ;  862. 

cannot  be  tried  in  term.  841* 
of  persons  for  offences  in  ImSk,  8  {6.  fa  J. 

in  wron?  county,  when  cured,  and  when  not.  948,  9. 
issues  of  fact  in  error.  121 1,  12. 
TRIERS.  896. 
TROVER, 

action  of;  6   9.  328.  4j4«  1048,  9* 
limitation  oh  i  ^,  i6. 
declaration  in.  454. 
arrest  in.   173. 

affidavit  to  hold  to  bat!  in*  Id.  1899  90. 
suybg  proceedings  in.  $69^  70. 

5  Bfi  2 
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TROVER, 

pleas  10.  690* 

eridence  in.  847. 

damages  in,  for  bill  of  exchange.  01  a* 

interest  on  bills  allowed  in,  00  error  10  {Exchequer  Chamber*  1220* 

costs  in.     See  tit*  Cotin. 

maintainable  by  sheriff,  for  goods  taken  in  execution.  10$  i« 

against  sheri£F,  for  selling  goods  after  notice  of  act  of  bani- 

nmtcy.  1047^ 
TRUSTEES,  T   J         n 

eet  off  in  actions  by  or  against.  696* 

not  personally  liable,  on  submission  to  arbitration.  88ob 

judp;ment8  and  executions  affecting,  or  not.  760,61*  1048*  XO739  4« 

TRUST  PROPERTY, 

not  extendible  on  io^iiat  utiagahm.  i%j.  f$h 
TURBARY,  -p      --«  37  f  / 

Justification  under  right  of  common  of.  684* 
TURNPIKE  ACTS, 

staying  proceedings  on.  547. 

bringing  money  into  coart  imder.  653.  (a). 


V. 

VARIANCE, 

,  of  bail  bond  firom  writ.  aaS,  9. 

writ  from  plabt,  no  ob^ction  to  remo?aI  of  cause  by  Jmm  or  nemrdarit 

&c«  417. 
declaration  from  process,  when  material,  and  when  not; 
respecting  the  parties  :  4^7. 

christian  and  surnames.  4(8,  ftc* 
character  in  which  they  sae,  or  arc  sued.  461. 
cause  of  action.  283*  461,  s. 
venue.  15798.  283.  437. 
and  pleadings,  from  deed  or  rec^rdf  &c.  2289  9«  440.  61 8.  688,  9* 

"47* 
record  of  nut  prius^  from  issue  or  paper  book.  9a8t 

writ  of  error  from  record  :  x  161. 

in  what  cases  amendable.  11911  a» 

plea  in  abatement  of,  462.  672* 

VENDITIONI  EXPONAS.  137,8.   1056. 

VENIRE  FACIAS  ;  See  tit,  Jkrry  Process 

ad  respondendum^  in  the  Exchequer.  82. 

triandum  : 

award  of.  See  tit.  Iuu€. 

de  novo  ;  927.  944. 

at  common  law.  833. 

by  sut.  y  8c  S  W.  Ill*  c.  3s*  ^  i.  Id.  834.  944. 

on  bill  of  exceptions.  904*  944,  5. 

demurrer  to  evidence.  906.  944,  ^. 

for  erroneous  or  defective  finding ; 

of  general  damages.  915.  944. 

on  special  verdict.  919.  944, 

in  other  cases.  944,  5. 

by  court  of  error.  944. 

costs  on.     See  tit.  Costs* 

tarn  ad  triandum,  quam  ad  inqmrendum.  770.  OlCt  l6» 
VENUE,  #<     y  V 

local  or  transitory.  430,  31. 
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VENUE, 

with  regard  to  matters  arising  abroad.  431,  2. 
ooforeip^n  bill  of  exchange.  433. 
*  in  action  on  lease,  for  rent,  &c.  Id,  434. 
deit  for  use  and  occupation    4.^* 
when  local,  by  act  of  parliament*  434,  5,  6. 
ia  actions  by  or  against  attornies,  &c.  72.  6369   y. 
or  informations  on  penal  statutes.  434,  5. 
against  justices,  &c    43;. 

offictrs  of  excise,  or  customs.  Id» 
persons  exercising  public  employments.  436« 
00  I  &  2  Ph.  &  M.  c.  12.  4359  6« 
3  Geo.  II.  c.  26.  436. 
43  Geo.  III.  c.  99.  435. 
by  original;  437. 

\n  Common  Pleas.  I  J. 
in  margin  will  help,  but  not  hurt*  Id. 
when  necessary,  or  not,  to  be  alledged  in  pleading.  432.  (aj.  672;  11 30. 

I2IO. 

how  stated.  437,  8. 

defect  of,  when  aided.  9469  7. 

on  removal  of  cause  by  habeas  corfius.  412* 

reversal  of  outlawry.  425. 
in  icire facias*  1 1 4 1 . 
history  of  changing.  629,  30. 
in  what  cases  it  may  be  changed ; 
by  plaintiff.  63O1  31. 
defendant : 
generally.  631,  2. 
in  action  for  crim.  con.  633. 
libels.  634. 

overturning  ]^aintiffy  in  stage  coach.  A/« 
penal  actions.  633,4. 
on  special  ground.  635. 
where  impartial  trial  cannot  be  had.  Id. 
by  consent.  Id, 
into  IVaks.  637. 

county  palatine.  Id,  638. 
in  what  cases  it  cannot  be  changed ; 

where  cause  of  action  arises  oat  of  the  realm.  6tt* 

in  two  counties.  Id. 
in  debt  on  bond,  or  other  specialty    Id.  633. 
award.  633.  fa). 
action  on  promissory  note,  or  bill  of  exchange*  63  }• 
for  scandalum  magnaium*  634. 
libel.  634*  but  see  f^. 
escape,  or  false  return.  Id. 
infringing  patent.  Id, 
against  carrier  or  lighterman*  Id; 
where  impartial  tnal  cannot  be  had.  636* 
by  reason  of  plaintiff's  privilege.  Id. 
into  northern  county,  dtc.  Id, 
county  palatine.  63  7^  8» 
B^rwUh  upon  Tweed,  638* 
changring ; 
in  King's  Bench : 

motion  for ;  502.  504. 
when  made.  63  8,  9. 
affidavit  in  support  of*  6391  40. 
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VENUE, 

changing ; 

in  King's  Bench  :  .    ' 

rule  for ;  640.  • 

absolute  in  first  Instance*  Id, 
drawn  up,  on  reading  declaration.  Id. 
motion  for  discharging ;  641. 
when  made.  644. 
in  Coinnaon  Pleas : 

motion  for ;  506.  639. 
when  made.  523.  639* 

may,  it  seems,  be  made  by  come  of  the  defendants  only.  639. 
cannot  in  general  be  made  00  last  day  of  term.  523.  639. 
affidavit  in  support  of.  639,  40. 
rule  for ;  506 
to  shew  cause  :  Id  639,  40*  644. 
making  absolute.  640*  644. 
discharging:  Id* 

on  undertaking  to  give  material  evidence.  641.  Addend* 
in  the  alternative.  643.  Addend* 
in  vacation ;  640. 

judge's  order  for.  Id* 
bringing  back ; 

grounds  of:  641 9  2. 
where  affidavit  for  changing  it  is  defective.  641 . 
on  undertaking  to  give  material  evidence.  Id*  6429  3. 
when  dispensed  withy  in  C.  P.  643,  4. 
what  evidence  is  material.  6429  3* 
where  venue  is  laid  in  a  third  county.  642. 
motion  for,  when  made.   ^o^.  644. 
when  laid  in  county  of  city, 'or  town  corporate.  772,  3. 
want  of  right  one  cured  aher  verdict.  948. 
VERDICTS, 

general :  9091  10. 

for  plaintiff  or  defendant,  wholly  or  in  part.  909. 
when  plaintiff  must  elect  00  what  count  to  enter  it«  Id* 
special :  918,  &c. 
origin  of.  918. 
how  drawn.  919. 
nothing  to  be  intended  on.  Id* 
moving  for  judgment,  and  arguing,  in  K.  B.  la.  920. 

C.P.  i/* 
copies  of  for  judges,  in  C.  P«  920. 
rule  for  delivery  o(  postea  on.  504. 
defects  in.  94^.. 
on  point  reserved.  922.  926.  932. 
motion  to  set  aside.  505.  507. 
void,  and  set  aside,  on  what  grounds.  9481  9)  50^ 
amendment  of.  760.  918,  19.923, 4. 
in  trespass,  on  several  counts.  916.' 
contrary  or  concurring,  new  trials  after.  928. 
to  stand  as  security,  on  new  trial  for  excessive  damages.  932* 
what  detects  are  aided  by,  at  common  law.  463.  ^40»  &c* 
will  aid  title  defectively  set  out,  but  not  defective  title.  940, 41* 
death  of  parties  after,  when  aided.  959. 
VIEW.  See  tit.  JW. 
VOIRE  DIRE.  896. 
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U. 


UMPIRE.  870. 
UNDER-SHERIFF, 

his  duty.  234,  &c. 

cannot  act  as  attorney.  76.  but  see  929* 
punishable  for  misbehaviour.  4^,  50. 
UNDERTAKING, 
to  appear.  246.  (g), 

put  in  bail,  &c.  227. 23  t. 

pay  costs  on  taxation.  326,7.  * 

costs,  &c.  on  setting  aside  regular  judgment.  $92. 
money,  on  compounding  ^iif  tarn  action.  1{83. 
debt  of  third  person,  delivering  copy  of*  6i8« 
give  material  evidence ;  640,  ^c. 

when  dispensed  with,  in  C.  P.  643,  4. 
what  evidence  is  material  00.  642,  3. 
proceed  to  trial  oeremptorily     See  tit.  Judgmeni  as  w  case  of  Nomuit» 
UNDERWRITERS      See  tit.  Poruy  of  InAwance. 
UNICA  TAXATIQ.  770,  7u 
UNIVERSITIES.  665, &c. 
USE  and  OCCUPATION, 

debt  for,  not  local.  433. 
description  of  premises  in  declaration  for.  440.. 
USURY, 

will  avoid  warrant  of  attorney.  57i>  2* 
terms  of  setting  aside  judgment  for.  5  72. 
statute  of,  plea  of.  680. 

when  pleaded,  or  given  in  evidence,  688, 9. 


W.      • 

WAGES, 

affidavit  of  debt  for.  186,  7. 
WAIVER  of  Irregularity.     See  tit.  Irregularity. 

Women.  129. 133. 
WAIVING  or  Withdrawing  general  issue.    See  tit.  Dermtrrert^  and  Pleas  and 

Pleating. 
Judgments  by  de&ult.    See  tit.  Judgments. 
WALES, 

process  into.  154. 
arrest  in.  1 72. 

stamp  duty  on  affidavits  in.  ^20. 
venue;  310.  1002,  3. 
changbg  to.  637. 
eertiorari  to.  396. 
pleading  to  the  jurisdiction.  664. 
award  of  jury  |>roce8S.  773. 
flcxt  English  county  to  South  fFakt.  809.  948,  9^ 

North  Wales.  809. 
trial.  Id,2gy. 
inquiry  into.  59^.  (cj. 
witnesses,  bringing  up  when  in  custody.  8  j2. 

judgments.  966.  fcj,  ' 

costt;  983.  994,  5. 
tazi^.  331. 
on  /iP^M  judicature  act.  310.  $04, 1002,  3* 
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WALES, 

executiofi.  398.  io58« 
error  from :  1058. 
bail  in.  1 1 76. 

alledging  diminution  in*  xi99« 
WARDEN  of  Fleet  Prison, 
office  of.  46.  48. 
officers  appointed  by.  4.8.    ^ 
bill  against,  cannot  be  filed  in  vacation.  514. 
WARRANT, 

demand  of  pemsal  and  copy  of.  31, 6cc. 
to  arrest ; 

when  and  bow  made  oat,  filled  up,  and  executed*  a20* 
indorsement  on,  of  time  of  signing,  i  jo. 

attorney's  name.  lOO* 
WARRANT  of  ATTORNEY, 
to  prosecute  or  defend ; 

in  writing  or  by  parol.  84. 

how  long  it  continues  in  force*  A/.  85. 

of  filing  and  entering  it.  86,  7. 

rules  respecting  it,  in  C.  P.  87. 

memoranaum  or  minute  of :  Id,  88.  iji.  158.  ft43.  a46.  24^  jo«  257^ 

not  necessary  to  be  filed,  on  changing  attorney*  85. 
on  proceeding  to  outlawry,  in  C.  P.  1 30. 

need  not  be  paid  for,  on  ddifering  declaration,  in  E.  B.  86*  ^^  (#)• 
how  much  was  formerly  paid  for  it,  in  C.  P.  464.  («}. 
made  out  on  entering  issue,  in  C.  P.  787*  ' 

must  be  filed,  on  signing  all  judgments,  except  od  pnUtu  or  writs  of 

inquiry,  and  nfm-protm^  in  C.  P*  594^ 
for  suffering  recovery,  amendment  of.  749.  JttUemU 
new  one  required  in  tcire  facias.  84. 1099. 

error.  84.1167. 
entry  of,  on  issue  roll,  in  K.  B.  87.  786,  7 
distinct  rolls,  in  C.  P.  87.  787, 
want  of,  aided  after  verdict*  946.  1209. 
ceriiorari  for;  1203. 1206. 
how  directed.  1203.  fij. 
proceedings  thereon.  1204. 
to  claim  conusance.  668. 
.  confess  judgment ; 
what.  570. 

defeazance  must  be  written  on.  IJ. 
need  not  be  by  deed.  571. 
does  not  require  attesting  witness.  Id. 
consequence  of  not  inserting  it.  570,  71* 
•tamp  duty  on.  C7*. 

in  what  cases  ordered  to  V  delivered  up.  5x3,  571,  2« 
given  by  infant ;  572. 

and  another  person.  Id* 
executor.  /J.  578. 
feme  covert.  ^72,  Addend. 
prisoner;  573. 

in  what  cases  attorney's  presence  is  necessary,  tnd  in  wlun  nOL 

S73»  *^ 

for  gaming  debt.  572. 

must  be  read  over  to  party  executing  it,  in  C.  P«  5739  4* 
not  revocable  by  party.  ^76. 
when  countermanded  by  death.  577. 

marriage.  Id. 
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WARRANT  of  ATTORNEY, 

to  confess  judgment ; 

must  be  strictly  pursued.  $78. 

left  with  clerk  of  the  dockeU,  on  8igikgjidgment«  580,  8 1*. 
judgment  on,  when  signed,  in  C.  P.  J94. 

and  howenteredyin  K.JB.  C03.  (f).  5]^ 

C.  P.  id.  iJ^. 
after  deafeh  of  eitnttr  party.  957. 
not  within  stat.  8  &  9  ^.  III.  c.  1 1.  $  8.  6oi«  1 1^2. 
against  insolveDt  debtor.  1126. 

motion  for  u  hen  necessary,  and  ho«r  tnadc    go  3.  $78, 9* 
rule  for,  on  old  warrant  of  attorney,  in  C  P.  5»i.  503.  fcj.  jotj, 
at  what  time  defendant  £hould  ^fjpeu  M  kxwt  bcea  alife.  580* 
charge  for,  in  a:tomey*s  bill,  Mtyccia  it  ID  tMUtion.  JtO. 
to  acknowledge  satisfaction.    1096. 
for  writ  of  error  in  parliament.  n6f9 
WARE  ANTY.  4. 
WARREN, 

justification  under  ri^it  of.  684. 
WASTE, 

justification  under  right  tff  entry  to  vkw*  Id. 
damages  in.  911. 
coiits  in      See  tit.  CasU, 
WAY, 

action  for  not  repairing.  4$  $• 
right  of,  how  stated  in  pleading.  453.  (/)• 
justification  under.  684. 
WAY  GOING  CROP, 

i'u  tificitiun  under  right  of  entry  to  tdke.  M 
XH  JUDICATURE  ACT.  1002, &c. 
WEi>  i   INDIA  DOCK  COMPANY, 
limit  'tion  oH  action  against.  22. 
notice  o\  action  to.   30. 
WESTM.NSrER, 

court  o\  requests  for.  989,  &c. 
WITHDRAWING  JUROR;  See  tit.  Jufy. 

costs  on,  after  paying  money  into  oovrt*  66o. 
WITHDRAWING  PLEAS ;  See  tit.  Pkiu  ind  Pkadng. 

on  confessing  action.  c8<,  6. 
WITHDRAWING  RECORD; 

when  not  a  cause  for  judgment  as  in  case  of  nonsuit*  82^.  / 
allowed  to  reverse  order  of  trial.  Addend. 
WITNESSE  >, 

privilege  of,  from  arrest;  202,3. 

when  attending  commissioners  of  bankrupt.  ^04* 

courts  martial.  20j. 
on  execution  of  inquiry,  on  capiat  niitigaHim.  137. 
residence  of  considered,  in  changing  venue.  63  $• 
absence  of,  good  cause  against  judgment  as  in  case  of  nontuit.  8£4« 
arrest  ot,  in  com  ng  to  attend  trial.  6l6* 
expences  of^  when  subpcsna'd.  849. 

sonmiooed  bcfoee  commiistoncrs  of  bapknipt,  Id»  (/)• 
qusrc  if  allowed  on  discontxframce,  after  coaatemiaod  oi 

notke  of  triaL  721.  Id.  (c). 
coming  from  abroad.  8j6,  7. 
how  sworn  on  arbitration.  869,  70. 
must  not  be  interested  in  event  of  suit.  84^. 
objections  to  credit  or  competency  of.  Jd.  930. 
beiog  bail|  how  restored  to  competeocy.  264. 

5  K 
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WITNESSES, 

mode  of  procuring  their  tttendance ; 
by  tub/iana  ad  testificandum  •*  846. 
00  trial.  Id.  See. 

inquiry.  600,  10. 
what,  and  how  m^^ny  nH'iy  be  put  in  one  writ.  846. 
praciftefar    1 1 
resealing  and  serving.  Jo* 
with  a  duces  tecum:  Id. 

regular  process  of  the  conrtf  •  Jd. 
of  compulsory  obligation.  Id.  847. 

difference  between,  and  notice  to  produce  deedt»&c,  846,  7i  8. 
what  must  be  produced  on.  Id, 
service  of  subpana  ticket,  and  payment  of  expeocet*  848* 
\yj  haheas  corfuj  ad  testificandum  ;  850. 
when  it  lies,  or  not :  Ji  851. 
generally.  Id. 

on  Stat.  43  Geo.  III.  c.  140.  8$i. 
44  Geo.  III.  c.  io2«  852. 
53  Geo.  III.  c.   17.  $  27.  849. 
^  mode  of  obtaining  and  executing  writ.  Id. 

proceedings  against,  for  not  attending ;  8489  9. 
by  attachment:  848. 

when  summoned  on  courts  martial.  849. 

lies  not,  in  C.  P.  unless  a  clear  case  of  contempt  be  made  out.  497. 

849,  so. 
against  attomeyy  or  peer.  849. 
jimdarit  for.  Id, 
by  special  action  on  the  case.  848. 

action  on  stat.  5  £//s.  c.  9.  §  12.  Id,  849. 
when  and  how  examined  on  interrogatories  ;  502.  8529  3* 
fcrfore  judge  in  town.  852,  3. 

commissioners  in  the  country,  or  abroad.  //• 
rule  or  order  for  examining  them  ;  502.  fnj. 
when  and  how  obtained.  8^3 
can  only  be  by  consent.  ^02.  fnj»  853. 
proceedings  thereon.  8^3,  4. 
costs  of  examination.     See  tit.  Costs. 
falnfying  testimony  of,  by  affidavit.  9^0. 
rejected,  when  no  ground  for  new  triJ.  Id. 
WORDS, 

action  for;  j. 

limitation  of,  15,  i6« 
declaration  in.  450.  456. 
pleas  in.  683.  690. 

verdict  and  judgment  in.  1 2 1 6*  , 

arrest  of  judgment  in.  944,  fgj, 
costs  in.     See  tit.  Costs, 
WRECK, 

justification  by  lord  of  manor  to  take.  684. 
WRIT, 

return  and  entry  of,  to  avoid  statute  of  limitations,  x62. 
sot  to  be  sealed  in  blank.  49. 
quashing;  i6i.  168,9. 

motion  for.  co5. 
entry  of  on  roll,  in  K.  B*  162.  242. 

C.  P.  Id. 
pleas  b  abatement  to.    See  tiu  Pkas  and  Pkadisig^ 
of  inquiry.     See  tiu  Inquiry. 
for  swing  bill  of  exceptions.  9034 
to  confefs  or  deny  seaL  004. 

1189. 
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WARRANT  of  ATTORNEY, 

to  confess  judgment ; 

must  be  strictly  pursued.  $78. 

left  with  clerk  of  the  dockeU,  on  signing  judgment.  580,  8t. 
fadgment  on»  when  signed,  in  C.  P.  J94. 

and  how  entered,  m  K.  B.  503,  (i).  j^g. 

C.  P.  Id.  J70. 
after  death  of  either  party.  957. 
not  within  sut.  8  &  9  IT.  IIL  c.  1 1.  $  8.  6oi.  xx%%. 
against  insolvent  debtor.  1126. 

motion  for  l^  hen  necessary,  and  how  made.  503.  $789  9. 
rule  ^Qx^  on  old  warrant  of  attorney,  in  C.  P.  501.  503.  (c).  ^o{. 
at  what  time  defendant  should  appear  to  have  been  alire.  580. 
charge  for,  in  attorney's  bill,  subjects  it  to  taxation.  330* 
to  acknowledge  satisfaction.   1096. 
for  writ  of  error  in  parliament,  i  x67« 
WARE  A  NT  V^.  4. 
WARREN, 

justification  under  right  of.  684. 
WASTE, 

justification  under  right  of  entry  to  fiew.  IJU 
damages  in.  911. 
costs  in.     See  tit.  (7or//. 
WAY, 

aaion  for  not  repairing.  4.^$. 
right  of,  how  Ktited  in  pleading.  4J3.  (/)• 
juBtitic;.t  on  undtrr.  684. 

WAY  GOING  CROP, 

i'u>tiric<itian  under  right  of  entry  to  take.  td. 
XH  JUDICATURE  ACT.  ioo2,&c. 
WEST  INDIA  DOCK  COMPANY, 
limit'tiun  of  action  against.  22. 
notice  oK  action  to.   30. 
WESTMINSTER, 

court  of  requests  for.  989,  &c. 
WITHDRAWING  JUROR;  Sec  tit.  Jwry. 

costs  on,  after  paying  money  into  conrt.  66o. 
WITHDRAWING  PLEAS ;  See  rit.  PUat  and  Pka^ng. 

on  confessing  action.  c8c,  6. 
WITHDRAWING  RECORD; 

when  not  a  cause  for  judgment  as  in  case  of  nonsuit.  825. 
allowed  to  reverse  order  of  trial.  Addenda, 
WITNESSE  ., 

privilege  of,  from  arrest;  202,3. 

when  attending  commissioners  of  bankrupt.  204. 

courts  martial.  205. 
on  execution  of  inquiry,  on  capiat  vtiagaium,  137. 
residence  of  considered,  in  changing  venue.  63  $• 
absence  of,  good  cause  against  judgment  as  in  case  of  nonittit.  824. 
arrest  of,  in  coming  to  attend  trial.  826. 
expences  of^  when  subpoenaed.  849. 

summoned  before  commissioners  of  bankrupt*  Id»  (/)• 
qusre  if  allowed  on  discontinuance,  after  countermand  of 

notice  pf  trial.  721.  Id.  (c). 
coming  from  abroad.  8j6,  7. 
how  sworn  on  arbitration.  869,  70. 
must  not  be  interested  in  event  of  suit.  84$. 
otjectiona  to  credit  or  cooipetency  of.  Id.  93a 
being  bail|  how  restored  to  competency.  264. 

5  N 
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actions  for ;  5,  6. 

by  and  against  whom  brought.  89  9.    ^ 

limitation  of.  !$>  16. 

immediate  or  consequential.  3489  g,  (o. 
how  stated  in  declaration.     See  tit.  DeclarMion, 


Y. 
YEAR}  for  sdre  facias^  how  computed*  1 1 15. 


THE  END, 


H.  Bryer,  PriDtcr,  Bridge-street,  Blackfriarsi  London. 
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